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J06IAH  Ptron y  surviTing  executor,  plaintiff  in  error,  rs.  Sa* 
RAH  C.  Parkrr,  and  others,  defendants  in  error. 

A4Md  of  gift  of  a  sUtb,  if  made  and  rooorded  aoeording  to  tho  prorisioiia  of  thm 
Aot  of  1838,  "to  prescribo  the  mode  of  making  gifts  of  slaves," is  good  against 
cnbseqaent  purchaMrs  from  the  donor. 

Trover,  from  Spalding  county.  Tried  before  Judge  Cab- 
msss,  November  Term,  1857. 

This  was  an  action  of  trover  brought  by  Sarah  C.  Parker^ 
and  others,  against  Josiah  P^ron  and  Lewis  Pyron,  execu- 
tors of  James  Shipp,  deceased,  for  the  recovery  of  a  negro 
uraman  sbve  named  Caroline. 

Lewis  Pyron,  one  of  the  executors,  died  pending  the  suit, 
and  the  action  proceeded  against  the  survivor. 
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Pyron,  ox*or,  vs.  Parker  et  al. 

Plaintiffs  offered  and  read  in  evidence  a  deed  of  gift  from 
John  Parker,  their  father,  whereby  he,  in  consideration  of  love 
and  affection,  conveyed  to  them  one  lot  of  land  in  Pike  coun- 
ty containing  202  J  acres,  one  half  lot  in  the  same  county 
containing  101^  acres,  and  twenty-five  acres,  part  of  another 
lot  in  same  county ;  also,  four  negroes,  Zill,  Till,  Caroline  and 
Hannah ;  also,  one  bay  horse,  one  bay  mare,  one  cart  and 
oxen,  fifteen  head  of  cattle,  thirty-five  head  of  hogs,  and  all 
his  stock  of  provisions,  corn,  fodder,  and  all  his  household 
and  kitchen  furniture.  He  appointed  Beverly  Pyron  agent, 
to  act  and  do  with  the  property  conveyed  to  his  children  as 
he  might  think  best  for  them.  The  deed  bore  date  29th 
March,  1842,  and  was  recorded  in  the  office  of  the  Clerk  of 
the  Superior  Court,  26th  May,  1842.  It  was  signed  and  seal- 
ed by  John  Parker,  and  witnessed  by  two  witnesses,  oae  be- 
ing a  Justice  of  the  Peace. 

Plaintiffs  then  read-the  answers  to  interrogatories  of  Hen- 
ry Jones,  who  testified,  that  in  the  year  1852,  James  Shipp 
bought  the  negro  Caroline  from  John  Parker  and  his  wife, 
but  does  not  know  whether  Shipp  ever  had  her  In  posses- 
sion or  not  She  was  worth  between  four  hundred  and  four 
hundred  and  fifty  dollars ;  that  Shipp,  he  thinks,  died  in  the 
latter  part  of  the  year  1853,  in  Pike  county;  knows  that 
Shipp,  at  the  time  he  bought  Caroline,  knew  that  John  Par- 
ker had  made  a  deed  of  gift  of  said  negro  to  his  children,  be- 
cause, before  that  time,  witness  and  Shipp  had  stood  John 
Parker's  security  to  Isaac  B.  Williamson,  on  a  note  for  about 
jl400,  and  Williamson  wanted  his  money,  and  hearing  that 
Parker  had  made  a  deed  of  gift  of  his  property  to  his  chil- 
dren, witness  and  Shipp  went  to  Zebulon  and  examined  the 
Clerk's  office,  and  found  the  deed  on  record. 

In  answer  to  the  cross  interrogatories,  witness  says,  that 
John  Parker  was  indebted,  at  the  time  the  deed  of  gift  was 
made,  to  John  Neal  and  Joseph  Scott,  but  knows  of  no  other 
indebtedness,  and  knows  of  no  suits  then  pending  against 
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him;  that  he  had  no  other  property  not  included  in  the  deed 
of  gift,  except  some  little  stock ;  does  not  know  how  many 
children  he  had;  Parker  is  in  a  very  poor  condition;  is  worth 
nothing,  and  is  a  man  of  very  weak  mind,  almost  no  mind 
at  all,  and  hasheen  in  his  present  condition^  as  to  property 
'  aad  mind,  from  three  to  five  years  ;  witness  has  furnished 
his  fiftmily  with  from  fifty  to  seventy-five  dollars  worth  of 
provision  annually  for  four  or  five  years  past,  which  was 
paid  out  of  the  proceeds  of  the  crops  made  by  the  family  up 
to  the  present  year;  does  not  know  what  went  with  the  mo- 
ney paid  for  the  negro  Caroline,  but  supposes  that  it  went  to 
pay  for  provisions.  At  the  time  Shipp  bought  the  negro, 
Parker  owed  him  about  j8l20,  and  supposes  he  had  been 
owing  it  one  or  two  years. 

Martha  Parker^  the  wife  of  John  Parker,  the  donor,  in  an- 
swer to  interrogatories,  testified,  that  she  was  present  when 
Shipp  bought  Caroline;  she  was  delivered  to  him  the  same 
day  he  bought  her,  and  he  carried  her  off;  and  told  witness 
afterwards  that  he  hired  Ab.  Woods  to  carry  her  off  and  sell 
her  for  him ;  Shipp  knew  that  she  had  beey  given  to  the 
children  before  he  bought  her,  because  he  and  her  husband 
had  made  an  effort  to  break  the  deed  and  failed. 

To  the  cross  interrogatories,  she  answered,  that  she  did  not 
know  to  whom  John  Parker  was  indebted  at  the  time  of 
making  the  deed;  he  owed  Joseph  Scott  and  John  Neal,but 
how  much  did  not  know ;  he  may  have  owed  others.  John 
Parker  is  my  husband ;  we  were  husband  and  wife  at  the 
time  the  deed  was  made.  The  two  first  named  plaintiffs  are 
my  step-children;  William  R.  Dunn  is  my  son-in-law,  and 
the  other  plaintiffs  are  my  children ;  I  have  two  children 
younger  than  those  named  as  plaintiffs;  my  youngest  son 
named  as  plaintiff  was  born  in  December,  and  the  deed  was 
made  the  following  May;  I  think  about  fifteen  years  ago. 
Does  not  know  how  much  her  husband  was  indebted  at  the 
time  the  deed  was  made,  nor  to  whom,  except  to  Joseph  Scot^ 
and  John  Neal.    Never  persuaded  him,  in  the  presence  of 
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Robert  Murphy  and  wife,  to  make  the  deed  to  keep  the  n»- 
groes  from  being  taken  to  pay  his  debts,  and  never  heard  him 
say  he  made  it  for  that  purpose.  James  Shipp  bought  Caio* 
line  and  employed  Ab.  Woods  to  carry  her  off  and  sell  her; 
don't  know  how  Shipp  paid  for  her ;  John  Parker  had  verf 
little  property  besides  that  contained  in  the  deed  when  the 
deed  was  made,  and  that  consisted  of  household  and  kitch- 
en furniture,  with  perhaps  a  small  stock  of  hogs  and  catde. 
Here  plaintiffs  closed 

Abraham  B.  Woods^  for  defendant,  testified,  that  he  knew 
the  negro  Caroline ;  was  present  when  she  was  sold ;  Shipp 
did  not  purchase  her,  but  was  present  at  the  sale ;  he  had  a 
debt  against  Parker,  and  also  against  witness ;  Shipp  took  up 
witness'  note,  and  gave  his  note  to  Parker  for  the  balance  of 
the  purchase  money ;  Shipp  did  not  take  possession  of  the 
negro,  nor  did  he  sell  her ;  he  took  her  up  behind  him  on 
leaving  Parker's,  as  witness'  mare  was  unruly ;  delivered 
her  to  witness  on  separating  with  him;  he  did  not  employ 
witness  to  sell  the  negro  or  to  carry  her  off 

Cross  Examination. — Shipp  took  no  bill  of  sale ;  the  ne» 
gro  was  carried  off  in  the  summer  of  1861.  Shipp's  debt  on 
Parker,  which  was  paid  by  witness  in  the  purchase  of  the 
negro,  was  sixty  or  seventy  dollars ;  witness  kept  her  some 
two  or  three  months ;  she  stayed  at  Shipp's  until  the  next 
day  after  she  was  bought;  witness  sold  her  to  a  man  by  the 
name  of  Hornbuckle,  in  Perry  county,  Alabama,  for  over 
$500;  carried  her  off  in  1851 ;  she  was  kept  after  her  pur- 
chase first  at  Mark  Tidwell's,  in  Merriwether  county,  after- 
wards at  Mr.  Stamper's,  in  Alabama ;  she  crossed  the  State 
line  in  1851 ;  witness  lives  in  Haralson  county.  Shipp  and 
Parker  were  brothers-in-law ;  Shipp  did  act  as  Parker's  agent ; 
Parker  sent  word  to  witness  by  Shipp,  and  upon  receiving 
that  word,  witness  went  up  to  Parker's  and  made  the  trade 
with  him ;  Shipp  gave  Parker  his  note  for  the  balance  of  the 
purchase  money  due  from  witness  for  the  negro ;  witness 
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had  a  note  on  Grier,  and  proposed  to  give  it  to  Parker ;  he 
lefiised  to  take  it,  but  said  he  would  take  Shipp's  note ;  let 
Shipp  have  Grier's  note,  and  Shipp  gave  Parker  his  note ; 
told  Parker  to  send  me  (witness)  word  if  he  accepted  my 
proposition ;  Shipp  brought  word  that  he  accepted  it,  and 
witness  accordingly  went 

Defendant  then  offered  to  prove  by  Joseph  Scott,  that  at  the 
time  the  deed  of  gift  was  made,  John  Parker  was  indebted 
in  an  amount  about  equal  to  the  property  he  had,  and  that 
he  was  then  indebted  to  John  Coggins  about  one  thousand 
dollars;  to  Isaac  Williams  seven  hundred  dollars;  and  to 
said  Scott  seven  hundred  dollars  ;  and  at  the  time  the  deed 
was  made,  Shipp  was  a  creditor  of  Parker.  The  Court  re- 
jected this  testimony,  and  defendant  excepted. 

The  Court  charged  the  jury,  that  if  a  debtor  make  a  vol- 
untary conveyance  to  his  children  or  others,  the  conveyance 
is  void  as  to  creditors,  but  good  against  the  grantor  and  pur- 
chasers from  him,  with  notice  of  the  conveyance.  And  if  a 
creditor  purchase  from  the  grantor,  with  notice  of  the  convey- 
ance, he  takes  subject  to  the  claim  of  the  grantees  in  the  vol- 
untary conveyance. 

Creditors  might  set  aside  the  conveyance,  so  far  as  their 
debts  are  concerned,  but  not  by  a  purchase  from  the  grantor. 

The  grantor  having  parted  with  title  to  the  property,  loses 
aU  control  and  dominion  over  it ;  and  a  subsequent  sale,  to  a 
creditor,  with  notice,  will  convey  no  title ;  but  if  a  creditor 
should  purchase  without  notice  of  the  voluntary  conveyance, 
his  title  will  be  good,  and  creditors,  who  become  such  after  the 
execution  of  the  voluntary  conveyance,  with  notice,  will  ac- 
quire no  title.  But  purchasers,  whether  creditors  or  not,  or 
whether  prior  or  subsequent  creditors,  purchasing  without 
notice,  are  protected. 

To  which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  four  hundred  dollars, 


22  SUPREME  COURT  OP  GEORGIA. 

Pyron,  ex*or,  vs.  Parker  et  al. 

which  might  be  discharged  by  the  delivery  of  the  negro  girl 
Caroline  by  the  1st  January,  next,  and  the  further  sum  of 
two  hundred  dollars  for  hire,  &c 

Defendant  moved  for  a  new  trial  on  the  grounds, 

1st  Because  the  verdict  is  against  law  and  evidence,  and 
the  weight  of  the  evidence, 

2d.  Because  the  Court  erred  in  rejecting  the  evidence  of 
Joseph  Scott. 

3d.  Because  the  Court  erred  in  charging  the  jury  that  a 

« 

creditor,  with  notice  of  a  voluntary  conveyance,  acquired  no 
title  by  a  purchase  from  the  grantor  after  the  making  of  the 
deed  and  notice  thereof. 
4th,  Because  of  newly  discovered  evidence  since  the  trial 
The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepted. 

H.  Green  ;  and  0.  C.  Gibson,  for  plaintiff  in  error. 

Hall;  and  Floyd,  contra. 

By  the  Court, — Bennino,  J.  delivering  the  opinion* 

John  Parker,  in  1842,  made  a  deed  of  gift  to  his  children, 
of  all  of  his  property,  which  included  some  negroes.  This 
deed  was  signed  and  sealed  by  him,  was  attested  by  two  mb- 
scribing  witnesses,  one  of  whom  was  a  Justice  of  the  Peace, 
and  was  regularly  recorded  within  twelve  months  from  its 
date. 

In  1852,  he  sold  one  of  the  negroes,  to  Sbipp  or  to  Wood, 
to  which  of  the  two,  the  testimony  leaves  in  some  doubL 

At  the  time  of  this  sale,  Shipp  held  a  debt  of  #120,  on 
Parker,  but  it  was  a  debt  of  not  more,  probably,  than  one  or 
two  years  standing;  Wood  hel^  no  debt  on  Parker. 

The  Act  of  1838,  ^  to  prescribe  the  mode  of  making  gifis 
of  slaves,'^  is,  in  its  £ist  section,  as  follows :  ^  Be  it  enacted. 
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That  no  gift  of  any  slavci  or  slaves,  hereafter  to  be  made, 
shall  be  good  or  available  in^aw,  or  iu  equity,  against  the  cred- 
itors of  the  donor,  or  subsequent  purchasers  from  him,  with- 
out actual  notice,  unless  the  same  be  made  in  writing,  signed 
and  sealed  by  the  donor^  attested  by  at  least  one  subscribing 
witness,  and  shall  be  proved  or  acknowledged,  and  be  re* 
corded  within  twelve  calendar  months  from  the  execution 
ihereoC"     Cobb  Dig.  176. 

This  is  as  much  as  to  say  too,  by  implication,  that  if  such 
deed  be  ^made  iu  writing,  signed  and  sealed  by  the  donor,'* 
&C.,  it  shall  be  good  and  available  "  against  the  creditors  of 
the  donor,  or  subsequent  purchasers  from  him,"  even  though 
they  be  ^  without  actual  notice." 

In  that  case,  whether  it  was  Shipp,  or  Wood,  that  was  the 
purchaser,  he  was  a  purchaser  subsequent  to  the  deed  of  gift; 
and  if  it  was  Shipp,  he  was  also  a  purchaser  with  actual  no- 
tice of  that  deed.  And  Shipp,  considered  as  a  creditor,  was 
also  a  creditor  subsequent  to  the  deed. 

It  fdlows,  that  the  deed  of  gift  was  good  and  available 
against  Shipp,  or  Wood,  whichever  it  was,  that  was  the  pur- 
chaser. 

It  must  also  follow,  that  the  rejection  of  Scotf  s  testimony, 
was  right,  and,  that  none  of  the  charges  of  the  Court  was 
such,  that  the  plaintiff  in  error,  could  complain  of  it 

The  newly  discovered  evidence,  could  have  served  no  pur- 
pose^ except  to  impeach  Mrs.  Parker,  if  that ;  but  if  her  entire 
testimony  were  rejected,  the  verdict  ought  still  to  stand*— the 
other  evidence,  and  the  statute  aforesaid,  considered. 

Judgment  affirmed. 
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€^R££ir  B.  DosTERj  plaintiff  in  -error,  vs.  James  Bbown,  de- 
fendant in  error. 

(1.]  Bookf  kept  by  the  party  himBelf,  haying  no  clerk,  with  alterations  and  erasiuM 
of  unonntBy  are  not  adtniiiaible  in  eridenoe. 

f  i.]  A  witness  who  haa  been  the  owner  of  millfl  for  35  or  30  years,  may  be  admitted 
to  give  his  opinion  as  to  the  oi^acity  of  a  person  as  a  millwright^  jadgiiv  fr«ai 
the  fact  that  his  work  did  not  answer  the  parposo  intended. 

[8.]  It  is  not  error  for  the  Court  to  arrest  the  argument  of  counsel  on  a  point  to 
which  there  is  no  eyidence. 

[i.]  It  is  a  good  defence  in  an  action  for  the  price  of  work  done  under  a  special  oon» 
tract,  that  the  work  was  unfaithAilly  done,  whether  there  was  an  express  wazrm&ty^ 
or  not 

Assumpsit  and  New  Trial,  from  Coweta  county.  Decided 
hy  Judge  Bull,  September  Term,  1857. 

This  was  an  action  by  Green  B.  Doster  against  James 
Brown,  to  recover  the  amount  which  the  plaintiff  claimed  for 
work  done  in  the  erection  of  a  mill  for  the  defendant  The 
dam  of  the  mill  was  washed  away  and  the  defendant  refused 
to  pay  the  plaintiff  the  amount  claimed. 

On  the  trial  the  plaintiff  introduced  a  memorandum  book 
to  prove  the  account  To  the  admission  of  this  in  evidence 
the  counsel  for  the  defendant  objected  on  the  ground  that  it 
was' without  date  and  that  there  were  alterations  and  erasures 
in  the  amounts  charged,  and  the  Court  ruled  it  out 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  die  Court 

Powell,  for  plaintiff  in  error. 

Sncs  and  Ebskine,  contra* 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

[1.]  The  first  assignment  of  error  in  this  record  is  on  the 
decision  of  the  Court  rejecting,  as  evidence,  the  memorandum 
book  of  the  plaintiff,  tendered  as  his  book  of  original  entries^ 
to  prove  the  account  sued  on.    It  was  ruled  out  on  two 
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grounds.  Ist  Because  it  was  without  date ;  and  secondly^ 
because  it  showed,  upon  inspection,  manifest  alterations  and 
erasures  in  the  amounts  charged.  The  date  of  the  account 
may  have  been  proved  by  other  eyidence,  and  that  the  book 
had  no  date,  was  not  a  valid  objection  to  its  being  admitted 
in  evidence.  The  date  of  the  account  must  have  been  pro- 
ven, however,  in  some  way.  The  other  reason  for  excluding 
the  books  is  a  sound  one.  This  kind  of  evidence  is  of  the 
lowest  grade,  being  the  mere  declarations  of  the  party  him- 
self, in  writing,  that  another  is  his  debtor.  There  can  be  no 
reliance  on  such  a  book,  where  the  amounts  have  been  alter- 
ed, and  there  are  erasures,  and  there  is  no  explanation,  and 
the  party  had  no  clerk  and  made  the  entries  and  alterations 
himself.    They  ought  to  have  been  rejected. 

[2.]  The  only  objection  made  to  the  admissibility  of  the 
evidence  of  Samuel  D.  Echols,  was  that  he  was  not  an  ex- 
pert There  was  no  question  asked  him  as  to  the  particular 
work  done.  He  testified  that  the  plaintiff  was  no  millwright^ 
and  that  his  opinion  was  founded  on  work  done  by  him  for 
both  the  witness  and  the  defendant  He  had  owned  mills 
twenty-five  or  thirty  years,  and  had  work  done  on  them.  In 
the  case  of  Mcdton  vs.  Nesbit  and  another ^  1  Car.  fy  P.  70, 
which  was  an  action*  for  negligently  steering  a  ship,  where- 
hy  she  was  wrecked,  nautical  men  were  called  and  allowed 
to  give  their  opinion,  whether  upon  the  facts  in  proof  there 
was  negligence.  They  were  not  steersmen.  I  see  no  reason 
why  a  mill  owner  of  twenty-five  or  thirty  years  experience 
may  not  give  his  opinion  in  a  case  like  this,  An  expert  is 
nething  more  than  a  man  of  experience  in  the  particular  bu- 
siness to  which  the  enquiry  relates. 

[3.3  The  Court  below  committed  no  error  in  arresting  the 
argument  of  plaintiff's  counsel,  that  he  was  entitled  to  re- 
cover the  amount  contracted  to  be  paid  to  him,  although  the 
work  was  not  done,  if  he  was  prevented  by  the  act  of  God 
ftom  finishing  it  There  is  no  such  principle.  He  might,  in 
sach  case,  be  entitled,  on  a  quarUum  meruit  count,  to  recover 
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for  what  materials  had  been  furnished  and  the  work  whi^h 
he  had  done,  if  it  was  worth  anything.  But  in  this  ease 
there  was  no  evidence  to. support  the  argument  The  mill 
and  the  dam  had  been  washed  away.  There  was  no  extra- 
ordinary flood,  and  one  of  the  witnesses  testified  that  the  rain 
was  not  very  heavy.  The  mill  was  not  braced,  nor  was  the 
dam  or  mill  house  weighted  down.  Ther^  was  nothing  to 
prevent  its  floating  oS.  If  the  evidence  be  true,  instead  of 
what  is  termed  in  law,  the  act  of  God,  preventing  the  work, 
the  destruction  of  the  mill  and  dam  was  the  result  of  the 
great  unskillfulness  or  the  gross  negligence  of  the  plaintiff  in 
executing  the  work  which  he  had  undertaken.  While  ever7 
shower  of  rain  that  falls  upon  the  earth  is  the  act  of  God,  in 
contradistinction  to  the  act  of  man,  yet  an  ordinary  freshet 
is  not  the  act  of  God,  in  the  legal  sense  which  protects  a  man 
against  responsibility  for  the  non*performance  of  a  contract 
like  that  made  by  this  plaintifil  If  by  skill  and  labor,  the 
work  can  be  done  by  man  so  as  to  resist  the  ordinary,  or 
what  may  be  called  extraordinary  floods,  which  often  occar, 
but  at  long  intervals,  and  the  work  is  carried  away,  it  cannot 
be  attributed  to  the  act  of  Gk^d  ;  but  if  what  is  called  a  water 
spout,  descends  with  such  overwhejming  power  and  force  as 
to  bear  off  every  thing  before  it,  and'  is  irresistible,  and  the 
strongest  work  of  man  cannot  stand  up  against  it,  then  it 
may  be  said  that  man  is  faultless  in  the  notatter,  and  there* 
fore  excused  for  failure  by  the  law.  But  such  extraordinar7 
and  resistless  calamities  enure  as  an  excuse  and  relief  of  both 
parties.  If  it  legally  releases  the  one  from  executing  a  work 
he  has  undertaken,  it  equally  protects  the  other  from  paying 
for  more  than  has  been  done. 

In' this  case  there  was  no  proof  of  the  value  of  the  woik 
done.  The  party  relied  on  a  special  contract  and  sued  for  a 
stipulated  price. 

[4.]  There  was  an  objection  to  the  admission  of  proof  of 
the  washing  away  of  the  mill  and  dam  unless  there  had  been 
a  warranty  of  the  work.    There  was  no  strength  in  thiaob- 
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jectioB.*  The  party  was  bound  to  do  faithful  work,  for  that  is 
implied  in  every  contract,  whether  there  was  a  warranty  or 
not  We  have  discussed  and  disposed  of  most  of  the  grounds 
taken  in  the  motion  for  a  new  trial.  We  think  that  the  ver- 
dict is  fully  sustained  by  the  evidence,  and  that  there  was  no 
error  committed  by  the  presiding  Judge  against  the  plaintiff 
in  his  chaise  to  the  jury  and  that^e  committed  no  error  ia 
refusing  the  new  trial. 

Judgment  affirmed. 


Theophilvs  Pearce,  plaintiff  in  error,  vs.  Lccinda  VAuSHir, 

defendant  in  error. 

When  llie  erideiiee  n  balwieed, »  Judsmflnt  roftafiiig  s  new  triftl,  will  not  be  dlstarbed. 

Covenant,  from  Spalding  county.  Tried  before  Judge 
CABiNxss,  at  November  Term,  18S7. 

This  was  an  action  of  covenant,  by  Theophilus  Pearce 
against  Lucinda  Vaughn,  for  the  recovery  of  damages  for  the 
breach  of  the  warranty  of  soundness  of  a  negro  woman  slave 
named  Lucy,  sold  by  defendant  to  plaintiff 

The  jury  found  for  the  defendant,  and  counsel  for  plaintiff 
moved  for  a  new  trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  and  decidedly  and  strongly  against 
the  weight  of  evidence. 

In  the  argument  before  the  jury,  plaintiff's  counsel  con- 
tended, that  inasmuch  as  the  negro  had  been  tendered  back^ 
it  amounted  to  a  rescission  of  the  contract,  and  defendant 
was  liable  for  the  miuntenance  and  support  of  the  slave^  she 
being  worthless. 
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His  Honor  failed  to  charge  upon  this  point,  not  being  re- 
quested to  do  so,  and  for  this  omission  plaintiff  excepted. 

The  presiding  Judge  overruled  the  motion  for  a  new  trials 
and  plaintiff  excepted. 

Norton,  for  plaintiff  in  error. 

OoLESBT,  contra. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

There  was  evidence  on  both  sides ;  and  that  on  the  one 
side,  about  balanced  that  on  the  other.  When  this  is  so,  there 
can  be  no  reason  for  disturbing  a  judgment  refusing  a  new  tri- 
al. This  Court,  then,  ought  not  to  disturb  the  judgment  of 
Ihe  Court  below. 

The  verdict  having  been  for  the  defendant  generally,  the 
point  as  to  whether  the  plaintiff,  if  entitled  to  recover  at  all, 
was  entitled  to  recover  for  the  maintenance  of  the  negro,  be- 
came of  no  practical  importance. 

Judgment  affirmed. 


John  Reid,  plaintiff  in  error,  vs.  John  Butt,  adm'r,  defend- 
ant in  error. 

p.]  ToentiUe  an  adminlptntor  to  maintain  trorer  against  the  vendee  of  his  iates- 
tttte's  Bon  and  heir  at  law,  it  ia  not  neoesaaiy  to  show  an  order  of  the  Ordinary  an- 
Ihorising  a  sale  of  the  slaves. 

[S.]  Where  an  unmarried  aon  lives  with  his  father,  the  presumption  is  that  the  prop- 
erty on  the  place  belongs  lo  the  fWther.    If  the  father  lives  with  the  son,  the  pre- 
vmption  is  the  other  waj. 

p.]  Possession  of  property  UprimafiitU  erldmea  of  tills ;  and  when  tiie  postamtoa 
is  joint,  the  presumption  is  in  favor  of  the  party  who  ezeieises  prinoipaUj^  if  aoi 
•xelnsively,  aots  of  individual  oontrol  and  dominion  over  the  propertj. 
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[^J  Wbeve  it  tens  out,  apon  Um  trial  of  ft  ouaae,  that  Aju^wr  parportinK  tob«ft  daed 
of  gift  to  oertain  aUres  not  tpocifled,  baa  been  in  existence  and  destroyed  by  thm 
donor,  no  advantage  can  be  taken  of  the  instmment;  nor  can  any  presnmptioni  be 
made  to  the  prqndioe  of  the  party  making  it,  unless  it  be  ISrst  made  to  appear  thai 
the  paper  had  been  exeontedand  delireied;  and  that  the  negroes  in  dispute  iiwa 
incladed  in  it. 

[6.]  A  purchases  of  B  a  slave;  C,  the  father  of  B,  dies,  and  D.  the  administrator  of 
C,  brings  an  action  of  trover  against  A  to  recover  the  negro,  alleging  that  it  was 
in  the  possession  of  bis  inteatate  at  the  time  of  his  death,  and  be  was  the  owMt 
thereof. 

Mddy  That  the  plaintiff  was  entitled  to  recover  the  whole  proiicrly,  aluer,  if  the  de- 
fendant had  made  proof  that  there  were  no  debts  due  by  the  estate ;  in  that  eaaa 
Ihephuntiff  could  only  recover  the  interest  or  share  of  the  other  distributee  oir  dii- 
Iribntees  of  the  estate  in  the  property. 

Trover,  from  Union  county.  Tried  before  Judge  Ricx,  at 
November  Terra,  1857. 

This  was  an  action  of  trover  by  John  Butt,  administrator 
of  Robert  C.  Laughter,  deceased,  against  John  Reid,  to  recov- 
er a  negro  man  named  Cyrus,  alleged  to  belong  to  the  es- 
tate of  his  intestate. 

The  defendant  set  up  and  claimed  title  to  the  negro  under 
a  purchase  from  Robert  Laughter,  a  son  of  plaintiff's  intes- 
tate. The  father  and  son  lived  together,  and  the  testimony 
was  somewhat  conflicting  as  to  the  ownership  and  control  of 
the  negroes  on  the  place.  But  as  the  exceptions  go  to  the 
rulings  and  charge  of  the  Court  only,  it  is  unnecessary  to  de- 
tail the  evidence. 

■ 

After  the  testimony  was  closed,  defendant  moved  for  a 
nonsuit,  which  the  Court  refused,  holding  that  an  adminis- 
trator could  maintain  an  action  for  property  which  belonged 
to  his  intestate  at  the  time  of  his  death,  from  one  claiming 
under  an  heir  at  law,  without  showing  an  order  of  sale  from 
the  proper  Court.     To  which  decision  defendant  excepted. 

The  Judge  charged  the  jury  that  where  a  son  lives  with 
his  father,  the  presumption  is  that  all  the  property  on  the 
place  belongs  to  the  father,  and  if  the  property  is  the  son's  it 
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devolves  upon  him,  or  those  claiming  under  him,  to  prove  it 
But  if  the  father  lives  with  the  son,  then  the  presumption  is 
otherwise  and  the  onus  changed. 

The  Court  further  charged  the  jury  that  the  possession  of 
property  was  prima  facie  evidence  of  title,  and  if  it  was 
proved  that  the  negro  in  controversy  was  in  possession  of 
plaintiff's  intestate  in  his  lifetime  and  at  the  time  of  his 
death,  that  was  prima  facie  evidence  of  title  to  the  same. 
And  if  it  was  proven  that  he  hired  him  out,  that  was  higher 
evidence  of  title;  and  if  he  received  the  price  of  the  hire,  that 
iras  still  higher  evidence. 

After  stating  to  the  jury  that  defendant  relied  upon  a  deed 
of  gift,  which  had  been  destroyed,  the  Court  charged  the  ju- 
ry, that  to  render  that  deed  available  it  was  incumbent  on 
defendant  to  prove  its  contents,  who  made  it,  what  property 
was  therein  conveyed,  and  that  it  was  duly  executed,  and 
that  Cyrus  passed  by  said  deed  to  Robert  Laughter  the  son. 
And  further,  that  if  the  father,  after  making  the  deed  of  gift, 
retained  possession  of  it,  and  never  delivered  the  same,  he 
had  a  right  to  destroy  it ;  for  without  delivery  it  was  of  no 
effect  And  if  the  deed  was  made  by  one  having  no  title 
to  the  property,  then  no  title  could  thereby  pass. 

The  Court  further  charged,  at  the  request  of  defendant's 
counsel,  that  if  the  negro  came  into  the  family  by  a  deed  of 
gift  to  the  son,  then  they  should  find  for  the  defendant,  wheth- 
er the  donor  owned  the  property  or  not.  That  if  the  father 
disclaimed  ownership  of  the  negro,  and  he  and  his  son  had 
a  joint  possession,  that  d-isclaimer  may  be  considered  as  evi- 
dence of  title  in  the  son.  That  there  may  be  cases  where 
the  father  lives  with  his  son,  and  if  they  should  be  of  opin- 
ion that  this  is  one  of  the  cases,  then  the  presumption  that  the 
property  belongs  to  the  father  does  not  arise.  To  all  of 
which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  (l^OO,  which  might  be  dis- 
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diaiiged  by  delivering  up  the  negro  in  ten  days,  and  furthet^ 
0739  20  for  hire. 

Whereupon  defendant  tenders  his  bill  of  exceptions  and 
allies  as  error  the  rulings  and  charges  above  excepted  to. 

Wm.  Martin,  for  plaintiff  in  error. 

Phillips,  Milner,  Chisolm,  &  Wofford,  for  defendant 
in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[Lj  Should  a  nonsuit  have  been  awarded  in  this  case  ? 
We  hold  not;  neither  upon  the  ground  that  the  plaintiff 
showed  no  order  of  sale  from  the  Court  of  Ordinary,  nor  od 
acconnt  of  the  insufficiency  of  the  proof 

Snppose  it  be  true  that  the  boy  Cyrus  was  sold  by  the  son 
in  the  lifetime  of  the  father,  although  there  is  positive  and 
unequivocal  proof  that  he  was  in  the  possession  of  the  father 
at  the  time  of  his  death,  still  there  is  testimony  enough  in 
support  of  the  father's  Htleio  carry  thqcase  to  the  jury. 

[2.]  The  next  objection  is  to  the  charge  of  the  Court  as  to 
the  presumptions  which  arise  from  the  possession  of  prop* 
erty  where  the  father  and  son  live  together.  After  scanning 
caiefuUy  this  portion  of  the  charge  of  the  Court,  we  see  no 
error  requiring  correction.  And  farther,  we  think  that  the 
proof  in  the  case  warranted  the  charge  upon  this  point. 

[3.3  The  Court  charged,  amongst  other  things,  that  *'the 
possession  of  personal  property  was  prima  facie  evidence  of 
title;  that  hiring  out  the  property  was  still  higher  evidence 
of  title  in  the  hirer;  and  that  if  he  received  the  pay  as  his 
own,  it  was  higher  evidence  still  of  title  in  the  hirer.'^ 

Perhaps  as  an  abstract  proposition,  or  one  as  applicable  to 
parlies  generally,  who  are  litigating  respecting  personal  prop- 
erty, this  charge  would  be  obnoxious  to  the  criticism  made 
upon  it  by  defendant's  counsel,  and  could  hardly  be  sustain- 
ed But  understanding  it  as  we  do,  and  as  made  in  reference 
to  the  facts  of  the  case,  we  are  inclined  to  think  it  was  right. 
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Here  the  dispute  is  between  father  and  son,  as  to  the  own- 
ership of  a  family  of  negroes ;  or  to  speak  more  accurately; 
between  the  administrator  of  the  father  and  the  purchaser 
under  the  son.  The  father,  in  his  lifetime,  and  son  lived  to* 
gether;  no  paper  title  is  shown  in  either.  The  son  came  oa^ 
first  to  this  State;  rented  a  piece  of  land,  and  then  the  father 
followed,  accompanied  by  these  slaves.  The  family  consist- 
ed of  father,  this  son  and  a  daughter.  The  question  of  title 
is  mainly  dependent  upon  the  question  of  possession.  And 
the  presumption  is  in  favor  of  ene  or  the  other,  according  to 
the  preponderance  of  individual  acts  of  control  and  domin- 
ion exercised  by  each.  In  view  of  this  state  of  things  the 
Court  instructed  the  jury,  that  possession  is  prima  facie  evi- 
dence of  title;  and  in  determining  the  question  of  possession, 
if  the  father  hired  out  the  slaves,  the  presumption  is  strength- 
ened that  he  owned  the  negroes ;  if  he  received  pay  for  them 
as  his  own,  this  is  higher  evidence  still  that  he,  and  not  the 
son,  owned  the  slaves. 

[4.1  It  is  insisted  that  all  this  should  count  for  nothing 
inasmuch  as  it  does  not  appear  that  the  son  had  notice  of 
this  hiring.  The  jury  were  not  only  authorized  to  infer  that 
the  son  had  notice,  but  they  could  not  believe  otherwisa  In 
1846  and  1847,  two  of  the  negroes,  Cyrus,  the  boy  in  contro- 
versy, and  Harriett,  a  girl,  were  hired  by  the  father  to  the 
witness,  Curtis.  The  old  man  too1c  the  negroes  to  the  wit- 
ness and  brought  them  away,  when  the  term  of  service  had 
expired.  He  paid  the  wages  monthly  to  the  father.  Anoth- 
er witness  hired  another  one  of  these  negroes  from  the  old 
man,  for  one  year,  and  returned  the  slave  before  the  old  man 
died.  Another  witness  hired  another  one  of  these  negroes 
six  or  eight  months  in  the  year  1849.  Living  together  as 
they  did,  ii  is  impossible  for  the  son  not  to  have  known  of 
these  oft-repeated  and  long  continued  contracts  of  hiring. 
He  was  never  heard  to  complain.  And  the  Court,  in- suh- 
staace,  charged,  and  so  we  think,  that  mere  acts  of  owner- 
ship, under  the  circumstances,  indicated  pretty  strongly  that 
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notwithstanding  the  joint  possession,  the  title  was  in  the  fa- 
ther; especially  when  it  is  remembered  that  no  such  act  of 
dominion  was  ever  exercised  by  the  son.  The  acts  and 
declaration?  of  the  father,  that  these  slaves  were  the  proper- 
ty of  the  son,  were  negative  in  their  character;  and  likely 
grew  out  of  the  deed  of  gift  which  the  father  at  one  time 
made  to  the  son,  but  subsequently  destroyed.  But  here  were 
distinctive  acts  of  individual  ownership  on  the  part  of  the 
father,  necessarily  known  to,  and  for  aught  that  appears  to 
the  contrary,  acquiesced  in  by  the  son.  Certainly  in  this 
view  of  the  charge  we  are  clear ;  it  was  proper,  under  the 
peculiar  facts  of  this  case. 

[4.]  Was  there  error  in  the  Court  in  its  instructions  res- 
pecting the  deed  of  gift  ? 

It  appears  from  the  testimony  that  a  paper  was  carefully- 
deposited  in  a  cheese  box,  and  locked  up  in  the  trunk  of  the 
father,  which  he  called  a  deed  of  gift  to  Robert,  his  son ;  com- 
plaining to  his  near  neighbor,  Mr.  Farmer,  that  his  son  had 
not  treated  him  well,  he  directed  him  where  to  find  the  pa- 
per, and  it  was  deliberately  burnt  in  the  presence  of  the  wit- 
ness; the  father  remarking  at  the  time:  '^  This  is  an  end  of 
that.    Bob  shall  not  have  my  property." 

It  ia  complained  that  the  Court  erred  in  holding  that  so  far 
as  the  title  depended  upon  this  paper,  it  must  appear  that  it 
was  duly  executed,  and  that  the  negro  in  dispute  passed  by 
it  Whereas,  counsel  contend  that  the  paper  having  been 
destroyed  by  the  father,  every  presumption  is  to  be  made 
against  him  as  the  spoliator  of  the  title.  But  this  argument 
assumes  that  this  instrument  was  a  title.  That  it  had  been 
duly  executed  and  delivered.  If  it  had  always  remained  in 
the  possession  of  the  father,  it  was  a  nullity,  and  he  had  a 
right  to  destroy  it.  For  myself  I  am  fully  persuaded  that  it 
never  was  delivered.  I  infer  this  not  only  from  the  careful 
custody  and  concealment  of  it  by  the  father,  but  if  it  ever 
had  been  delivered  the  son  knew  it,  of  course,  he  being  the 
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donee  m  the  deed  ;  and  yet  he  never  attempts  to  procure  the 
bet}efit  of  this  important  document  by  giving  notice  to  pro- 
duce it,  establishing  it  as  a  lost  paper,  or  proving  its  destnic- 
lion  and  contents.  Had  he  known  of  the  existence  of  this 
deed  of  gift*  would  he  not  have  taken  some  steps  to  make  it 
available,  seeing  that  it  would  have  settled  forever  this  cob- 
troversy  ?  He  says^  through  his  counsel,  that  he  never  heard 
of  its  destruction  nntil  it  came  out  on  the  trial  If  he  knew 
of  its  existence  and  not  of  its  loss,  how  much  more  probable 
that  he  would  have  taken  measures  to  obtain  it 

The  truth  is,  he  knew  nothing  of  it,  it  not  having  been  de- 
livered. And  yet  all  this  disclosure  shows  that  the  father 
thought  the  property  his,  and  that  a  conveyance  from  him 
was  necessary  to  pass  the  title  to  his  son.  And  it  is  a  key  to 
all  the  declarations  he  made,  that  these  negroes  belonged  to 
his  son.  During  the  existence  of  this  paper  he  so  spoke  of 
them.  And  if  they  did  not  pass  by  this  inchoate  deed,  when 
and  how  did  the  son  acquire  the  title  ? 

£5.]  Passing  over  several  minor  matters,  which  amount  to 
nothing,  counsel  for  the  plaintiff  in  error  argue  that  the  ad- 
ministrator can  only  recover  one  half  of  the  property;  and 
that  as  heir  at  law,  the  son's  title  to  Reid  to  the  other  half  is 
good.  Had  the  defendant  gone  into  equity  and  shown  that 
the  son,  under  whom  he  claimed,  was  the  only  heir,  and  that 
there  were  no  debts,  he  might  have  been  entitled  to  a  per- 
petual injunction  against  the  action  of  trover.  Or  if  it  turned 
out  that  Mrs.  England,  the  sister  of  Robert  C.  Laughter,  was 
living,  or  if  dead  before  her  father,  left  children,  or  since,  a 
husband,  then  if  there  were  no  debts,  the  recovery  would 
have  been  restricted  to  one  half  the  property.  Perhaps  the 
same  proof  might  have  been  made  at  law,  attended  with  the 
same  results.  But  no  such  evidence  was  submitted.  For 
any  thing  that  appeared  to  the  contrary,  the  administrator 
was  entitled  to  recover  the  whole  property,  or  its  equivalent 
in  value. 

Upon  the  whole,  the  justice  of  the  case  is  with  the  defend- 
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ant  in  error,  and  for  aught  that  appears  in  the  record  to  the 
contrary,  the  law  of  the  case  has  been  properly  administered. 


Judgment  affirmed. 


John  M.  Jackson^  plaintiff  in  error,  vs.  James  A.  Paxsok, 

adm%  defendant  in  error. 

Two  portiei  agree  that  one  of  them  ihonld  furnish  the  materials  and  the  other  should 
make  two  huggioe,  and  one  of  the  parties  should  fix  the  price  and  then  either 
might  sell;  the  death  of  one  of  the  parties  does  not  affect  the  power  of  the  other  to 
■dl  the  huggiea. 

Trover  and  new  trial,  from  Whitfield  county.  Decided  by 
Judge  Trippe,  October  terra,  1857. 

This  was  action  of  trover  brought  by  James  A.  Pazson,as 
administrator  of  William  A.  Monday,  deceased,  against  John 
M.  Jackson,  to  recover  two  buggies.  It  was  claimed  that  the 
buggies  belonged  to  Monday  at  the  time  of  his  death.  The 
defendant  purchased  them  from  Bloodsworth.  Evidence 
was  produced  at  the  trial,  by  the  defendant,  that  there  was  a 
contract  between  Monday  and  Bloodsworth  to  the  effect  that 
Monday  was  to  furnish  the  material  and  Bloodsworth  was  to 
tnake  the  buggies,  and  when  finished,  Bloodsworth  was  to 
fix  ther  price  of  the  buggies  and  either  of  the  parties  was  te 
aell  them  and  the  proceeds  were  to  be  divided  equally  be- 
tween them.  That  Jackson  furnished  the  iron  to  iron  off  the 
buggies,  and  that  he  purchased  them  from  Bloodsworth — the 
amount  due  to  him  for  the  iron  being  deducted  out  of  the 
price. 

It  was  proved  on  the  part  of  the  plaintiff  that  the  buggies 
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were  in  the  workshop  of  Monday  at  the  time  of  his  death, 
and  that  they  were  removed  by  Bloodsworth. 

The  Court  charged  the  jury  that  if  they  should  find  from 
the  testimony  that  the  contract  between  Monday  and  Bloods- 
worth  was,  that  Monday  was  to  furnish  the  materials  and 
Bloodsworth  make  the  buggies,  and  that  Bloodsworth  was 
to  have  one-lialf  of  what  the  buggies  sold  for  as  pay  for  his 
labor,  that  this  would  not  make  them  partners,  and  in  that 
event,  they  must  find  for  the  plaintiff;  that  to  constitute 
them  partners, the  contract  must  have  been  to  share  the  prof- 
its and  loss  of  the  business.  And  if  they  should  find  from 
the  testimony  that  the  contract  was  to  share  the  profits  and 
loss  of  the  undertaking,  this  would  constitute  them  partners, 
and  this  would  authorize  Bloodsworth  to  sell  the  buggies,  and 
in  this  state  of  facts,  if  they  should  believe  Jackson  purchas- 
ed the  buggies  from  Bloodsworth  the  jury  must  find  for  the 
defendant. 

The  jury  found  for  the  plaintiff,  and  the  defendant  moved 
for  a  new  trial  on  the  following  grounds: 

1st.  Because  said  verdict  is  contrary  to  law. 

2d.  Because  said  verdict  is  contrary  to  evidence,  and  strong- 
ly and  decidedly  against  the  weight  of  evidence. 

3d.  Because  the  Court  erred  in  the  charge  to  the  jurjr, 
(above  set  out) 

This  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  the  defendant  filed  his  bill  of  exceptions,  assigning  as 
error  the  charge  of  the  Court  to  the  jury,  and  the  refusal  to 
grant  a  new  trial 

Walker  appeared  for  the  plaintifl'  in  error. 

Jones  &  Moore  for  the  defendant  in  errror. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

We  think  that  the  presiding  Judge  in  the  Court  below  err- 
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ed  in  charging  the  jury,  that,  if  they  should  find  from  the 
testimony,  that,  by  the  contract  between  Monday  and  Bloods- 
worth,  Monday  was  to  furnish  the  materials,  and  Bloods- 
worth  was  to  make  the  buggies,  and  that  Bloodsworth  was 
to  have  one-half  of  what  the  buggies  sold  for  as  pay  for  his 
labor,  this  would  not  make  them  partners,  ujid  in  that  event 
they  must  find  for  the  plaintiff. 

The  Court  ought  to  have  charged  thejur^'  that  if  the  con- 
tract was  as  testified  to  by  Cox,  and  they  should  find  that 
Monday  and  Bloodsworth  were  part  owners  of  the  buggies, 
and  that,  by  special  agreement,  Bloodsworth  had  a  right  to 
put  a  price  on  the  buggies,  when  they  were  done,  and  either 
party  might  then  sell  them,  in  that  case,  the  sale  made  by 
Bloodsworth  was  good,  and  the  verdict  should  be  for  the  de- 
fendant.    Collier  on  partner  ship  ^  §1217. 

If  Bloodsworth  had  an  interest  in  the  buggies,  and  had 
power  to  sell  by  special  agreement,  the  death  of  Monday 
could  not  affect  his  authority  to  sell. 

Judgment  reversed. 


GcoROE  W.  Humphries,  plaintiff  in  error,  vs.  McWhorter 
&  Brightwell,  defendants  in  error. 

An  endorser  sued  in  the  same  suit  with  the  maker  of  a  promiiisory  nolo,  and  residing 
in  a  different  county,  may  waive  the  issakig  of  a  second  original  and  process,  and 
his  waiTer  will  bind  him. 

Affidavit  of  illegality,  from  Cass  county.  Decided  by  Judge 
Trippb,  September  Term,  1857. 

An  action  was  brought  in  the  Court  below  by  the  firm  of 
McWhorter  &  Brightwell,  against  Charles  H.  Hamilton  of 
Cass  county/ as  maker,  and  George  W.  Humphries,  and  Lloyd 
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&  PuIIiam,  of  Fulton  county,  as  endorsers,  to  recover  the 
amount  of  two  promissory  notes.  In  that  action  the  jury  re- 
turned a  verdict  for  the  plaintiff,  and  a  fi  feu  issued  upon 
that  Judgment,  which  was  levied  on  the  property  of  Hum- 
phries. I'o  the^^yo.  Humphries  made  an  affidavit  of  ille- 
gality, swearing  that  he  was  advised  and  believed  that  the^. 
fcL  was  proceeding  against  him  illegally  the  judgment  issued 
upon  it  being  void  as  against  him. 

After  argument,  this  affidavit  of  illegality  was  dismissed 
by  the  Court. 

Counsel  for  Humphries  then  moved  for  and  obtained  a 
rule  nisi  to  set  aside  the  judgment  rendered  against  him  in 
the  said  action,  on  the  following  grounds : 

1st  Because  there  was  never  issued  against  this  movant 
any  second  original  petition  or  process  for  Fulton  county. 

2d.  Because  this  movant  was  never  served  with  any  copy 
process  or  copy  petition. 

3d.  Because  this  movant  never  waived 'the  issuing  of  any 
second  original  petition  or  its  process  against  him,  and  ner- 
er  waived  the  service  of  any  copy. 

To  this  rule  the  respondent  answered  that  the  original  de- 
claration for  Cass  Superior  Court  was  filed,  to  which  process 
was  duly  attached  and  service  had  upon  the  maker,  and  that 
the  following  acknowledgment  was  made  and  endorsed  upon 
the  original  petition  and  writ 
*^  Georgia,  Fulton  county, 

We  hereby  acknowledge  due  and  legal  service  of  this  writ, 
and  waive  copy  and  copy  process,  and  all  other  service  by 
the  sheriff)  August  6th,  1856.  [signed] 

Jas.  Lloyd,  A.  C.  Pulliam  and  G.  W.  Humphries." 

After  argument  the  Court  discharging  the  rule  nisi,  and  re- 
fused to  make  it  absolute. 
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Counsel  fur  defendant  then  filed  his  bill  of  exceptions,  say- 
ing that  the  Court  erred, 

1st  In  dismissing  said  affidavit  of  illegality. 

J3d.  In  discharging  said  ruh  nisi^  and  in  refusing  to  make 
said  rule  absolute. 

OvEBBT,  Blecklt,  and  Hill,  for  plaintiff  in  error. 

Hatgood,  conircu 

By  the  Court. — McDonald,!,  delivering  the  opinion. 

Although  it  appears  that  error  is  assigned  on  the  decision 
of  the  Court  on  the  afiidsyrit  of  illegality,  it  is  not  insisted  on 
in  this  Court  The  argument,  here,  was  coixfined  to  the 
judgment  of  the  Court  below  on  the  motion  to  set  aside  the 
judgment 

We  think  that  the  acknowledgement  of  service  by  the  de- 
fendants, alleged  in  the  declaration  to  reside  in  Fulton  was 
sufficient  to  give  the  Court  of  Cass  county  jurisdiction  as  to 
them.  The  entire  object  of  requiring  a  second  original  and 
process  to  issue  when  an  endorser  is  sued,  and  resides  in  a 
county  different  from  that  of  the  maker  of  a  promissory  note, 
where  the  suit  must  be  brought,  is  to  assure  the  Court  that 
the  party  has  been  served,  by  the  proper  officer,  and  that  the 
party  himself  has  legal  notice  of  the  suit  This  object  is  ful- 
ly accomplished  by  the  acknowledgement  of  service  by  the 
parties  in  this  case.  The  defendant  was  at  liberty  to  waive 
a  constitutional  as  well  as  a  legal  right  in  a  matter  of  this 
sort    He  did  waive  it,  and  must  be  bound  by  it 

Judgment  affirmed* 
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Rial  Stancell,  plaintiff"  in  error,  vs.  William  Pryor,  de- 
fendant in  error. 

T^ords  Dot  actionable  of  tbcmselres  may  be  made  so  bj  aTGrment  and  proof  of  a 
colloquiam  and  innuendoes. 

Slander,  from  Walker  county.  Tried  before  Judge  Thippe, 
at  November  Term,  1857. 

This  was  action  of  slander  by  Rial  Stancell  against  Wil- 
liam Pryor,  for  words  spoken,  &c. 

The  words  alleged  to  have  been  spoken,  as  laid  in  the  de- 
claration, were,  "Rial  Stancell  stole  my  steel  trap— -nobody 
else  knew  where  it  was."  • 

Columbus  F.  Roberts^  the  only  witness  examined  on  the 
part  of  the  plaintiff,  testified,  that  late  in  the  fall  of  1854,  he 
called  at  defendant's  house  on  business ;  defendant  told  wit- 
ness that  he  had  lost  his  steel-trap ;  witness  asked  him  if  he 
suspected  any  person  of  taking  it;  he  replied,  ^*  Yes,  Rial 
Stancell  is  the  only  person  who  knew  where  it  was ;  I  told 
him  where  it  was  the  other  evening  as  we  came  from  Brook's 
sale,  and  I  have  missed  it  from  the  place  since  I  told  Stan- 
cell where  it  was."  The  witness  further  testified  that  about 
six  months  afterwards,  he  and  defendant  exchanged  a  few 
words  upon  the  subject,  but  the  words  he  has  forgotten,  but 
recollects  the  impression  left  upon  his  mind  was,  that  de- 
fendant was  still  charging  plaintiff  with  having  taken  the 
steel-trap.  That  both  conversations  were  commenced  by 
defendant;  the  first  conversation,  at  defendant's  house,  was 
before  the  bringing  of  this  suit,  but  he  thinks  the  second  was 
afterwards :  does  not  remember  the  words  used  on  the  last 
occasion,  but  recollects  that  they  left  him  under  the  impres- 
sion that  plaintiff  had  taken  the  steel-trap. 

This  is  the  substance  of  this  witness'  testimony.  Plain- 
tiff then  closed. 

Defendant  moved  for  a  nonsuit, 
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1st.  Because  the  words  as  laid  in  the  declaration,  had  not 
been  proven. 

2A  Because  the  words  proven  are  not  actionable. 
The  Court  sustained  the  motion  on  the  second  ground. 

Plaintiff  moved  to  continue  the  case,  to  enable  him  to 
prove,  by  the  next  Term  of  the  Court,  the  words  spoken,  he 
having  acted  upon  the  belief  that  the  testimony  of  Roberts 
(which  was  by  commission)  would  carry  the  case  to  the  jury. 
He  further  proposed  to  let  the  case  go  to  the  jury  and  let  them 
determine  the  motives  which  influenced  defendant  in  speak- 
ing the  words  as  proven.  Both  of  which  motions  the  Court 
refused,  and  ordered  a  nonsuit,  and  plaintiu  excepted. 

Alexander,  Stan  cell  &  Crook,  for  plain  till  in  error. 

Black,  contrcu 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  declaration  in  this  case  might  have  been  amended  by 
alleging  a  colloquium,  that  the  defendant's  steel-trap  had 
been  stolen,  with  suitable  averments,  that  the  words  were 
spoken  of  and  concerning  the  plaintiff,  in  reference  thereto; 
and  on  proof  of  the  said  allegations  with  the  words,  the  ac- 
tion might  have  been  sustained.  The  Court  below  held  that 
if  the  words  as  proven  had  been  actionable,  the  declaration 
might  have  been  amended,  but  we  understood  the  decision 
to  be,  that  the  declaration  could  not  have  been  so  amended 
as  to  have  sustained  an  action  upon  the  words :  words  in 
themselves  not  actionable  may  be  made  so  by  avering  a  col- 
loquium with  suitable  averments  to  apply  the  speaking  to 
the  subject. 

Judgment  reversed. 


42       SUPREME  COURT  OF  GEORGIA. 


Strickland,  ftdm'r,  ts.  Bent 


James  H.  Strickland,  adm'r,  &c.,  plaintiff  in  erior,  vs.  Jo- 
seph E.  Dent,  defendant  in  error. 

[1.]  Apsrson  who  sells  land,  receives  notes  for  the  purchase  money,  andgiTesabond 
to  make  a  title  when  the  money  is  paid  ;  on  the  death  of  the  purchaser  insolrent,  is 
entitled  to  have  the  land  sold  and  the  proceeds  applied  to  the  payment  of  bis  debV 
and  the  excess  alone  can  be  claimed  by  the  creditors. 

£2.]  The  vendor,  in  such  case,  cannot  claim  a  ratable  proportion  of  his  debt  estima- 
ted at  the  full  amount,  from  the  general  assets  of  the  estate,  and  then  claim  thft 
land,  as  not  having  been  paid  for.  The  debt  of  which  he  has  a  right  to  claim  a 
ratable  payment,  is  the  balance  remaining  after  crediting  the  amount  for  whidi 
the  land  may  have  been  sold. 

Equity,   from   Heard  county.     Decided  by  Judge  Ham- 
stiOND,  August  Term,  1857. 

This  bill  was  filed  by  James  H.  Strickland,  as  administra- 
tor of  Solomon  T.  Strickland,  deceased,  against  Joseph  E. 
Dent.  The  bill  states  that  the  intestate  contracted  with  the 
defendant,  Joseph  E.  Dent,  for  the  purchase  of  a  house  and 
lots  in  the  town  of  Franklin,  for  jS  1,000,  and  took  the  defend- 
ant Dent's  bond  for  titles.  That  his  intestate  gave  Dent 
two  promissory  notes  in  payment  far  said  house  and  lots,  one 
of  said  notes  payable  25th  day  of  December,  1855,  and  the 
other  the  25th  day  of  December,  1856,  and  that  action  had 
been  brought  on  the  notes.  That  the  i&testate,  Solomon  T- 
Strickland,  died  insolvent,  on  the  11th  of  October,  1855,  out 
of  the  State  of  Georgia,  and  that  complainant  was  duly  ap- 
pointed his  administrator,  and  returned  an  inventory  of  the 
property  of  the  deceased  to  the  Court  of  Ordinary,  except 
certain  property  specified.  That  the  complainant  held  the 
bond  of  Dent  for  title  to  the  house  and  lots;  that  no  part  of 
the  purchase  money  for  the  same  had  been  paid,  and  that  the 
estate  of  the  intestate  was  insufficient  to  pay  to  Dent  the 
whole  amount  of  his  notes  for  the  purchase  money^  and  other 
debts  of  equal  dignity,  and  that  Dent  refused  to  make  titles 
to  the  house  and  lots  until  the  whole  of  the  purchase  money 
had  been  paid.    That  complainant  had  collected  all  the  debts 
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of  the  intestate,  with  certain  exceptions  set  out  in  the  bill ; 
that  many  creditors  of  the  intestate  had  given  to  complain- 
ant statements  of  debts  and  claims;  and  that  some  creditors 
of  the  deceased,  to-wit:  Smith  &^Wood,   Rollins  &  Hall,  T. 
M.  Jones,  and  McMillan  &  Harvey,  had  obtained  judgments 
in  attachment   against  the  property  of  the  intestate,  in  the 
Justices  Court  of  the  788th  district,  in  said  county  of  Heard, 
after  the  death  of  the  deceased,  and  before  any  administra- 
tion was  taken  out  on  his  estate.    That  certain  other  credi- 
tors had  brought  their  actions  against  the  intestate's  estate, 
which  were  then  pending ;  that  in  consequence  of  the  great 
number  o£  the  debts,  and  the  inability  of  complainant  to  de- 
termine, (without  discovery  from  the  creditors,)  how  to  rank 
such  debts,  complainant  could  not  safely  pay  the  debts  with- 
out the  direction  of  a  Court  of  Equity.     That  the  said  de* 
fendant  Dent  insisted  that  the  two  notes  given  him  by  in- 
testate, in  payment  of  the  house  and  lots,  should  be  paid 
equally  with  the  other  notes  due  from  the  estate.    Complain- 
ant,  therefore,  prayed  that  the  creditors  of  the  intestate  might 
be  decreed  to  make  a  discovery  of  their  claims;  that  the  con- 
tract between  the  intestate  and  the  defendant  Dent  might 
be  rescinded,  and  Dent  ordered  to  deliver  up  to  complainant 
the  notes  for  the  purchase  money  for  the  said  house  and  lots, 
and  that  the  eomplainant  might  be  ordered  to  deliver  up  the 
bond  for  titles  to  the  same  to  the  said  defendant,  or  that  the 
said  house  and  lots  might  be  decreed  to  be  sold,  and  the  pro- 
ceeds of  the  sale  of  the  same  paid  out  to  the  creditors  of  the 
deceased,  according  to  equity  and  justice,  and  the  decree  of 
the  Court ;  that  complainant  might,  by  the  decree  of  the 
Court,  be  directed  and  advised  how  to  pay  out  the  assets  of 
the  estate ;  and  that  a  writ  of  injunction  might  issue,  restrain- 
ing creditors  who  have  commenced  their  suits  against  com- 
plainant, as  administrator,  from  further  prosecution  of  the 
same,  and  those  creditors  who  had  not  commenced  suits  on 
their  claims,  from  doing  the  same,  till  the  final  hearing  of 
the  cause.    There  is  a  prayer  for  general  relie£ 
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To  all  of  this  bill  the  defendant,  Joseph  E.  Dent,  filed  a  de- 
murrer,  except  to  so  much  as  appertained  to  marshaling  as- 
sets, and  to  a  sale  of  the  house  and  lots  by  said  defendant  to 
complainant's  intestate,  and  the  relief  prayed  therein  on  the 
ground  that  there  was  no  equity  in  complainant's  bill  to  au- 
thorize the  particular  relief  prayed  for  against  said  defend- 
ant, or  any  other  relief  except  marshaling  assets. 

After  arcunicnt,  the  Court  sustained  the  demurrer,  and  dis- 
missed  for  want  of  eiiuity  so  much  of  complainant's  bill  as 
related  to  the  restraint  of  Joseph  E.  Dent  from  proceeding  to 
judgment  on  said  noles. 

Counsel  for  complainant  excepted  to  this  decision. 

Oliver,  for  plaintiff  in  error. 

BucHAXAN  &  W.,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion, 

[1.]  There  can  be  no  question,  that  accoiding  to  the  facts 
alleged  in  this  bill,  there  is  not  the  slightest  ground  for  the 
rescission  of  the  contract  of  the  sale  of  the  house  and  lots 
by  the  defendant,  Dent,  to  the  complainant's  intestate,  at  the 
instance  of  the  complainant  Nor  is  there  any  equity  in  the 
prayer  asking  a  decree  of  the  sale  of  the  property,  and  the 
application  of  the  proceeds  of  the  sale  to  the  payment  of  the 
debts  of  the  intestate,  and  to  allow  Dent  to  come  in  pari  pas- 
su only,  with  the  other  creditors  of  the  deceased  The  title 
cannot  pass  from  Dent  until  the  purchase  money  is  paid,  ex- 
cept under  such  decree  as  a  Court  of  Chancery  ought  to  make 
in  the  premises. 

[2.]  But  there  are  allegations  in  the  bill  which  entitie  the 
complainant  to  an  injunction  against  the  proeeeation  of  the 
aaits  of  Dent  on  the  notes.    The  bill  ali^mi  that  Drat  insists 
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that  the  said  notes  due  to  him  shall  be  paid  equally  with  oth* 
er  notes  due  from  the  estate,  and  he  be  allowed  to  hold  the 
title  to  the  said  house  and   lots.     There  is  a  prayer  in  this 
bill  that  the  Court  would  decree  a  sale  of  the  house  and  lots, 
and  that  the  proceeds  be  paid  out  to  the  creditors  of  the  de- 
ceased, according  to  equity  and  justice, |ind  the  decree  of  the 
Court,  as  well  as  a  prayer  for  general  relief.     It  is  competent 
for  the  Court,  under  the  allegations  and  prayers  of  this  bill, 
to  decree  a  sale  of  the  house  and  lots;  that  the  purchaser 
shall  pay  the  purchase  money  to  the  said  Dent,  to  an  amount 
sufficient,  if  the  property  should  sell  for  so  much,  to  pay  the 
principal  and  interest  of  his  debt,  and  that  Dent  shall  there- 
upon execute  atitle  to  the  purchaser;  and  that  the  complain* 
ant  be  decreed  to  deliver  up.  thereupon,  to  Dent,  his  bond  to 
make  titles;  and  further,  that  if  the  house  and  lots  should 
not  sell  for  enough  to  pay  the  said  notes,  that  Dent  shall  re- 
ceive the  money  for  which  they  were  sold,  and  execute  a  ti- 
tle to  the  purchaser,  and  come  m  pari  passu  with  other  cred- 
itors having  demands  of  the  same  dignity,  for  whatever  bal- 
ance may  remain  due  on  the  said  notes,  after  crediting  the 
proceeds  of  the  sale  of  the  house  and   lots.     The  defendant, 
Dent,  has  no-  right  to  carry  his  debts  into  judgment  and 
come  in  and  claim  against  the  other  creditors,  a  ratable  pro- 
portion of  the  assets,  according  to  the  face  of  his  notes.     The 
proceeds  of  the  sale  of  the  land  he  il^  entitled  to,  upon  his 
notes,  t3  an  amount  sufficient  to  pay  them,   to  the  exclusion 
of  other  creditors;  but  he  has  noright,  and  a  Court  of  Equity 
will  not  allow  him,  to  come  in  with  his  notes  for  the  entire 
amount  of  one  thousand  dollars  against  the  general  assets, 
and  then  claim  the  house  and  lots,  on  an  application  to  re- 
cover it  on  the  ground  that  he  has  not  been   paid.     The  er- 
tate  is  alleged  to  be  insolvent.     But  for  that,  he  might  recov- 
er the  whole  amount  of  his  notes  from  the  general  assets, 
and  then  execute  a  deed,  under  the  statute,  to  the  heirs-at- 
law  of  the  intestate,  in  discharge  of  his  bond. 
The  judgment  of  the  Court  below  must  be  reversed.    There 
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can  be  but  little  difficulty  in  administering  the  estate,  after 
the  sale  made,  and  the  appropriation  of  the  money  according 
to  the  principles  herein  stated 


Judgment  reversed. 


AixBN  Pledger  and  Thomas  Pledgeb,  plaintiffsT  in  error,  tsl 
James  McCaulet,  defendant  in  error. 

Motion  to  dissolve  an  injunction  on  the  coming  in  of  the  answer,  ought  to  berefuMdp 
Bnleas  all  the  equity  set  up  in  the  bill  is  denied  bj  the  answer. 

In  Equity,  injunction  from  Catoosa  county.    Decided  by 
Judge  Trippe,  October  Term,  1857. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

Akin,  for  plaintiff  in  error. 

Hooper  ;  and  Walker,  contrcu 

By  the  Court. — ^McDonald,  J.  delivering  (he  opinion. 

The  error  assigned  in  this  case  is  on  the  refusal  of  the 
Court  to  dissolve  the  injunction  on  the  coming  in  of  the 
answers.  The  defendant,  Thomas  Pledger,  had  taken  the 
assignment  of  twenty-five  ^.  /as.  issued  from  a  Justices' 
Court  in  favor  of  Hickman,  Westcott  &  Co.,  against  the  com- 
plainant and  Allen  Pledger,  the  other  defendant  He  had 
ordered  some  of  them  to  be  levied  on  the  property  of  the 
complainant,  and  others  he  had  directed  to  be  returned,  and 
C€L  SOS.  to  be  issued  in  their  stead,  and  baJ  ordered  the  com- 
plainant to  be  arrested  thereon.    The  complainant  then  filed 
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this  bill,  enjoining  the  said  executions  against  the  property 
and  the  body  of  the  complainant  from  proceeding,  charging 
them  to  have  been  paid  off  with  the  money  of  the  defendant^ 
Allen  Pledger,  and  fraudulently  assigned  to  Thomas,  for 
the  purpose  of  harrassing  the  complainant  Among  other 
things,  the  bill  alleges  a  partnership  to  have  existed  between 
complainant  and  the  defendant,  Allen  Pledger,  in  a  mercan- 
tile concern,  and  in  certain  land  and  mills ;  that  he  sold  to 
tho  said  Allen  his  interest  in  both,  for  a  consideration  stated 
in  the  bill,  and  in  this  contract  of  sale  the  defendant,  Pledger, 
undertook  and  agreed  to  pay  off  all  partnership  debts;  that 
the  debt  on  which  the  said  assigned^,  fas.  were  issued,  was 
a  debt  of  the  partnership,  which  the  said  Allen  Pledger  was 
bound  to  pay ;  that  the  said  Ju  fas,  were  paid  by  Allen 
Pledger,  or  by  his  father,  Thomas  Pledger,  with  Allen  Pledg- 
er's money ;  and  so  far  as  the  Pledgers  were  concerned,  they 
were  transferred  fraudulently,  to  harrass  complainant 

The  bill  alleges,  further,  the  sale  by  Allen  Pledger  of  half 
of  the  land  and  mills  to  his  father,  Thomas  Pledger,  for  which 
he  took  bis  note  \  that  the  defendant,  Thomas  Pledger,knew 
at  the  time  of  the  purchase  by  him,  of  the  contract  by  which 
the  said  Allen  was  to  pay  all  the  debts  of  the  partnership. 
There  are  many  allegations  of  facts  and  circumstances  in 
the  bill,  on  which  charges  of  fraud  are  made,  which  it  is  un- 
necessary to  set  forth  here. 

The  answers  of  the  defendants  deny  that  the  partnership 
extended  to  the  lam  I  and  mills;  that  th^  defendant,  Allen 
Pledger,  was  to  pay  the  debts  of  the  mercantile  concern,  to 
which  alone  the  partnership  extended,  except  from  the  assets 
transferred  ;  and  states  that  the  individual  liability  of  com- 
plainant remained  equally  with  that  of  defendant,  Allen 
Pledger,  for  any  balance  unpaid  by  partnership  effects;  de- 
nies that  he  was  to  pay  the  debts  or  anything  to  complainant, 
except  conditionally,  and  refers  to  the  note  given  by  him  to 
complainant,  on  which  defendant  was  sued  but  never 
served,  and  in  which  suit  he  alleges  a  fraudulent  confession 
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of  judgment  by  an  unemployed  attorney.  The  defendants 
deny  that  for  the  assigned  writs  of  ^  fa.  the  money  paid 
was  Allen  Pledger's  money,  but  insist  that  it  was  the  money 
of  Thomas  Pledger.  They  deny  that  the  assets  of  the  firm 
were  sufficient  to  pay  the  debts ;  state  the  amount  that  was 
received  about  g500;  but  they  set  forth  no  schedule  of  assets, 
nor  any  account  thereof 

They  deny  that  the  note  given  by  Thomas  Pledger  to  Al- 
len Pledger,  for  an  interest  in  the  land  and  mills,  was  not 
applied  to  the  payment  of  the  debt«?  of  the  firm  ;  but  on  the 
contrary,  Allen  Pledger  says  it  was  transferred  to  certain 
creditors  of  the  firm  in  Augusta,  Hand,  Williams  &  Co.,  as 
collateral  security  for  the  payment  of  a  debt  due  them,  and 
that  he  never  received  one  cent  from  it  Thomas  Pledger, 
in  his  amended  answer,  says  that  he  paid  the  said  note  to 
'Hand,  Williams  &  Co.,  two  years  and  six  months  before  it 
became  due,  at  a  discount  of  twelve  per  cent. 

The  answers  disclose  the  fact,  that  complainant  filed  a  bill 
in  equity  against  Thomas  Pledger  and  the  Sheriff,  when  a 
sum  of  money,  raised  upon  the  sale  of  Allen  Pledger's  prop* 
erty,on  the  first  Tuesday  in  December,  1858,  was  in  the 
hands  of  the  Sheriff,  and  Thomas  Pledger  interposed  the  said 
transferred^,  fm  to  claim  it,  in  which  bill  the  complsdnant 
charged  that  the  said  writs  of  /J.  fas^  in  favor  of  Hickman, 
Westcott  &  Co.,  (which  were  the  said  transferred ^./a^,)  had 
been  paid  off,  and  were  kept  open  fraudulently,  for  the  pur- 
pose of  defrauding  complainant;  and  it  was  prayed  that  the 
said  money  should  be  paid  to  the  satisfaction  of  debts  against 
McCauley  &  Pledger,  and  to  the  complainant,  for  money  ad- 
vanced by  him  on  the  sale  of  his  property,  to- wit:  fifty  acres 
of  land  he  had  purchased  with  money  of  the  partnership. 
Before  the  bill  reached  a  hearing,  it  was  agreed  between  the 
parties  that  the  bill  should  be  dismissed;  that  Thomas 
Pledger  should  withdraw  the^.  fas.  transferred  to  him,  and 
give  further  time,  and  that  the  money  in  Court  should  be  ap- 
plied as  follows : 
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1st  To  the  payment  of  an  execution  in  favor  of  G.  W. 

Terry  vs.  McCauley  &  Pledger. 

2d.  To  execution  of  W.  W.  Waring  &  Co.  vs.  McOanley  & 

Pledger. 
3d.  To  the  payment  in  full  of  two  of  the  twenty-seven  yL 

foi,  of  Hickman,  Westcott  &  Co.  vs.  McCauley  &  Pledger 

still  in  the  hands  of  the  original  plaiutifL 

4th.  To  the  payment  in  full  of  hJL/a.  in  favor  of  Claytoft 
&%rigman  vs.  McCauley  &  Pledger,  and  the  remainder,  be* 
ing  ^282  98-100,  to  the  complainant,  James  McCauley,  al- 
leged by  him  to  have  been  paid  by  him  for  McCauley  & 
Pledger. 

I  believe  I  have  now  referred  to  all  the  parts  of  the  bill  and 
answers  necessary  to  present  the  views  of  the  Court  The 
conditional  note  referred  to  in  the  answers,  as  set  forth  in  one 
of  the  exhibits  to  Allen  Pledger's  answer,  is  in  the  following 
words : 

^  Four  months  after  date  I  promise  to  pay  to  James  Mc- 
Cauley, two  hundred  and  eighty-two  98-100  dollars,  provi- 
ded this  amount  falls  due  him  on  a  settlement  of  the  firm  of 
McCauley  and  Pledger^  more  or  less.     16th  March,  1852. 
[Signed]  ALLEN  PLEDGER." 

The  presiding  Judge  in  the  Court  below  held,  upon  a  full 
consideration  of  the  bill  and  answers  thereto,  that  theinjunc* 
tion  ought  not  to  be  dissolved.  There  were  as  many,  cer- 
tainly, as  ihree  issues  involved  in  the  bill  and  answers,  to  be 
considered  by  the  Court  in  making  up  the  judgment  First, 
whether  the  partnership  extended  to  the  land  and  mills;  se- 
cond, whether  the  contract,  at  the  dissolution  of  the  partner- 
ship, bound  Allen  Pledger  to  pay  the  debts  of  the  partnership 
irrespective  of  the  assets;  and  third,  whether  there  was  fraud 
in  the  assignment  of  the  judgwents  or  Ji.  fas.  by  Hickman^ 
Westcott  L  Co.  to  Thomas  Pledger. 

In  respect  to  the  first  issue,  the  answer  of  one  of  the  de- 
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fendants  is,  that  the  complainant,  after  the  establishment  of 
the  mercantile  concern,  attended  to  the  store,  and  the  de- 
fendant, Allen  Pledger,  attended  to  the  mill.  According  to 
the  answer  of  the  other  defendant,  he  worked  sometimes  at 
the  store  and  sometimes  at  the  mill.  The  conditional  note 
given  by  Allen  Pledger  to  McCauley,  taken  in  connection 
with  the  arrangement  made  at  the  time  the  first  bill  was  dis- 
missed, is  some  evidence  on  this  point.  The  amount  of  theii 
note  was  to  be  paid  to  thecomplainant,providedthat  amount 
falls  due  to  him,  on  a  settlement  of  the  firm  of  McCauley  & 
Pledger.  When  the  first  bill  was  dismissed,  the  money  in 
the  Sheriff's  hands  was  paid  to  the  debts  of  McCauley  & 
Pledger,  except  the  sum  of  ^282  98,  which  was  paid  to  com- 
plainant, for  money  paid  by  him  for  McCauley  &  Pledger. 
If  McCauley  was  to  pay,  why  reimburse  him  from  the  mon- 
ey of  his  copartner?  The  amended  answer  of  Allen  Pledger 
says,  that  the  firm,  that  is,  the  mercantile  firm  of  Alien  Pledge 
er,  was  worth  about  the  sum  of  five  hundred  dollars  only,  in 
notes,  books  and  accounts,  and  some  remnants  of  goods,  and 
yet,  the  entire  amount  of  the  money  in  the  hands  of  the  Sher- 
iff,  raised  from  the  sale  of  what  is  stated  in  the  answers  ta 
have  been  the  individual  property  of  Allen  Pledger,  was  ap- 
plied to  the  payment  of  the  debts  of  the  firm  of  McCauley  & 
Pledger,  and  to  reimburse  McCauley  in  a  sum  alleged  by  him 
to  have  been  paid  for  them. 

The  same  facts  and  circumstances  may  be  referred  to  in 
considering  the  second  issue.  In  reference  to  the  third  mat- 
ter, lo-wit :  whether  the  assignment  of  the  ^.  fas.  to  Thom- 
as Pledger  was  fraudulent  or  not,  the  fact  that  he  yielded  to 
the  demand  of  McCauley  in  the  first  bill,  that  the  money  in 
the  hands  of  the  Sheriff  should  be  applied  to  the  payment  of 
debts,  exclusive  of  his  own,  due  by  the  firm  of  McCauley  & 
Pledger,  and  to  the  reimbursement  of  McCauley,  one  of  the 
members  of  that  firm,  who  was  his  creditor,  if  the  transfer 
was  free  from  fraud,  is  entitled  to  much  consideration. 

It  is,  however,  by  no  means  conclusive ;  for  the  defendant^ 
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Thomas  Pledger,  may  have  had  a  sufficient  motive  for  his 
conduct,  if  the  transfer  was  bona  JideyUnd  the  debt  was  real- 
ly due  him.  But  we  are  now  considering  whether  the  equi- 
ty of  the  bill  was  fully  denied  by  the  answers.  So  much  for 
the  points  above  named. 

There  is  another  matter  connected  with  these  transactions 
to  be  noticed.     Allen  Pledger  turned  over  to  Hand,  Williams 
&  Co.,  the  notes  of  Thomas  Pledger,  as  collateral  security  for 
a  debt  due  them  by  McCauley  &  Pledger.     Thomas  Pledger 
bought  up  that  note,  having  two  years  and  an  half  to  run,  at 
twelve  percent  discount.    A  creditor  holding  collaterals  has 
no  right  to  make  such  a  sacrifice  of  the  securities  of  his  debt- 
or.    The   interest  of  Allen  Pledger  was  certainly  sacrificed 
in  this  arrangement,  and  he  had  a  right  to  call  on  his  credi- 
tor to  allow   him   the  full  amount  of  the  collateial  security, 
less  the  legal  discount,  on  his  debt ;  and  there  being  no  evi- 
deuce  that  he  did  not  submit  quietly  to  the  loss,  might,  taken 
in  connection  with  his  relationship  to  one  of  the   parties, 
and  the  extraordinary  length  of  time  to  which  the  credit  was 
extended,  be  regarded  as  throwing  suspicion  on  the  transac- 
tions between  him  and  his  father;  but  it  should  be  remark- 
ed that  it  affords  no  conclusive  presumption  of  wrong. 

Again;  the  defendant,  Allen  Pledger,  gives  no  account  Of 
the  stock  of  goods  on  hand,  the  notes,  book  accounts,  &c. ; 
but  contents  himself  with  making  a  lumping  estimate  of 
them  all,  at  about  five  hundred  dollars.  He  ought  to  be 
able  to  show  an  account  of  the  stock  on  hand  at  that  time, 
and  furnish  a  schedule  of  notes  and  accounts  due,  and  what 
was  collected  on  them.  He  may  be  able  to  make  such  an 
exhibit  now.  The  Court  below,  under  all  these  circumstan- 
ces^ did  right  in  refusing  the  motion. 

Judgment  affirmed 
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Nathan  M.  Mahkham,  plaintiff  in  error,  vs.  The  Statc  of 

Geoboia,  defendant  in  error. 

[L]  The  posicssion  and  oooupancy  of  a  house  by  a  person,  as  a  dwelling  house,  is 
sufficient  evidence  of  ownership  thereof  in  that  person,  to  support  an  aUegation  m 
an  indictment  for  larceny  fh>m  the  house,  that  the  prisoner  entered  the  dw«lliB|^ 
bouse  of  that  person. 

[2.]  When  there  is  no  evidence  that  a  boarder  hired  a  particular  room  to  lodge  in, 
it  is  not  error  in  the  Court  to  refuse  to  charge  the  Jury,  that  the  indictment  ong^ 
to  have  charged  the  offense  to  have  been  committed  in  the  hired  lodgingt  of  a 
boarder. 

Larceny  and  new  trial,  from  Fulton  county.  Decided  by 
Judge  Bull,  October  Term,  1857. 

Nathan  M.  Markham  was  indicted  for  entering  the  house 
of  Aaron  M.  Thomason,  and  stealing  therefrom  a  silver 
watch,  the  property  of  Jeremiah  Parker. 

Upon  the  trial  the  Solicitor  General  introduced  JbAn  Cook^ 
who  swore,  that  he  was  boarding  at  the  house  of  Thomason ; 
Parker  and  prisoner  roomed  together ;  Parker  had  been  ia 
the  room  two  or  three  months ;  prisoner  two  or  three  daj^ ; 
Parker  and  witness  went  into  the  room  one  morning,  Parker 
going  to  open  his  trunk  which  was  not  locked ;  the  same  eve- 
ning prisoner  was  sitting  in  the  porch  about  sundown,  intox- 
icated, and  remained  there  till  9  or  10  o'clock;  witness,  Par- 
ker and  another  man  carried  him  in  the  room  to  bed,  and  as 
Parker  was  pulling  off  his  shoes,  something  dropped  on  the 
floor,  and  a  watch  was  found  and  picked  up ;  this  watch 
witness  had  seen  Parker  have  before.    They  got  the  Mai^ 
shal  and  carried  prisoner  to  the  calaboose;  While  there  Park- 
er told  prisoner  why  they  had  taken  him  there;  that  they  had 
found  the  watch  in  his  shoe,  and  that  the  prisoner  had  bro- 
ken open  his  trunk  and  taken  it;  prisoner  said  he  had  taken  the 
watch  off  the  washstand,  and  that  he  carried  it  to  a  jeweler's 
on  Whitehall  street ;  witness  and  Parker  went  to  Marchal's ;  a| 
the  calaboose  the  prisoner  did  not  deny  that  it  was  the  watch 
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Parker  claimed ;  witness  had  seen  it  in  Parkers  possession 
for  months  before. 

Josiph  Marchal  sworn,  testified,  that  prisoner  brought  a  sil- 
ver watch  to  witness's  watchmaker's  shop  in  August,  and  ask- 
ed witness  to  repair  it;  after  he  left  the  watch  he  came  back  the 
same  day  or  the  day  after;  witness  laid  the  watch  on  the 
show  case  and  turned  away,  and  when  he  looked  again  pris- 
oner and  the  watch  were  both  gone ;  it  was  the  same  watch 
as  that  brought  to  him  by  Parker. 

2>.  Brooks  swore,  that  he  was  with  prisoner  on  the  day 
that  he  was  put  in  the  calaboose,  and  that  prisoner  told  him 
that  he  was  going  to  Cleveland,  Tennessee,  that  night ;  that 
he  had  a  watch  at  the  jeweler's  to  be  repaired,  which  he 
xvished  to  get  before  leaving;  witness  saw  him  again  late  in 
the  evening;  that  he  was  drunk,sitting  down  and  talkingloud; 
witness  took  hold  of  his  foot  to  shake  him,  to  caution  him  not 
to  talk  so  loud ;  felt  something  in  his  gaiter  which  he  took  out 

and  found  to  be  a  small  silver  watch ;  witness  put  it  back 

and  left  him. 

■ 
No  evidence  was  introduced  by  the  prisoner. 

The  Court,  among  other  things,  charged  the  jury,  ^  that  if 
Aaron  M.  Thomason  was  in  possession  and  occupancy  of 
the  house  from  which  the  watch  was  alleged  to  have  been  ta- 
ken at  the  time  it  was  taken,  that  this  was  prima  facie  evi- 
dence of  ownership,  and  sufficient  to  sustain  that  part  of  the 
charge  in  the  bill  of  indictment." 

Defendant's  counsel  requested  the  Court  to  charge  the  ju- 
ry, "  that  if  they  believed  from  the  evidence  that  the  watch 
was  taken  from  the  hired  lodgings  of  a  boarder  in  the  house 
of  Thomason,  that  the  indictment  should  have  so  charged  it, 
and  that  it  was  not  sufficient  to  have  charged  that  the  watch 
was  taken  from  the  house  of  Thomason."  This  charge  the 
Court  refused  to  give,  and  the  defendant's  counsel  excepted. 

The  jury  found  the  defendant  guilty,  and  he  moved  for  a 
new  trial  on  the  following  grounds : 
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1st.  Because  the  verdict  is  contrary  to  the  weight  of  evi- 
dence, and  contrary  to  law. 

2d.  Because  the  Court  refused  to  give  the  charge  as  reques- 
ted by  the  defendant's  counsel  above  set  out. 

3d.  Because  the  Court  charged  the  jury  as  above  set  out. 

This  motion  was  overruled  by  the  Court,  and  the  defend- 
ant excepted  and  filed  his  bill  of  exceptions,  saying  that  the 
Court  erred, 

1st.  In  refusing  to  charge  as  requested  by  defendant's 
counsel. 

2d.  In  charging  the  jury  as  he  did  charge. 

3d.  In  refusing  to  grant  a  new  trial  upon  the  grounds  ta- 
ken in  said  motion. 

Hammond  &  Son,  for  plaintiff  in  error. 
Sol.  Gen.,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

[1.]  The  possession  and  occypancy  of  the  house  by  Thorn- 
ason,  was  evidence  of  such  ownership  thereof  in  him,  as  was 
sufficient  to  sustain  the  allegation  in  the  indictment  that  the 
prisoner  entered  his  dwelling  house. 

[2.]  There  was  no  evidence  that  the  room  from  which  the 
watch  was  stolen,  was  the  hired  lodgings  of  a  boarder.  A 
boarder  lodged  there,  but  there  was  no  evidence  that  he  had 
hired  that  particular  room.  There  being  no  evidence  to  sup- 
port the  request  made  by  the  prisoner's  counsel  of  the  Coart 
to  charge  the  jury,  it  was  not  error  in  the  presiding  Judge  to 
refuse  it 

The  verdict  of  the  jury  is  well  sustained  by  the  evidence. 

Judgment  affirmed. 
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JoHK  Do£,  tx,  dem,,  John  L.  Burkhaltsr,  plaintiff  in  error, 
TS.  Richard  Roe,  cas.  yecioTj  and  Waltok  Ector,  tenant 
in  possession,  defendant  in  error. 

[].]  An  order  of  Court  appointiog  A.  C.  C.  administrator  on  the  ostat«  of  J.  B.C.yOit 
his  giring  bond  and  Moarity  in  $1000,  with  a  snbMquent  oidier  granting  A. 
C.  C.  leave  to  b41  land  as  such  administrator,  is  admissible  to  prore  the  adalnis* 
tration. 

{2.1  A  sabseqaent  purchaser  of  land  baring  actual  notice  of  a  prior  unrecorded 
deed  for  the  same  land,  ia  not  protected  against  the  claim  of  the  grantee  in  such 
prior  deed. 

Ejectmenty  from  Merriwether  county.  Tried  before  Judge 
Bull,  at  August  Term,  1857. 

This  was  an  action  of  ejectment  to  recover  lot  of  land  No. 
255,  in  the  3d  section  and  10th  district  of  originally  Troup, 
now  Merriwether  county. 

On  the  trial,  the  plaintiff  offered  in  evidence, 

IsL  A  grant  from  the  State  to  Martha  Bozier,  dated  31st 
January,  1828. 

2d.  A  deed  from  Martha  Rosier,  made  in  Warren  county, 
to  James  Carter,  of  said  lot,  dated  €th  March,  1830,  record- 
ed 25th  March,  1652. 

3.  A  deed  from  James  B.  Carter,  made  in  Warren  county, 
to  John  L.  Burkhalter,  dated  4th  March,  1837,  recorded  17th 
Feb.  1857. 

Plaintiff  then  closed. 

Defendant  introduced  and  read  in  evidence, 
1st.  A  deed  by  Anderson  G.  Carter,  as  administrator  of 
James  B.  Carter,  for  said  lot,  to  David  C.  Gresham,  dated  Sth 
October,  1852,  recorded  3d.  November,  1852. 

2.  An  exemplification  from  the  Court  of  Ordinary  of  Ma- 
con county,  ordering  letters  of  administration  on  the  estate  of 
James  B.  Carter,  deceased,  to  be  granted  to  Anderson  C.  Car- 
ter, upon  his  giving  bond  and  security  in  the  sum  of  one 
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ihoasand  dollan;  and  a  farther  order  of  said  Court  granting^ 
leave  to  said  administrator  to  sell  the  real  estate  of  deceased, 
consisting  of  lots  of  land  No.  355^  in  the  10th  district  of  Mer- 
liwether  county,  No&  8  and  2  in  Appling  county. 

Plaintiff  objected  to  the  introduction  of  this  exemplification 
on  the  ground  that  the  order  appointing  the  administrator 
was  not  absolute,  and  that  administration  cotfld  not  be  proved 
in  this  way.    The  Court  overruled  the  objection. 

3.  Defendant  next  offered  a  deed  (quit  claim)  from  David 
C.  Gresham,  to  Walton  Ector,  dated  22d  June,  1853,  record- 
ed 14th  January,  1854. 

4.  Then  a  deed  from  A.  C.  Carter  and  M.  L.  Carter,  to  Da- 
vid C.  Gresham  of  said  lot,  dated  30th  Dec,  1851,  recorded 
25th  March,  1852,  and  closed. 

The  Court  charged  the  jury,  amongst  other  things  that  in 
ejectment  it  was  incumbent  on  the  plaintiff  to  show  a  legal 
title  in  himself,  for  he  can  recover  only  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  adversary's.  That 
a  subsequent  deed  recorded  within  twelve  months  after  it 
was  made,  took  precedence  of  a  prior  deed  not  recorded  with- 
in the  time.  That  a  deed  from  the  administrator  made  ac- 
cording to  law,  was  the  same  as  a  deed  made  by  the  intestate 
in  his  lifetime.  That  the  only  notice  prescribed  by  the  stat- 
ute, was  registry.  That  a  subsequent  purchaser  with  actual 
notice  of  a  prior  bofiafide  title  would  not  be  protected  against 
the  prior  unrecorded  deed ;  but  this  actual  notice  should  be 
proven  afiirmatively. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial  on  the  following  grounds : 

1st  That  the  Court  erred  in  admitting  in  evidence  the  ex- 
emplification of  the  records  from  the  Court  of  Ordinary  of 
Macon  county,  to  prove  that  Anderson  C.  Carter  was  the  ad- 
ministrator of  James  B.  Carter,  deceased,  and  in  holding  that 
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the  order  appearing  in  said  record  is  absolute  and  uncondi* 
tionaL 

Sd.  That  the  Court  erred  in  charging  the  jury  that  the  reg- 
istry of  deeds  was  the  only  mode  pointed  out  by  the  statute, 
of  giving  notice  of  title ;  but  that  a  subsequent  purchaser  with 
actual  notice  was  not  protected,  though  the  former  deed  had 
not  been  recorded. 

3.  Because  the  verdict  of  the  jury  is  contrary  to  law  and 
the  evidenca 

The  motion  for  new  trial  was  refused,  and  plaintiff  ex- 
cepted. 

Hasais  &  BioHAM,  for  plaintiff  in  error. 
Ramsxt  &  Enro,  contrcu 

By  the  Cowt. — ^McDoitaxd,  J.  delivering  the  opinion. 

The  first  error  assigned  in  this  case,  and  which  is  incor- 
porated in  the  motion  for  a  new  trial,  is  the  admission  by  the 
Court  as  evidence  in  the  cause,  the  exemplification  from  the 
Court  of  Ordinary  of  Macon  county,  of  the  appointment  of 
Anderson  C.  Carter,  administrator  of  James  B.  Carter,  dec'd. 

[1.3  The  exemplification  shows  that  he  was  appointed  on 
his  giving  bond  and  security  in  the  sum  of  one  thousand  dol- 
larsL  The  Court  granting  the  order  was  held  on  the  I8th  of 
November,  1851.  At  the  June  Term  thereafter  of  the  same 
Court,  the  same  exemplification  shows  that  leave  was  granted 
to  the  said  Anderson  C.  Carter  as  administrator  of  James  B. 
Carter,  to  sell  three  several  tracts  of  land  of  the  deceased,  and 
among  them  was  the  tract  of  land  in  controversy.  The 
Court  granting  the  administration  ordered  the  land  to  be  sold, 
and  the  legal  presumption  is  that  Anderson  C.  Carter  had 
complied  with  the  terms  of  the  order,  and  was  duly  qualified 
as  administrator,  and  the  presiding  Judge,  therefore,  commit- 
ted no  error  in  admitting  the  evidence. 

\%I\  There  is  no  error  in  the  charge  of  the  Court  as  pre- 
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seated  in  this  record.  The  statute  requires  deeds  to  be  re- 
corded within  a  limited  time,  and  if  they  be  recorded  within 
this  time^  and  the  party  taking  the  conveyance  having  been 
guilty  of  no  fraud,  it  is  notice,  and  sufficient  notice,  to  the 
world  of  his  title,  and  the  statute  makes  it  so.  The  object  of 
the  statute  is  to  protect  the  community  against  frauds  which 
might  be  perpetrated  or  attempted  by  the  giantor  by  a  subse- 
quent sale  of  the  same  land,  by  affording  the  means  of  notice. 
If  however,  the  deed  should  not  be  recorded,  but  a  person 
purchasing  subsequently,  have  actual  notice  of  the  previous 
sale,  he  cannot  be  permitted  to  avail  himself  of  a  mere  omis- 
sion, on  the  part  of  the  prior  grantee  to  record  his  deed,  to 
commit  a  wrong  on  him,  when  he  has  all  the  knowledge  ne- 
cessary to  his  protection  quite  as  fully  as  il  the  first  deed  had 
been  recorded. 

There  is  no  ground  to  entertain  the  motion,  that  the  jurj 
found  contrary  to  evidence. 


Judgment  affirmed. 


WiLET  H.  Sims,  Ordinary,  for  the  use  of,  &c.,  plaintiff  in 
error,  vs.  Nathan  Rsnwick  and  Samuel  B.  Cobb,  defnd« 
ants  in  error, 

[1.]  A  non-resident  ^ardian  msy  sue  in  the  Court*  of  thii  State. 

[S.]  If  a  ward  attain  the  a^gp  of  21,  daring  the  pendencj  of  the  suit^  be  may  be  tab- 
stitntod  as  party  plaintiff  in  lieu  of  his  guardian,  and  if  he  amend  his  declaniiea 
without  leave  of  the  Court,  or  an  order  of  Court,  it  is  no  ground  to  diBmiss  the  ae* 
tion,  if  he  be  prepared  to  make  proof  of  his  m^joritj  when  objeetion  is  made.  Ae 
Court  ought  to  direct  the  order  to  be  made,  now  for  then. 

Demurrer,  from  Troup  county.    Decided  by  Judge  BvuLy 
November  Term,  1857. 
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Aa  action  was  brought  in  the  Court  below,  by  the  plain- 
tiffin  error,  as  the  Ordinary  for  the  ceunty  of  Troup,  for  the 
use  of  Green  Tatfoot,  of  Tallapoosa  county,  State  of  Alabama, 
non-resident  guardian  of  Moses  Barnes,  a  minor,  upon  a 
bond  entered  into  by  the  defendants  in  error,  as  securities. 
In  March,  1845,  Reddick  Barnes,  as  principal,  and  Nathan 
Renwick  and  Samuel  B.  Cobb,  as  securities,  delivered  to  the 
Court  of  Ordinary  a  bond  for  04,500,  conditioned  for  the 
due  performance  of  his  duties  as  guardian,  by  the  said  Red- 
dick Barnes,  who  had  been  appointed  guardian  of  the  or* 
phans  of  William  Barnes,  deceased.  It  was  averred  in  the 
declaration  that  Reddick  Barnes  had  not  duly  performed  his 
duties  as  guardian,  for  that  he  had  taken  into  his  possessiou 
large  sums  of  money  and  oth^r  property,  and  had  never  ac- 
counted for  the  same  with  the  said  Court  of  Ordinary,  or 
Green  Talbot,  the  said  guardian,  nor  paid  over  any  of  the 
said  property,  but  appropriated  the  same  to  his  own  use,  and 
that  said  Reddick  Barnes  was  beyond  the  jurisdiction  of  the 
Court,  and  refused  to  pay  over  the  amount.  This  action  was 
therefore  brought  to  recover  from  the  securities  the  amount 
of  the  said  bond. 

The  plaintifi^  upon  motion,  obtained  leave  to  amend  the 
declaration,  and  amended  the  same  accordingly,  by  striking 
out  the  words,  ''for  the  use  of  Green  Talbot,  of  Tallapeosa 
county,  State  of  Alabama,  non-resident  guardian  of  Moses 
Barnes,  minor,''  &c,  and  inserting  in  lieu  thereof  for  the  use 
of  Moses  Barnes,  now  of  age. 

The  defendant  demurred  to  the  plaintiff's  original  declar- 
ation on  the  ground  that  a  guardian  appointed  by  the  State 
ef  Alabama  could  not  maintain  the  action. 

The  defendants  also  demurred  to  the  plaintiff 's  amended 
declaration  on  the  grounds, 

1st  That  the  declaration  being  originally  filed  by  a  party 
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having  no  right  to  sue  in  the  case,  the  declaration  was  not 
amendable  at  alL 

Sd  That  no  amendment  could  be  made  substituting  the 
ward  as  usee  in  place  of  his  non-resident  guardian,  although 
Ae  said  ward  had  become  of  age  pending  the  action. 

3d.  That  said  amendment  certainly  could  not  be  made 
without  an  order  of  Court  granting  leave  in  express  terms,  to 
make  the  same. 

Upon  hearing  the  demurrer  the  Court  sustained  the  same 
and  dismissed  the  case,  and  to  this  decision  of  the  Court,  the 
plaintiffs  excepted. 

Morgan  and  Blecklet  appeared  for  the  plaintiff  in  error. 

FXRREI.L,  contra. 

By  the  Court — ^McDonai.d,  J.  delivering  the  opinion. 

[1.]  The  action  was  instituted  by  the  plaintiff  in  error  in 
the  Court  below,  as  Ordinary  of  Troup  county,  for  the  use  of 
the  non-resident  guardian  of  Moses  Barnes,  a  minor.  The 
guardian  held  his  appointment  of  guardian  under  the  author- 
ities of  Alabama.  The  declaration  was  demurred  to  on  the 
ground  that  he  had  no  right  to  sue  in  this  State.  The  suit 
was  in  the  name  of  a  plaintiff  having  the  legal  title,  a  resi- 
dent of  Georgia,  and  deriving  his  appointment  from  the  laws 
of  Georgia.  The  cesjtui  que  use  was  a  citizen  resident  of  Al* 
abama.  But  treating  it  as  a  suit  by  the  non-resident  guardi- 
an,  it  is  sustainable  under  the  act  of  1837.  Cobb,  329.  Be- 
ing sustainable  the  declaration  was  amendable. 

[2.]  The  ward  having  attained  majority  pending  the  suit, 
Ike  declaration  was  amended  by  striking  out  the  name  of  the 
non-resident  guardian,  and  substituting  therefor  the  name  of 
die  ward,  now  of  full  age.    All  that  was  necessary,  however 
was  to  strike  out  the  part  of  the  declaration  in  which  ike 
name  of  the  non-resident  guardian  appeared,  and  the  profert 
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of  his  letters  of  guardianship  was  made,  and  the  declaration 
would  then  haye  stood  complete  and  perfect  for  the  use  of 
Barnes,  the  ward,  In  modem  practice  in  England,  where 
their  statutes  of  amendment  are  not  so  liberal  as  ours,  the 
Courts  have  allowed  the  names  of  plaintifl^,  as  well  as  of  de^ 
fendants,  to  be  struck  out  in  actions  sounding  in  contract. 
1  Chitty^s  Plecuiings  15,  note  x. 

It  was  objected  that  the  amendment  ought  not  to  have 
been  allowed^without  an  order  of  Court  Regularly  every 
step  taken,  in  a  cause,  all  amendments,  made  in  term  time 
ought  to  be  evidenced  by  an  entry  on  the  minutes  of  the 
Court  But  a  cause  ought  not  to  be  dismissed  when  such 
order  may  be  made,  now  for  then.  It  is  not  so  important 
when  the  whole^amendment  is  made  by  striking  out  Un- 
der our  law,  a  party  may  amend  as  a  matter  of  right,  when- 
ever the  pleadings  are^amendable,  and  for  the  Court  to  refuse 
it,  is  error.  In  this  case  the  party  who  had  been  the  ward, 
ought  to  have  proven  that  he  had  attained  majority,  and  on 
doing  that  the  case  ought  te  have  been  sustained,  and  the 
Court  below  ought  to  have  given  that  direction  to  the  cause. 

Judgment  reversed. 


HuTCHiKGs  &  Co.,  plaintifTs  in  error,  vs.  The  Western  ahd 
Atlantic  Railroad,  defendant  in  error. 

[I.]  A  {Mieeenger,  for  his  fare,  ha^  a  right  to  hare  hifl  baggage  carried  ,*  bj  whieh  is 
meant  the  ordinary  wearing  apparel  customarily  carried  by  travelers,  and  roeh  olh> 
cr  artieles  as  may  be  needed  for  his  comfort  or  amnsement. 

[2.]  Money,  except  for  the  payment  of  expenses,  and  merchandise  not  ineladed  m 
the  term  baggage. 

[3.]  Trarekrs  bound  to  pay  enstomary  and  reasonable  freight  for  the  tnuuportAtioB 
•f  money. 
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[4.J  A  person  traimporting  money  over  a  railroad,  upon  which  frcightisdexnandabie, 
cannot  defeat  the  right  to  exact  the  freight  and  recover  it,  by  a  fraudulent  conccal- 
nKsnt  of  it. 

£6.]  Whatever  is  carried  into  the  passenger  car  of  a  railroad  aa  hairgage.  is  so  far 
ooBflidcred  in  the  po^^itey-'^iou  of  the  conductor  or  agent  of  tho  road,  n&  to  anthoriio 
liim  to  cxcr«.M'setlic  right  of  retainer  for  dues  for  pas-age  or  freight  on  theartield 
itself. 

Case,  from  Fulton  county.    Decided  on  demurrer,  by  Judge 
Bull,  at  October  Term,  1857. 

-This  was  an  action  on  the  case  brought  by  Eusebius  Hutch* 
ings  and  John  C.  Hihon,  bankers  and  exchange  brokers,  un- 
der the  firm  of  Hutchings  &  Co.,  against  James  F.  Cooper, 
Superintendent  of  the  We^ern  and  Atlantic  Railroad. 
I  The  declaration  alleged  that  Hutchings,  one  of  said  firm^ 
about  the  10th  April,  1854,  took  passage  in  a  passenger  car 
on  said  road,  at  Dalton  for  Atlanta,  having  paid  the  usual 
price  for  a  passenger  ticket;  and  that  he  took  with  him  into 
the  car,  a  carpet  bag  containingabout  g87,000  in  gold,  silver, 
ore,  bullion,  bills,  notes  and  drafts,  and  which  he  kept  in  his 
possession  and  under  his  control,  at  or  near  his  seat;  that 
upon  his  arrival  in  Atlanta,  the  defendant  demanded  and 
claimed  freight,  to-wit :  about  forty  dollars  on  said  car- 
pet bag  containing  said  gold,  silver  and  bank  notes,  &.c.,;  and 
upon  the  refusal  of  Hutchings  to  pay  the  same,  defendant 
seized  and  took  possession  of  said  bag,  and  detained  the  same 
for  four  days,  and  delayed  and  hindered  him  from  proceed- 
ing on  his  journey  during  that  time;  and  after  the  expiration 
of  said  four  days,  and  upon  the  payment  by  plaintiff  of  ^17 
as  freight  upon  said  bag,  defendant  delivered  the  same  to 
said  Hutchings. 

Plaintiffs  claim  damages  on  account  of  said  seizure  and 
detention,  &c. 

Defendant  demurred  to  the  declaration,  and  after  argu- 
ment, the  Court  sustained  the  demurrer  as  to  all  the  causes 
of  action,  except  that  founded  upon  the  amount  alleged  to 
have  been  paid  by  plaintiffs  as  freight. 
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To  which  decision  counsel  for  plaintiffs  excepted. 

Hatgood  &  Whit aker,  for  plaintiffs  in  error. 

Oterbt  &  Bleckly,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

The  plaintiffs  sued  the  defendants  in  the   Court  below  for 
the  recorery  of  damages,  alleged  to  have  been  sustained  by 
them,  to  a  large  amount,  by  reason  of  the  seizure  and  deten- 
tion by  them,  as  the  agents  of  the  Western  and  Atlantic  Rail- 
road, of  a  large  amount  of  "gold  anisilver  coin,  ore,  bullion, 
4a,  bank  bills,  banker's  checks  and  drafts,  acceptances  atid 
other  assets  of  great  value,  to-wit :  in  all,  the  value  of  §87,- 
000,''  which  were  contained,  with  other  things,  in  a  glazed 
cloth  bag,  and  which   one  of  the   plaintiffs   had  in  his  own 
custody,  in  his  own  care,  at  his  seat  in  the  passenger  car, and 
which  were  not  placed  under  the  care  or  in   the  custody  of 
said  railroad,  or  the  condnctor  of  the  passenger  train,  or  any 
•ther  officer  or  agent  of  the  railroad.     On  the  arrival  of  the 
train  at  the  passenger  depot  in   Atlanta,  the  defendant  en- 
tered ike  carand  demanded  of  Eusebius  Hatchings,  one  of 
the  plaintiffs,  the  possession  of  the  baggage,  or  the  payment 
of  the  sum  of  forty  dollars  as  freight  on  the  gold,  according 
to  the  published  rates  of  freights  on  said  road,  and  they  re- 
fused to  allow  him  to  remove  the  same  from  the  car  without 
the  payment  of  the  said  forty  dollars.     The  said  plaintiff  re- 
fused to  pay,  protecting  against  the  right  of  the  defendants  to 
take  possession  of  the  said   bag,  and  against  their  right  to 
make  any  charge  for  freight   thereon  ;  nevertheless,  the  de- 
fendants refused  to  allow  the  plaintiff  to  remove  from  the  car 
with  the  said  bagcage,  and  by  violence,  and  with  force  and 
arms,  took  and  retained  possession   thereof  for  the  space  of 
four  days,  &c.,  &c. 
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It  is  alleged  further^  thauhe  defendants  extorted  sereoteea 
dollars  from  the  plaintiff,  before  they  would  restore  the  bags 
and  their  contents,  which  he  paid  under  protest 

The  defendants  demurred  to  the  declaration,  and  the  Coart 
sustained  the  demurrer,  except  as  to  the  plaintijB&'  right  to  re- 
cover the  seventeen  dollars,  to  which  judgment  of  the  Court 
below  the  plaintifl^  except 

•  [1.]  The  plaintiff  had  paid,  at  Dalton,  when  he  entered  the 
car,  the  usual  price  of  a  passenger  ticket  to  Atlanta.  For 
this  ticket  he  had  a  right  to  have  his  baggage  conveyed  Bj 
baggage,  is  meant  the  ordinary  wearing  apparel  customarily 
carried  by  travelers ;  and,  according  to  the  decision  of  this 
Court,  other  articles  for  the  comfort  and  amusement  of  the 
passenger.    Dibbk  vs.  Brown  et  aL  12  Go.  217. 

[2.]  Merchandise  and  money,  except  money  for  the  pay- 
ment of  expenses,  are  not  embraced  under  the  term  baggage, 
4*0.     Hawkins  vs.  Hopkins,  6  HilPs  N.  V.  Rep.  589. 

[3.]  The  declaration  shows  that  this  road  had  published 
rates  for  the  transportation  of  gold,  and  that  the  sum  demand- 
ed for  freights  was  upon  those  rates.  It  is  unnecessary  to 
determine  whether  the  plaintiffs  were  bound  to  pay  accord- 
ing to  the  published  rates.  It  is  certain  that  they  were  bound 
to  pay  what  is  customary  and  reasonable  in  such  cases. 

It  is  true,  that  under  the  circumstances  of  this  case,  lbs 
plaincifiGs  may  not  have  been  entitled  to  recover  from  the  d»> 
fendants  if  they  had  lost  the  money.  But  not  because  the 
State  was  not  liable  to  pay  for  losses  sustained  by  travelers 
on  the  road,  but  because  the  owners  were  guilty  of  a  fraud, 
by  concealing  the  fact  that  their  bags  contained  a  large  sum 
of  money.  Gibson  vs.  Peyton  etal„  4  Burr,  2300;  Baisam 
vs.  Denovahy  6  Eng.  Com.  Rep.  333. 

The  declaration,  in  this  case,  furnishes  strong  evidence  of 
a  fraudulent  concealment  of  the  contents  of  this  traveling 
bag.  It  avers  that  the  plaintiff.  Hutching,  '^  refused  to  be  catp 
echised,  or  to  answer  in  any  way,  as  to  the  contents' of  amid 
baggage." 
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[4.3  The  plaintiffs,  then,  were  not  entitled  to  carry  the 
money  as  baggage.  They  were  liable  for  freight  according 
to  published  rates,  as  the  declaration  shows.  The  demand, 
then,  made  by  the  defendants  of  the  plaintiff,  Hutchings, 
was  a  just  and  legal  demand.  Could  he  defeat  it  by  averring 
that  his  successful  fraudulent  concealment  had  enabled  him 
to  reach  his  point  of  destination  without  discovery  ?  We  ap-. 
prehend  not 

[5.]  There  was  a  doubt  on  my  mind,  growing  out  of  the 
averment  in  the  declaration,  that  the  baggage  remained  in 
the  possession,  care  and  custody  of  the  passenger,  and  was  ne- 
ver delivered  over  to  the  custody  of  the  conductor  or  other  agent 
of  the  road,  so  as  to  admit  of  hijs  retaining  the  property  for  ar- 
rearages of  passage  or  freight.  But,  on  reflection,  it  seems 
to  me  necessary  and  right  to  hold,  that  whatever  is  carried 
into  the  passenger  car  of  a  railroad  as  baggage,  should  be  so 
far  considered  in  the  possession  of  the  conductor,  or  agent 
of  the  road,  as  to  authorize  him  to  exercise  the  right  of  re- 
tainer for  dues  for  passage  or  freight  on  the  article  itself. 

Judgment  affirmed. 


NjctnxsiEL  F.  WALrER,  ex'or,  &c.,  plaintiff  in  error,  vs.Jamb» 

9.  Walkeh,  et  al.,  defendants  in  error. 


X  eaae  pending  in  Court,  and  refemd  to  arbitrators,  by  agreement  of  the  paitiM» 
ecMni  ttader  ik»  xkxih  seetion  of  the  Jndiciary  Act  of  1790,  and  not  under  the 
Arbitration  Act  of  1856 ;  and  in  such  a  case,  it  ia  error  in  the  Court  to  dinet  the 
award  to  be  entered  by  the  Clerk  upon  the  minutes  of  the  Cour^  wilhovt  tnt 
hfluingand  determining  the  validity  of  the  exceptions  filed  to  the  award. 

The  Act  of  1866  applies  only  to  cases  originating  out  of  Conr£ 

VOL.  XXV. ^5 
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Award,  from  Upson  county.  Decided  by  Judge  CABuness, 
May  Term,  1857- 

A  suit  in  equity  was  pending  in  the  Court  below,  and  by 
consent  of  the  parties,  the  matters  in  dispute  were  referred 
to  arbitration,  and  arbitrators  appointed.  These  arbitrators 
made  their  award,  to  which  exceptions  were  filed  by  the  de- 
fendant in  the  suit 

A  motion  was  then  made  on  the  part  of  the  plaintiff,  to 
have  the  submission  and  award  entered  on  the  minutes  of 
the  Court,  but  without  demurring  to,  or  joining  issue  on^  the 
exceptions  of  the  defendant  to  the  award. 

Defendant's  counsel  resisted  this  motion,  on  the  ground 
that  they  had  the  right  to  be  heard  fully,  touching  all  mat- 
ters of  law  or  fact  arising  under  the  exceptions,  and  that  all 
diose  matters  should  be  passed  upon  by  the  Court,  or  by  the 
Court  and  jury,  before  the  award  should  be  entered  on  the 
minutes,  as  the  entry  of  the  award  on  the  minutes  would 
make  the  same  the  judgment  of  the  Court  That  the  defend- 
ant would  be  greatly  narrowed  down  in  his  means  of  defease 
Skgainst  the  award,  and  of  his  rights  of  attack  upon  the  awaid,. 
under  the  stringent  provisions  of  the  late  Act  on  the  subjeet 
of  arbitrations. 

After  argument,  the  Court  declined  to  give  aay  opinion  aa 
to  the  validity  of  the  award,  but  granted  the  motion  to  enter 
the  submission  and  award  on  the  minutes  of  the  Court,  and 
made  an  order  accordingly. 

To  this  decision  of  the  Court  defendant's  counsel  eifi^* 
edy  and  filed  his  bill  of  exceptions,  assigning  the  same  as 
enor. 

Gibson  ;  Cobb  ;  Gbbsn  ;  and  Pxbflxs,  for  pHuntiff  ia  enw* 

Stubbs  &  Hill,  contra. 

By  the  Court — ^Lumpkin,  Jw  delivering  the  opinion. 
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This  case  was  pending  in  the  Superior  Court  of  Upson 
couBty }  and  by  agreement  of  tiie  parties,  was  referred  to  ar- 
bitration. The  award,  or  what  purported  to  be  such,  was 
letumed  into  Court,  and  a  motion  was  made  to  cause  the 
same  to  be  entered  by  the  Clerk,  on  the  minutes  of  the  Court 
Yarions  exceptions  were  filed  to  the  award,  to  which  the 
plaintiff  neither  demurred  nor  took  issue,  but  insisted  on  his 
motion.  The  Court  declined  to  express  any  opinion  as  to 
the  yalidity  of  the  objections,  but  granted  the  order  directing 
die  award  to  be  entered  by  the  Clerk  upon  the  minutes.  To 
which  ruling  the  defendant  excepted,  and  now  assigns  the 
same  as  error  in  the  Court 

It  is  quite  apparent,  that  the  argument  before  this  Court 
has  taken  quite  a  difbrent  direction  from  what  it  did  in  the 
CSourt  below.  For  whatever  disclaimers  may  be  made  now, 
the  question  was  treated  by  counsel  on  both  sides,  as  well  as 
the  Court,  as  falling  within  the  Act  of  1856.  Otherwise,  the 
motion  by  Mr.  Hill  would  hare  been  to  receive  the  award, 
smd  make  it  the  judgment  of  the  Court;  and  not  to  enter 
the  award  preliminarily  upon  the  minutes,  as  directed  by  the 
Ad  of  1856,  in  order  to  give  the  Court  jurisdiction  of  the 
€aa&  Counsel  for  the  defendant  resisted  the  motion  for  the 
same  reason,  apprehending  that  if  the  application  was  grant- 
ed,  and  the  award  entered  upon  the  minutes,  they  would  be 
shot  in  by  the  Act  of  1856,  to  but  a  solitary  objection,  and 
that  was  fiaud  and  corruption  in  the  arbitrators.  And  the 
Judge,  thus  misled,  took  the  same  view  of  it,  as  the  bill  of  ex- 
ceptions abundantly  shows. 

It  turns  out,  however,  that  this  proceeding  was  not  under  the 
Act  of  1856,  but  under  the  XXXth  §  of  the  Judiciary  Act  of 
1799,  authorizing  the  submission  to  arbitrators,  by  agreement 
0f  parties,  of  a  case  already  in  Court  Cobb,  487.  And 
eounsel,now,  upon  sober-second  thought,  all  concur  in  this 
qpioion«  And  if  this  be  so,  the  Court  erred  in  directing  the 
award  to  be  entered  upon  the  minutes  of  the  Court,  before 
hearing  and  determining  the  validity  of  the  exceptions  filed 
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to  the  award.  And  the  motion  should  have  been,  to  make 
the  award  the  judgment  of  the  Court,  when  all  the  exceptions 
should  have  been  considered  and  decided  before  any  other 
action  was  had.  If  the  objections  or  any  of  them  had  been 
sustained,  then  the  award  would  be  set  aside ;  otherwise,  it 
would  have  been  made  the  judgment  of  the  Court  And  un- 
der the  Judiciary  Act  of  1799,  it  is  only  in  this  way — the 
judgment  reciting  the  award,  and  thus  making  it  a  part  of 
the  judgment — that  it  can  get  upon  the  minutes.  In  other 
words^  it  goes  upon  the  minutes  as  a  judgment,  and  net  mere- 
ly as  an  original  award.  It  is  only  under  the  Act  of  1856, 
which  applies  exclusively  to  cases  originating  out  of  Cotrr^ 
and  not  to  cases  pending  in  Court  and  referred  to  arbitnitois 
by  the  order  of  the  Court,  or  upen  the  agreement  of  parties, 
that  an  award,  as  such,  can  be  put  upon  the  minutes.  And 
as  it  ia  a  new  ca^e  brought  into  Court,  this  provision  was 
made  to  give  the  Court  jurisdiction. 

If  an  arbitration  is  had  in  terms  of  this  Act,  the  party  in 
wnose  favor  it  is  rendered,  is  entitled  to  bring  it  into  Conr^ 
put  it  upon  the  minutes,  and  have  it  enforced  as  a  judgment^ 
instead  of  being  compelled  to  sue  upon  the  award,  as  hereto- 
fore. To  entitle  a  party  to  the  right,  however,  the  terms  of 
the  Act  must  be  pursued..  With  some  amendtnents,  this 
maybe  a  good  law.  Restricting  the  grounds  of  exception, 
alone  to  fraud  and  corruption  in  the  arbitrators,  it  will  soon 
become  obsolete,  for  nobody  will  risk  their  rights  under  it 

JudgfHent  reversed. 
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E1.1ZABETH  Woods,  plaintiff  in  error,  vs.  Gustavus  T.  Symmes, 

and  others,  defendants  in  error. 

To  entide  seenrities,  upon  a  bail  bond  in  trover,  to  the  writ  of  ne  rteat  against  the 
adminifltratrLX  of  their  principal,  it  Ls  sot  aufficiont  to  allege,  merely,  that  she  is 
JBflolTent,  and  that  complainants  are  informed,  and  beliere,  that  the  negroes  in 
dispute  will  be  removed  bejond  the  limits  of  the  State,  and  leave  tbem  bound  for 
their  produetion,  in  the  event  of  a  recovery. 

In  Equity.  Decision  on  demurrer,  by  Judge  Ricb,  at 
chambers,  November  24,  1857. 

This  was  a  bill  filed  by  Gustavus  T.  Symmes,  Robert  H. 
Moore  and  James  L.  Howell,  against  Elizabeth  Woods,  ad- 
ministratrix of  William  Woods,  deceased. 

The  bill  states  that  an  action  of  bail  trover  was  instituted 
against  the  said  William  Woods,  in  his  lifetime,  for  the  re- 
covery of  certain  negroes ;  and  that  complainants,  with  one 
other  person,  who  has  since  removed  from  the  State,  became 
his  sureties  on  a  bond  in  a  penalty  of  three  thousand  dollars, 
conditioned  that  he  should  produce  said  negroes,  to  answer 
such  judgment  and  execution  as  might  be  rendered  against 
him  in  said  action  of  trover,  &c. 

The  bill  further  states,  that  since  the  execution  of  said 
bond,  their  principal  has  departed  this  life  intestate,  and  ad- 
ministration on  his  estate  has  been  granted  to  his  widow,  the 
said  Elizabeth,  who  has  become  insolvent ;  and  that  com- 
plainants are  informed,  and  believe,  that  said  negroes  will  be 
removed  beyond  the  limits  of  the  State,  thus  leaving  com- 
plainants bound  for  their  production,  in  the  event  of  their 
recovery,  or  to  pay  the  penalty  of  said  bond. 

The  bill  prays,  that  complainants  be  protected  and  saved 
harmless  from  their  liability  in  the  premises,  by  compelling 
said  Elizabeth  to  give  bond,  with  good  security,  for  the  pro- 
duction of  said  negroes,  or  else  to  deliver  the  same  to  the 
Sheriff  of  said  county,  to  be  produced  to  answer  such  judg- 
ment as  may  be  rendered  in  said  action  of  trover. 
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To  this  bill  defendant  demurred.  The  presiding  Judge 
overruled  the  demurrer,  and  ordered  defendant  to  answer 
the  bill^  to  which  decision  she  excepted. 

Wm.  Martin,  for  plaintiff  in  error. 

Irwin  &  Lester,  contrcu 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

One  Andrew  Howell  commenced  an  action  of  trover 
against  Wm.  Woods,  the  intestate  of  Elizabeth  Woods,  to  re- 
cover some  negroes;  and  sued  out  bail  process,  under  the 
statute.  The  complainants  in  the  bill  became  securities  for 
the  defendant,  in  a  bond  of  jS3,000,  for  the  forthcoming  of 
the  negroes,  to  answer  to  the  recovery,  should  any  be  had. 
Wm.  Woods,  the  defendant,  died ;  and  Elizabeth  Woods  ad- 
ministered upon  his  estate,  and  was  made  a  party  to  the  suit^ 
which  is  still  pending.  This  bill  is  filed  by  the  securities, 
suggesting  the  foregoing  facts;  and  that  Elizabeth  Woods  is 
insolvent,  as  they  are  informed  and  believe ;  and  praying  that 
the  writ  of  ne  exeat  may  issue,and  that  said  Elizabeth  Woods 
may  be  compelled  to  secure  the  payment  of  the  sum  of  mo- 
ney for  which  they  are  bound,  or  to  deliver  said  negroes  at 
the  time  and  place  mentioned  in  the  original  bond.  And 
the  only  allegation  upon  which  the  writ  of  ne  exeat  is  prayed, 
is,  that  the  complainants  ^  are  informed,  and  believe,  that 
the  negroes  in  contoversy  will  be  removed  beyond  the  ju- 
risdictional limits  of  the  State,  leaving  the  complainants  liable 
upon  their  said  bond."  The  jurat  is  in  the  ordinary  form 
of  affidavits  to  bills  in  equity. 

This  proceeding  is  under  the  Act  of  1813,  (Cobh^  585,^ 
which  extends  the  remedy  by  ne  exeat  to  a  class  of  cases  to 
which^it  did  not  apply  at  common  law^  viz :  to  demands  not 
due  in  certain  cases;  and  in  favor  of  co-obligors  who  are  bound 
for  the  payment  of  money,  or  the  delivery  of  property  at  a  future 
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time.  The  preamble  to  the  Act  recites,  that  no  provision  is 
made  for  co-obligors  when  a  part  of  them  remove,  or  are 
about  removing  without  the  jurisdictional  limits  of  the  Stat^ 
without  making  satisfaction  for  the  liability  to  be  incurred, 
&a  And  again,  in  the  second  section  it  declares,  that  secu- 
rities shall  have  the  benefit  oFthis  remedy,  when  the  princi- 
pal or  either  of  the  securities  are  about  removing  without  the 
limits  of  the  State,  &c. 

It  is  doubtful,  under  this  statute,  whether  the  party  is  en- 
titled to  this  remedy  upon  an  allegation  merely,  however 
strongly  made,  tluit  the  property  will  be  removed,  but  with- 
out averring  that  the  person  designs  removing. 

But  waiving  this,  and  assuming  that  the  Act  is  in  the  al- 
ternative, and  that  ''and"  should  be  read  ^or*'  in  the  second 
section,  that  the  co-obligor  is  about  to  remove  without  the  lim- 
its of  the  State,  or  is  carrying  off  his  property,  still  the  alle* 
gation  in  the  bill  is  defective.  It  states  no  fact ;  it  simply  af- 
firms that  the  complainants  are  informed  and  believe  that 
the  property  in  dispute  will  be  removed  out  of  the  State, 
so  as  not  to  be  forthcoming  to  answer  the  judgment  whick 
may  be  recovered.  Looking  upon  this  Act  as  in  the  nature 
of  equitable  bail,  perhaps  the  allegation  might  be  tantamount 
to  a  positive  averment,  that  the  complainants  are  apprehen- 
sive of  being  made  chargeable  with  the  whole  amount  of 
their  liability,  or  some  part  thereof,  unless  the  writ  of  ne  exe- 
at do  issue.  The  statement  in  this  bill  is  hardly  so  broad 
as  this.  They  state  nothing  of  their  own  knowledge.  Who 
gave  them  the  information  upon  which  their  ^belief  is 
founded,  the  bill  does  not  disclose.  No  affidavit  of  the 
informant  accompanies  the  bill  This  bill  may  be  amended,^ 
or  a  new  one  filed,  with  allegations  sufficiently  certain  and 
issuable  to  be  maintained.  As  it  stands,  it  needs  strength- 
ening; especially  as  the  Act  of  18 IS  itself  declares,  that  in 
all  cases  originating  under  it,  the  party  complainant  shall 
pursue  the  legal  forms  and  course  of  law  heretofore  practi- 
ced in  this  State.    It  will  hardly  be  contended,  that  the  alle- 
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gation  in  this  bill  would  be  good  at  common  law,  and  we 
hold  it  not  good  in  this  case,  the  liability  being  but  contin- 
gent at  most;  and  notwithstanding  the  alleged  insolyency  of 
Mrs.  Elizabeth  Woods,  the  administratrix,  she  must  be  pre- 
sumed to  have  given  sufficient  security  for  the  faithful  ad- 
ministration of  her  husband's  estate.  At  any  rate,  if  the  se- 
curity already  given  be  inadequate,  it  can  be  made  good,  or 
she  removed  from  her  trust,  and  the  property  taken  out  of 
her  custody. 

Judgment  reversed. 


Gilbert  E.  D.  Falls,  plaintiff  in  error,  vs.  John  M.  Grif- 

piTH,  adm'r,  defendant  in  error. 

It  is  not  neeeuary  to  the  validity  of  a  claim  of  land  at  ezecutors  or  admlAistrators 
Bale,  that  bond  and  security  should  be  given. 

Claim,  from  Fannin  county.  Decided  by  Judge  Eice,  No- 
vember Term,  1857. 

This  was  a  claim  for  a  lot  of  land.  When  the  case  came 
on,  the  administrator  moved  to  dismiss  the  claim  on  the 
ground  that  no  bond  and  security  had  been  given.  The 
Court  held  that  it  was  incumbent  on  the  claimant  to  file  a 
bond  as  well  as  affidavit,  which  it  was  admitted  had  been 
filed.  Claimant's  counsel  then  offered  to  prove  Uiat  he, 
claimant,  was  under  the  age  of  21  years,  but  had  since  attain- 
ed that  age,  and  moved  the  Court  to  permit  the  claimant 
then  to  file  such  bond  as  the  Court  held  to  be  necessary. 
The  Court  overruled  the  motion  holding  that  if  an  insuffi- 
cie&t  boBd  had  been  filed  it  might  have  been  amended,  but 
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no  bond  having  been  filed  the  Court  had  no  discretion  in  the 
maUer,  and  to  this  decision  claimant  excepted. 

Mabtin,  for  plaintifi*  in  error. 

Chastatn  &  Undebwood^  contra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

As  we  reverse  the  judgment  of  the  Court  below,  on  the 
ground  that  said  Court  erred  in  deciding  that  a  claimant  of 
land  advertised  for  sale  at  administrator's  sale,  must  give 
bond  and  security  as  in  cases  of  claims  of  property  levied  on 
by  attachment  or  execution,  it  will  be  unnecessary  to  con- 
aider  the  other  ground  of  error  assigned  in  the  bill  of  excep- 
tions. 

The  right  to  claim  land  advertised  for  sale  at  executors  or 
administrator's  sale  is  the  creature  of  a  statute.  The  statute 
anthorizing  it,  requires  the  claimant,  by  himself,  his  agent, 
or  attorney,  to  file  with  the  Ordinary,  such  claim  on  oath ; 
and  to  serve  a  copy  on  the  executor  or  administrator,  previ- 
ous to  the  day  of  sale.  This  is  all  that  the  statute  requires  of 
the  claimant.  It  is  made  the  duty  of  the  clerk  (now  the  Or- 
dinary) to  transmit  the  claim  to  the  next  Superior  Court  of 
the  county  where  the  land  lies.  No  bond  is  required,  and 
we  have  no  power  to  annex  to  a  claim  of  this  sort,  a  condi- 
tion that  a  band  must  be  given,  merely  because  the  Legisla- 
ture has  made  the  giving  a  bond  and  security,  a  condition  to 
a  claim  of  another  description. 

The  statute  requires  that  the  right  of  property  in  such  cases 
shall  be  tried  upon  an  issue  made  up,  in  the  same  manner 
and  under  the  like  regulations,  restrictions  and  penalties  as 
are  laid  dowa,  in  the  Judiciary  Act,  for  the  trial  of  the  right 
of  property  levied  on  under  executions.  This  clause  of  the 
act  has  reference  to  the  trial  of  an  issue  made  up  on  a  claim 
already  regularly  filed  under  the  statute.  It  may  be  tried  as 
prescribed,  without  a  bond,  and  it  is  not  to  be  inferred,  neces- 
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sarily,  that  a  bond  must  have  been  given.  If  damages  are 
given  on  the  trial  against  the  claimant,  on  the  value  of  the 
property  claimed,  as  a  penalty  for  making  an  unfounded 
claim,  the  only  difficulty  is,  that  the  executor  or  adminis- 
trator has  no  security  for  their  payment,  except  the  respon- 
sibility of  the  claimant 

Judgment  reversed. 


Nathan  F.  Camp,  plaintiff  in  error,  vs.  Bancroft,  Betts 

&  Marshall,  defendants  in  error. 

In  Equity,  from  Butts  county.  Decided  by  Judge  Cabi- 
HEss,  at  July  adjourned  Term,  1857. 

Nathan  F.  Camp  executed  a  mortgage  of  two  slaves  to  Ban- 
croft, Betts  &  Marshall,  merchants  of  the  city  of  Charleston, 
South  Carolina,  to  secure  two  promissory  notes  given  by  said 
Nathan  F.  and  his  brother,  James  B.  Camp.  The  mortgage 
bears  date  7th  January,  1656.  The  notes  are  of  the  same 
date,  and  one  for  #535  56,  due  ten  months  after  date ;  the 
other  for  #1383  39,  and  due  1st  May,  1857. 

Before  these  notes  became  due,  Bancroft,  Betts  &  MarshaU, 
apprehending  that  the  negroes  mortgaged  would  be  removed 
from  the  State  and  their  debts  lost,  filed  their  bill  of  quia  /t- 
met  against  Nathan  F.  Camp,  the  mortgagor,  and  prayed  that 
he  might  be  required  to  give  security  for  the  production  and 
forthcoming  of  said  slaves  to  answer  complainants'  demandsL 
The  bill  was  sanctioned  by  the  Chancellor,  and  Camp  order- 
ed to  give  the  security  prayed  for.  This  bill  was  filed  and 
sanctioned  1st  July,  1856. 

About  the  same  time,  Nathan  F.  Camp  filed  his  bill  against 
Bancroft,  Beits  &  Marshall,  alleging  the  foregoing  facts,  and 
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claiming  that  the  large  note,  for  |1383  39^  mentioned  in  said 
mortgage,  was  given  and  executed  by  himself  and  his  broth- 
er,  for  and  in  lieu  of  two  other  notes,  then  held  by  Bancroft, 
Betts  &  Marshall,  against  said  James  B.  Camp,  and  which 
notes  they  agr^  to  delivec  to  him,  Nathan  F.,  but  which 
they  have  failed  and  refused  to  do,  and  complainant  thereby 
prevented  from  collecting,  or  taking  any  steps  to  collect  said 
notes;  whereby  he  has  been  greatly  damaged,  and  prays  that 
said  defendants  be  enjoined  from  negotiating  said  note  against 
him  and  his  brother,  and  that  the  demand  of  said  Bancroft, 
Betts  &  Marshall  be  abated  or  reduced  an  amount  equal  to 
said  two  notes  which  they  represented  they  held  upon  said 
James  B.  Camp,  and  which  they  agreed  to  deliver  to  com- 
plainant as  aforesaid 

At  the  July  adjourned  Term  of  Butts  Superior  Court,  com* 
plainant  moved  to  amend  his  bill,  by  alleging  that  since  the 
filing  of  his  original  bill,  Bancroft,  Betts  &  Marshall  have  ta- 
ken steps  to  foreclose  their  mortgage  and  have  caused  dkJLfcu 
to  issue,  which  has  been  levied  upon  the  negroes  mortgaged ; 
that  defendants  reside  beyond  the  limits  and  jurisdiction  of 
this  State,  and  complainant  can  have  no  adequate  remedy 
against  them  except  by  obtaining  a  credit  here,  upon  their 
demands,  for  the  amount  of  damage  he  has  sustained  by 
their  actions  and  refusals  in  the  premises.  That  said  notes 
of  James  B.  Camp,  have  never  been  returned  or  delivered  to 
him,  and  from  all  the  circumstances  he  does  not  believe  said 
notes  ever  existed ;  and  prays  that  defendants  be  enjoined 
ftom  collecting  so  much  of  their  demand  as  is  equal  to  said 
notes,  to- wit :  jSl383  39;  and  from  cellecting  and  enforcing 
their  said  mortgage^ yb.  to  this  amount 

Counsel  for  defendants  objected  to  the  amendment  The 
Covaiy  after  argument,  sustained  the  objection  and  refused  to 
allow  the  amendment,  and  counsel  for  complainant  excepted. 

D.  J.  Bailev,  for  plaintiff  in  error. 
Jno.  J.  Floyd,  contra. 
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The  matter  of  the  proposed  amendment^  was  matter  of  ^sub- 
stance.'^  The  amendment  act  of  1854,  says,  That  ^plaintiffs 
Jtnd  defendants/'  ^^whether  at  law,  or  in  equity,  may  in  any 
stage  of  the  cause,  as  matter  of  right,  amend  their  pleadings 
in  all  respects,  whether  in  matter  of  form,  or  matter  of  sub- 
stance/' 

This  plaintiff,  then,  we  think,  had  the  right  to  add  the  pro- 
posed amendment,  to  his  bill. 

Judgment  reversed 


Nathaniel  F.  Walker,  plaintiff  in  error,  vs.  Ja^ies  S.  Wal- 

KEH,  adm'r,  &.C.,  defendant  in  error, 

[L]  Whera  there  \b  a  conflict  of  tcstimoDy  and  a  portion  boing  disregarded,  for  want 
of  credibility  in  the  witnees,  it  being  apparent  that  they  were  incapable  from  non- 
Age  to  understand  the  facts  about  which  they  testify,  and  the  balance  propondcr- 
alei  in  favor  of  tho  verdiot,  it  is  not  error  in  the  Conrt  to  roftise  to  grant  a  new  tri- 
al, on  tho  ground  that  the  Terdict  was  contrary  to  the  evidence. 

[2.]  The  failuxo  of  the  rcprcsentatiycs  of  an  estate  to  inventory  and  sell  a  portion  of 
the  property  found  in  possession  of  their  intestate,  at  his  death,  but  claimed  by  a 
third  penon,  ought  not  to  prejudice  the  title  of  the  estate;  provided  the  circum- 
■taaoef  wer»  mich  as  satiflfaAtorily  to  aocount  for  the  omiaaion. 

[3.]  If  one,  by  his  will,  undertakes  to  dispose  of  property  claimed  by  another,  and 
in  his  possession,  the  will  is  no  evidence  of  claim  until  its  publication  ;  no  knowl- 
edge of  its  contents  being  brought  home  to  the  opposite  party.  Neither  can  the 
inTentory  and  appraisement  of  such  property,  by  theexecutor,  be  given  in  evidence 
la  mpport  of  his  testator's  title;  suit  having  been  brought  within  five  years  from 
the  death  of  the  testator. 

{4.]  If  a  trustee  coUude  with  a  third  person,  to  defraud  his  cestui  qve  tru^t,  tho  stat- 
vie  of  limitations  does  not  begin  to  run  until  after  the  f^aud  is  discovered. 

Trover  and  new  trial,  from  Upson  Superior  Court    Deci- 
ded by  Judge  Cabiness,  November  Term,  1857. 
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An  action  of  trover  was  brought  by  James  S.  Walker,  as 
administrator  de  boiiis  nouj  of  the  estate  of  William  W.  Wal- 
ker, deceased,  against  Nathaniel  F.  Walker,  to  recover  cer* 
tain  n^oes. 

Upon  the  trial  the  following  evidence  was  introduced  bj 
the  plaintiff: 

John  Harrison  tosti&ed  that  in  1828  he  lived  with  William 
W.  Walker,  deceased,  working  on  his  plantation  ;  knew  the 
negro  Hannah  referred  to  in  the  cause.  Samuel  Harrison 
was  brother  to  witness,  and  Nancy  McDaniel  his  sister.  In 
1828  the  former  3,  and  the  latter  10  years  of  age. 

D{wis  Dmosonj  heard  a  demand  made  by  the  plaintiff  of 
the  defendant  in  the  year  1851,  for  the  negroes  Hannah  and 
others.  Defendant  refused  to  give  up  the  negroes.  Plaintiff 
gave  witness  a  list  of  the  names  of  the  negroes  demanded  ia 
order  to  enable  him  to  recollect  them,  and  plaintijff  told  bim 
he  would  be  called  as  witness  of  tho  demand. 

Jease  Arrington  testified  that  he  lived  as  overseer  to  Wil« 
Ham  W.  Walker,  in  1830,  and  lived  half  a  mile  from  him  at 
the  time  of  his  death.  The  negro  Hannah  was  in  possession 
of  Walker  at  the  time  of  his  death.  She  had  6  children. 
Wm.  Walker  exercised  acts  of  control  over  them. 

Sihanus  Gibson^  knew  Hannah  [and  children.  She  hod 
been  in  the  possession  of  defendant  since  1830. 

Benjamin  fFalker,  knew  Hannah  in  the  possession  of 
Wm.  W.  Walker;  first  went  into  his  possession  in  182B  or 
1824 ;  he  brought  her  from  Putnam  county,  and  she  remain* 
ed  with  him  till  bis  death. 

The  defendant  introduced  the  following  evidence. 

Mary  Owen  testified  that  she  knew  Hannah  to  be  in  James 
Walker's  possession  from  1834  or  1835 ;  thought  Hannah  was 
in  possession  of  Wm.  W.  Walker  till  the  time  of  his  death. 
Did  not  know  bow  Nathaniel  Walker  got  possession  of  them 
except  it  was  by  the  death  of  his  mother. 

Nancy  McDaniel  testified  she  knew  the  negro  Hannah ; 
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she  belonged  to  James  Walker.  She  heard  Wm.  W.  Walker 
say  that  Hannah  belonged  to  his  father^  James  Walker;  that 
Rebecca,  belonging  to  Wm.  W.  Walker,  was  taken  ill  in  the 
jurms,  and  James  Walker  sent  Hannah  to  Wm.  W.  Walker  to 
cook  for  him  until  Rebecca  got  well ;  that  during  the  stay  of 
the  said  Hannah  at  Wm.  W.  Walker's  the  father  of  witness 
was  going  to  whip  her,  and  Wm.  W.  Walker  told  him  not  to 
do  so,  as  if  he  did  his  father  would  send  for  her  and  take  her 
back  home. 

jtnswers  qf  Samuel  Harrison  to  the  same  effect  as  the  testi- 
mony  of  the  last  witness. 

The  defendant  then  introduced  the  order  of  the  Court  of 
Ordinary  for  Upson  county,  granting  letters  of  administration 
to  Mary  C.  Walker  and  Allen  M.  Walker,  on  the  estate  of  the 
said  Wm.  W.  Walker. 

Henry  Butt  testified  that  when  he  first  knew  Hannah  she 
was  in  the  possession  of  James  Walker.  James  Walker^s 
business  was  managed  by  Nathaniel  and  Allen  Walker; 
never  saw  Hannah  any  where  but  at  James  WalkeFa 

B.  Jltwater^  knew  Hannah  from  the  death  of  Wm.  Walker; 
knew  Hannah  at  the  place  of  James  Walker;  she  was  used 
as  his  property.   ' 

JameM  Howell  knew  Hannah  and  her  children ;  they  were 
kept  on  his  place  and  made  a  crop.  James  Walker  took  pos- 
session of  Hannah  and  her  children  after  the  death  of  Wm. 
W.  Walker,  in  the  presence  of  Nat  and  Allen  Walker,  as  his 
own  property,  and  without  opposition  from  them. 

Dempsejf  Jordan  testified  to  the  same  effect ;  as  also  did 
Peter  P.  Butt. 

The  will  of  James  Walker  was  offered  in  evidence  by  the 
defendants ;  and  also  the  records  from  the  Court  of  Ordinal 
ry  of  Upson  county. 

The  plaintiff  objected  to  the  admission  of  these  in  eri- 
dence,  and  the  Oourt  rejected  them. 
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The  Court  charged  the  jury  that,  •*  If  Wm,  W.  Walker  died 
in  possession  of  the  negroes  in  dispute,  and  bad  possession  of 
them  for  many  years  before  his  death,  that  was  prima  facie 
evidence  of  title,  and  conclusive  until  a  better  title  was 
shown." 

'  If  James  Walker  took  possession  of  the  negroes  after  the 
death'of  Wm.  W.  Walker,  it  is  incumbent  on  the  defendant 
who  claims  under  him,  to  show  his  right  to  take  them,  and 
you  must  look  to  the  evidence  to  satisfy  yourselves  whether 
be  had  such  right" 

*^  If  the  negroes  were  loaned  to  Wm.  W.  Walker,  by  James 
Walker,  James  Walker  did  not  part  with  the  title  to  theno,  or 
dominion  over  them,  but  had  the  right  to  resume  possession 
of  them  when  the  loan  was  at  an  end.  If  you  believe  from 
the  testimony,  that  Wm.  W.  Walker  held  the  negroes  under 
James  Walker,  as  a  loan,  James  Walker  had  the  right  to  take 
them  into  his  possession  upon  Wm.  Walker's  death  ^  and 
you  will  find  for  the  defendant ;  but  if  you  are  not  satisfied 
by  the  evidence  that  Wm.  Walker  held  the  negroes  as  a  loan 
fiom  Jas.  Walker,  then  you  will  find  for  the  plaintiff,  unless  the 
defendant  has  succeeded  in  showing  a  title  under  the  statute 
c^  limitations.  To  constitute  title  under  the  statute  of  limi« 
tstions  the  possession  must  be  adverse,  and  must  have  con- 
tinued four  years  preceding  the  commencement  of  the  suit'' 

^  If  when  James  Walker  took  possession  of  the  negroes, 
he  and  Allen  and  Nat  Walker  held  them  jointly,  and  work- 
ed them  on  a  farm  held  by  them  jointly,  and  if  the  negroes 
were  still  under  the  control  and  dominion  of  Allen  M.  Wal- 
ker, diough  that  control  was  exercised  jointly  with  James  and 
Nat  F.  Walker,  while  such  joint  possession  was  held  by 
James,  Allen  and  Nat  Walker,  the  statute  of  limitations  did 
Dot  run  against  Allen  M.  Walker  as  the  administrator  of  the 
estate  of  Wm.  W.  Walker  $  his  possession  enured  to  the  ben- 
efit of  the  estate  so  far  as  to  protect  it  against  the  statute  of 
limitations,  so  long  as  such  possession  continued.  But  if 
James  Walker  took  possession  of  the  negroes  in  his  own  right 
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and  in  the  presence  of  the  administrators,  or  either  of  them, 
and  claimed  and  held  them  as  his  own  property,  that  consti* 
tuted  adverse  possession,  and  the  statute  of  limitations  com- 
menced running  from  the  time  the  negroes  were  so  taken  and 
claimed,  and  the  right  of  action  accrued  to  the  administra- 
tors of  Wm.  W.  Walker,  and  if  suit  was  not  commenced 
within  four  years  from  the  time  such  right  of  action  accrued, 
the  plaintifTis  barred  by  the  statute,  and  you  should  find  for 
the  defendant" 

The  Court  then,  at  the  request  of  defendant's  counsel^ 
charged  the  jury  that,  "Upon  the  dealh  of  Wm.  W.  Walker, 
the  title  to  his  negroes  vested  in  Allen  M.  Walker  and  Mary 
C.Walker,  his  administrators,  and  they  were  bound  to  protect 
that  title,  and  if  James  Walker  asserted  title  to  said  negroes  and 
acquired  possession  of  the  same  as  his  own,  and  used  them 
for  four  years,  it  constitutes  statutory  title  by  which  the  ad- 
ministrator de  bonis  non  is  bound.  If  James  Walker  held 
the  negroes  as  the  property  of  Wm.  W.  Walker,  by  the  con- 
sent of  Allen  M.  Walker,  that  is  not  adverse  possession;  nor 
would  it  be  adverse  possession  if  James  Walker  held  posses* 
sion  under  the  control  and  direction  of  Allen  M.  Walker,  for 
that  would  be  holding  for  Allen  M.  Walker.  But  the  jury 
must  be  satisfied  by  the  evidence  that  James  Walker  so  held 
them  in  order  to  relieve  him  from  the  statutory  title." 

"  And  while  it  is  true  that  a  fraudulent  possession  of 
said  negroes  by  James  Walker,  in  collusion  with  Allen  M. 
Walker,  would  not  be  good  against  the  rightful  administra** 
tor  of  Wm.  W.  Walker,  yet  the  jury  must  be  satisfied  by  the 
evidence  in  the  case  of  such  collusion  and  fraud,  for  the  law 
never  presumes  fraud ;  it  must  be  proved  by  positive  er  cir- 
cumstantial evidence." 

"  If  Allen  M.  Walker  or  Mary  C.  Walker,  or  either  of  them, 
by  negligence,  suffered  the  title  to  tbese  negroes  to  be  divest- 
ed out  of  them,  and  to  be  acquired  by  James  Walker  withont 
asserting  the  right  of  the  estate  of  the  said  Wm.  W.  Walker 
the  admitiistrator  de  bonis  non  has  no  right  to  recover  th  e 
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negroes ;  and  if  James  Walker  acquired  a  good  statutory  ti- 
tle by  4  years  adverse  possession  of  said  negroes  against  Al- 
len M.  and  Mary  C.  Walker,  then  it  is  good  against  the  plain- 
tiff; and  if  there  were  negligence  by  the  first  administrators 
they  are  answerable  to  the  heirs  at  law  of  Wm.  W.  Walker 
for  their  default" 

^Where  a  party  sets  up  fraud  to  protect  him  from  the  effect 
of  a  statutory  title,  the  statute  begins  to  run  in  favor  of  the 
defendant  as  soon  as  the  plaintiff  discovers  the  fraud."  (The 
Court  added  here,  at  the  request  of  the  plaintiff,  ^  if  there 
was  fraud  and  collusion  between  James  and  Allen  M.  Wal- 
ker in  taking  possession  of  and  holding  the  negroes  after  the 
death  of  Wm.  W.  Walker,  the  statute  of  limitations  did  not 
run  in  their  favor  until  |the  discovery  of  the  fraud,  and  if 
James  S.  Walker,  the  administrator  de  bonis  non^  com- 
menced his  action  within  four  years  after  the  discovery  of 
the  fraud,  he  is  not  barred  by.  the  statute.")  ^  And  if  James 
Walker  acquired  a  good  statutory  title  against  Allen  M.  Wal- 
ker, as  the  administrator  of  Wm.  W.  Walker,  then  the  admixK 
istrator  de  bonis  non  is  not  entitled  to  recover." 

At  the  request  of  plaintiff's  counsel,  the  Court  charged  the 
jury,  **  that  when  property  is  in  the  joint  occupancy  of  two 
or  more  persons,  and  one  of  them  has  the  title,  the  possession 
is  in  the  one  who  holds  the  title.  If  the  negroes  in  this  case 
were  held  jointly  after  the  death  of  Wm.  W.  Walker  by  Al- 
len, James  and  Nat  F.  Walker,and  if  the  title  was  in  Allen  M. 
Walker,  the  possession  of  the  negroes  was  in  him  ;  if  the  title 
was  in  James  Walker,  the  possession  was  in  him." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant moved  for  a  new  trial  upon  the  following  grounds : 

1st  Because  the  verdict  is  against  the  law  and  evidence  in 
the  case,  and  against  thcjcharge  of  the  Court 

2d.  Because  the  verdict  is  against  the  weight  of  the  evi- 
dence. 

3d,  4th,  5th  and  6th.  Because  the  Court  erred  in  refusing 
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to  allow  the  defendant  to  read  in  evidence  the  appraisement 
of  the  said  Allen  M.  Walker  and  Mary  C,  administrators  of 
William  W.  Walker,  deceased,  and  their  returns  of  sales  of 
his  property,  and  the  appraisement  of  Nathaniel  F.  Walker, 
executor,  and  the  will  of  James  Walker,  deceased. 

Tth.  Because  the  Court  erred  in  charging  the  jury,  '^  if 
there  was  fraud  and  collusion  between  James  and  Allen  M. 
Walker  in  taking  possession  of  and  holding  the  negroes  after 
the  death  of  Wm.  W.  Walker,  the  statute  of  limitations  did  not 
ran  in  their  favor  until  the  discovery  of  the  fraud,  and  if 
James  S.  Walker,  the  administrator  de  bonis  non^  commenced 
his  suit  within  four  years  after  the  discovery  of  the  fraud  he  is 
not  barred  by  the  statute.'' 

The  motion  for  a  new  trial  was  refused  by  the  Court,  and 
defendant  excepted. 

Gibson,  Green,  and  Peeples,  for  plaintiff  in  error. 

Smith,  Flotd,  and  B.  Hill,  contra. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

I  will  consider  the  grounds  in  the  motion  for  a  new  trial 
in  their  order. 

1, 2.  Because  the  verdict  was  against  the  law  and  weight 
of  evidence  in  the  case,  and  against  the  charge  of  the  Court 

The  evidence  in  the  case  was  conflicting :  rejecting  the 
evidence  of  the  two  witnesses,  brother  and  sister,  who  are 
proven  to  have  been  too  young  to  testify  understand  ingly,  as 
to  the  facts  to  which  their  evidence  relates,  one  of  them  be- 
ing three  years  old  only  at  the  time ;  ^nd  the  verdiet  is  in  ac- 
cordance with  the  preponderance  of  the  proof.  And  as  to  its 
being  contrary  to  the  law  and  the  chaise  of  the  Court,  such 
was  not  the  opinion  of  the  Judge,  who  presided  at  the  trial; 
mor  is  it  our  opinion. 

3,  4,  5,  6.  The  next  four  grounds  may  all  be  consider* 
od  together. 
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We  think  the  Court  was  right  in  not  permitting  the  defend- 
ant to  read  in  eridence  the  appraisement  and  returns  of  sales 
of  property  of  the  estate  of  Wm.  W.  Walker,  deceased,  by  his 
administzator  and  administratrix.    The  object  of  this  proof 
was  of  a  negative  character ;  that  is,  by  showing  that  the  ne- 
groes in  dispute  were  not  inventoried  and  sold,  with  the  rest 
of  his  slaves,  by  his  legal  representatives,  it  might  be  infened 
that  they  knew  they  belonged  to  old  James  Walker,  and  not 
their  intestate.    It  would  be  going  very  far,  we  apprehend,  in 
any  case,  to  allow  the  title  to  valuable  property  to  be  taken 
fiom  minors  by  an  act  of  omission  of  this  sort,  whatever  the 
motive  might  be.    But  considering  the  relationship  which 
existed  between  these  parties,  we  hardly  think  the  conduct 
•f  the  representatives  should  weigh  anything  against  the  ti- 
tle of  W.  W.  Walker's  estate  to  these  slaves.    The  adminis- 
trator was  the  son,  and  the  administratrix  the  daughter-in- 
law  of  James  Walker,  who  was  an  aged  man  at  that  time. 
At  the  end  of  the  year,  after  the  death  of  his  son,  William  W. 
he  claimed  the  negroes,  and  took  them  home  with  him,  not- 
withstanding they  had  been  in  the  peaceable  possession  of 
liis  son  for  about  eleven  years  before  his  death.    Policy,  for 
fear  of  offending  him,  as  well  as  filial  respect,  might  well 
have  induced  the^e  parties  so  far  to  acquiesce,  as  not  to  resist 
his  will,  and  thereby  rouse  the  old  man  to  anger  and  resent-^ 
ment  by  inventoring  and  offering  for  sale,  these  slaves  with 
the  rest  of  the  property  of  the  intestate.    Besides,  the  widow, 
was  a  woman  who  but  imperfectly  understood  her  rights ; 
and  naturally  looked  to  Allen  M.  Walker,  her  brother-in- 
law,  and  co-administrator,  to  do  whatever  the  law  required. 
And  that  is  not  all,  she  intermarried  again  in  about  fourteen 
years  after  the  death  of  her  husband,  which,  by  operation  of 
law,  abated  her  letters  of  administration ;  and  again,  Allen 
M.  was  living  with  his  father  and  might  have  supposed  that 
¥y  continuing  in  the  joint  possession  of  these  negroes,  upon 
his  father's  place,  as  he  did,  that  this  would  be  a  sufficient 
protection  of  his  brother's  title.    Under  all  these  circum- 
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Stances  we  do  not  think  that  any  inference  should  be  made 
to  the  prejudice  of  W.  W.  Walker's  estate,  on  account  of  the 
failure  of  the  representatives  to  assert  their  intestate's  tide  to 
this  property. 

It  may  be  that  Allen  M.  Walker  connived  at  the  claim  of 
his  father.  His  interest  was  all  on  that  side.  It  would  be 
going  very  far  to  allow  such  proof  to  weaken  even,  the  dtle 
of  W.  W.  Walker's  child,  or  children,  to  these  negroeSL 

As  to  the  appiaisement  of  Nathaniel  F.  Walker,  as  the  ex- 
ecutor, it  is  very  clear  that  this  evidence  was  properly  exclu- 
ded. James  Walker's  will  was  made  in  1828,  when  W.  W. 
Walker  was  in  possession  of  the  negroes.  He  continued  in 
possession  until  his  death,  in  1834.  .What  if  James  Walker 
did  undertake  to  dispose  of  these  negroes  by  his  will  ?  It 
amounts  to  nothing.  There  is  no  evidence  that  the  contents 
of  the  will  ever  came  to  the  knowledge  of  W.  W.  Walker; 
much  less  that  he  sanctioned  or  approved  of  them.  Indeed, 
until  the  death  of  James  Walker,  in  1849,  and  the  publica- 
tion of  his  will,  no  one  knew  of  the  testamentary  claim  thus 
a^empted  to  be  asserted,  and  this  suit  was  brought  Within 
four  years  from  that  time. 

[7.]  The  last  ground  is,  that  the  Court  erred  in  chai^ng 
the  jury  that  if  James  Walker  and  Allen  M.  Walker  colluded 
together  to  defraud  the  estate  of  W.  W.  Walker  out  of  these 
tiegroes,  that  the  statute  of  limitations  did  not  begin  to  run 
until  after  th^  fraud  was  discovered. 

We  see  nothing  wrong  in  this  charge.  The  heirs  of  W. 
W.  Walker,  deceased,  should  not  suffer  by  the  fraudulent 
misconduct  of  their  trustee,  and  it  is  not  a  good  reply  to  say, 
that  he  is  personally  reliable  to  his  cestui  qtie  tru^t.  Why 
should  not  the  fraud  be  made  to  effect  the  conscience  of  his 
confederate?  Shall  his  title,  originating ^in  covin  with  the 
trustee,  be  protected  ?  The  tendency  of  our  legislation,  as  to 
land  titles,  is  strongly  opposed  to  this  doctrine.  And  it  would 
seem  to  me  that  where  the  question  is  between  an  orphan 
child  on  the  one  side,  and  the  orignal  parties  to  the  tran^sac* 
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tiou  on  thei  other,  no  iateiests  of  thizd  penons  being  Inrolried, 
there  cao  be.  no  doubt  bat  the  principle  was  correctly  stated 
by  the  Gout . 

Beii^  satisfied  with  the  verdict,  add  seeing  no  error,  either 
in  lejecting  endence  or  the  charge  of  the  Court  to  the  jury, 
we  do  not  feel  constrained  to  overrule  the  discretion  of  the 
Court  in  rrfusing  to  grant  a  new  trial  in  this  case ;  and  con- 
sequently affirm  its  judgment 

Judgment  affirmed. 


John  Cabtbight^  plaintiff  in  error^  vs.  John  P.  GloptqN|  de- 
fendant in  error. 

On  the  trial  of  a  eae»,  wlien  the  evidence  had  dosed,  the  Coart  "directed  ooudmI  for 
Alb  pifcintlffi  to  go  oo  aod  state  his  points  relied  on  for  a  recoTcry,  to  the  jury. 
Plaintiff's  eooasel  did  so.  Defendant's  eoimsel  then  asked  tha  Coiirt»  to  giT«  the 
law  in  charge  te  the  juxj ;  whereaponi  eonnsel  for  the  plaintiffi  insisted  that  be  had 
a  light  to  argue  his  ease  to  the  Jury."    The  Conrt  refused  to  allow  him  to  do  so. 

BsU,  thaithaCeurt  erred. 

Assumpsit,  from  Merrivether  county.    Tried  before  Judge 
Brix^  August  Term,  1857. 

This  was  an  action  of  assumpsit  by  John  Cartright  against 
John  P.  Clopton,  on  the  following  promissory  note,  ti^wit : 

^  Eight  months  after  date  we  or  either  of  us  promise  John 
Cartright  or  bearer*  the  sum  of  one  thousand  dollars,  with  in- 
terest from  date,  value  received.    April  dd,  165& 
[Signed]  L.  C.  CLOPTON, 

J.  P.  CLOPTON,  Sec'ty.'^ 
The  suit  was  against  the  security  only. 

The  defendant  pleaded,  first,  The  general  issue.    Second, 
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A  special  plea,  that  the  note  sued  on,  was  given  as  coUateiml 
security  for  a  draft  negotiated  by  L.  C.  CloptOB,  to  plaintifl^ 
and  which  note  was  to  be  given  up  when  a  Mr.  Enoch,  a 
lawyer  of  Texas,  should  say  that  the  draft  could  be  collected; 
and  defendant  avers  that  Enoch  has  so  said  that  the  draft 
could  be  collected,  and  of  which  plaintiff  was  informed,  &c 

Under  the  charge  ef  the  Court  the  jury  found  for  the  de- 
fendant, and  plaintiff  moved  for  a  new  trial  upon  the  follow* 
ing  grounds,  to-wit : 

Ist  Because  the  Court  erred  in  admitting  the  testimony  of 
Pleasant  P.  Clopton  and  William  P.  Elbert,  to  prove  the  con- 
tract by  which  the  defendant  insists  that  the  note  sued  on 
was  paid,  the  said  testimony  tending  to  vary  the  contract 
contained  in  the  note. 

2d.  Because  the  Court  erred  in  refusing  to  give  in  charge 
to  the  jury,  the  law  regulating  the  admissibility  of  parol  evi- 
dence to  vary,  add  to,  or  alter  written  contracts,  and  in  as- 
signing as  a  reason  for  said  refusal,  that  there  was  no  evi- 
dence that  said  agreement  set  up  by  defendant,  in  discharge 
of  said  note,  was  made  prior  to,  or  contemporaneously  with, 
the  giving  of  the  note. 

9d.  Because  the  Court  erred  in  refusing  to  admit  in  evi- 
dence the  draft  drawn  by  L.  C.  Clopton,  on  Allen  k  Terrell^ 
upon  the  ground  that  said  testimony  was  irrelevant 

4th.  Because^  after  the  testimony  was  closed,  and  the  plain- 
tiff's  counsel,  under  the  direction  of  the  Court,  stated  his 
points,  and  the  defendant's  counsel  declined  to  argue  the 
case  to  the  jury,  the  Court  erred  in  refusing  to  permit  plain- 
tiff's coQBsel  to  go  on  and  argue  his  case,  holding  that  he 
was  net  entitled  to  submit  any  further  ai^uments  or  remarks 
to  the  jnry. 

5th.  Because  the  jury  found  contrary  to  law  and  evidence. 

The  presiding  Judge  overruled  the  motion  for  a  new  trijd, 
and  plaintiff  excepted. 
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Mr.  Vhhhj  for  plainliff  in  error. 
MessrsL  Adams,  and  KNiaHT,  contra, 

By  the  Court. — BxinriNci,  J.  deliveriag  the  opinioii. 

Was  the  Court  right  in  refusing  the  motion  for  a  new  lii> 
al? 

The  first  and  second  grounds  of  the  motion,  are  founded 
upon  the  assumption,  that  the  parol  evidence  objected  to, 
prored  a  contract  caniemporaneotu  with  the  giving  of  the 
note  sued  on.  But  that  eyidence,as  we  think,  proved  a  con* 
tract  subsequent  to  the  giving  of  the  note.  We  think,  thei^ 
fore,  that  there  is  nothing  in  these  two  grounds 

As  to  the  third  ground  I  think,  that  the  draft  was  admis- 
sible. The  fact  .that  it  was  in  the  possession  of  the  plaimiH^ 
would  tend  to  show,  that  its  surrender  to  L.  C.  Clopton,  wan 
not  the  consideration  of  the  note,  and,  therefore,  would  tend 
to  discredit  the  two  witnesses,  P.  P.  Clopton  and  W.  P.  Elliot^ 
who  swore,  that  they  heard  the  parties  to  the  note  say,  thai 
the  surrender  of  the  draft  to  L.  C.  Clopton,  was  the  oonsidim* 
tion  of  the  note. 

^  A  collateral  fact  is  not  in  general  evidence  to  discredit  a 
witness  But  where  a  witness  swore  that  a  party  had  ac- 
knowledged two  instruments  to  have  been  made  by  him,  ev- 
idence was  admitted^  that  one  of  them  was  forged.'^  ft  Stark 
Ev. 

Again,  I  am  not  prepared  to  admit,  that  this  is  a  collateral 
fact 

The  question  whether  the  note  sued  on,  was  the  same  note 
as  that  referred  to  by  the  two  witnesses,  was  a  question  noC 
collateral  to  the  issue,  but  a  question  directly  involved  in  the 
issue. 

The  note  to  which  they  had  reference,  was  one  the  con- 
sideration of  which,  was,  as  they  understood  it,  the  surrender 
of  this  draft. 
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The  draft  was  in  &ci,  not  surrendered  This  is  a  fact 
firom  which  it  may  be  argued,  that  the  note  sued  on  is  not  a 
note  which  had  the  surrender  of  the  draft  for  its  considera- 
tion, and  therefore,  that  it  it  not  the  note  referred  to  by  the 
two  witnesses.  True,  the  fact  is  such  a  one,  that  it  is  sus- 
ceptible .of  being  used  ui  this  way,  in  reference  not  only  to 
this  note,  but  to  any  other  possible  note  between  the  same 
partiea  But  does  this  show,  that  the  fact  is  not  one  calcula- 
ted to  disprove  the  identity  of  the  note  sued  on  with  that  of 
whiebthe  two  witneslSes  testify.    I  do  not  see  that  it  does. 

In  my  opinion,  then,  the  dmft  was  admissible ;  and,  I  be- 
lieve, that  in  this  opinion.  Judge  Lumpkin  agrees  with  me. 

As  t&  the  fourth  ground,  in  the  opinion  of  Judges  Lump- 
kin and  McDonald,  this  was  a  good  ground,  and  I  agree  with 
them,  if  the  Court,  in  directing  ^cottnsel  for  the  plaintiff  to  go 
on,  and  state  his  points  relied  on  for  a  recovery,  to  the  jury,^' 
meucil  to  restrict  such  counsel  to  a  naked  statement  of  mere 
poin^,  to  the  exclusion  of  argument  in  support  of  the  points. 
If  the 'Court  did  not  mean  this,  but  meant,  that  the  counsel 
was  to  goon  and  argue  his  case  to  the  jury,  and  he  chose 
nierety  to  state  his  points  and  not  argue  them,  I  am  not  pre- 
paved  to  say,  that  I  think  the  Court  erred.  How  the  fact  was 
in  this  respect,  is  not  clear  from  the  record. 

We  all  agree,  that  there  should  be  a  new  trial. 

Judgment  reversed. 
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•  . 

HoitoB  A  Riksmii  tb.  Moyws. 

HoRTON  k  R11UIMAN3  plaimifis  in  error,  v&  F.  B.  Manas^ 

^    defendant  in  error. 

A  kt  oflittd  is  sold  under  m  prodamadonby  tbe  SheriiF  that  it  is  sold  to  pay  the  par- 
duw  moiMy,  which  is  understood  by  the  by-StandMS  So  mean,  to  ssMy  the  Teii4<» 
<g^glien,aaditissomeaotbythegherUf,  apdiitnnisottttob»»mirtakfi  n»<a<ed 
haying  been  ezeoated  and  filed,  in  complianoe  with  the  statate. 

SMy  Thai  the  sal6  will  bo  rescinded  at  the  instance  of  the  bidder,  and  a  re-saW 
•fdopsd. 

The  &ct8  necessary  to  an  understand  lug  of  thi»  ^^ase,  are 
sufficiently  stated  in  the  opinion  of  the  Cotirt 

Pbiktup,  for  plaintiff  in  error. 
U^msBwooD,  contra* 

By  the  Court. — ^LuMPKnr,  J.  delivering  the  opinion. 

Alfred  Shorter  sold  lot  No.  46,  in  the  city  of  Borne,  to  Jon- 
athan  G.  McKenzie,  for  (400 ;  took  the  notes  of  the  purcha- 
ser, and  gave  a  bond  for  titles.  McEenzie  sold  one-half  the 
lot  to  Felix  B.  Moyers,  who  put  valuable  improvements  there^ 
on,  and  mor^aged  the  other  half  to  Horton  &  Rikemdn. 
Shorter  sued  the  notes  given  by  McKenzie  to  judgment,  and 
sold  the  lot  under  the  JL  /b.  issuing  thereon ;  the  Sheriff  ma- 
king proclamation  that  the  lot  was  sold  to  satisfy  the  vend- 
or's lien,  and  Horton  &  Rikeman  giving  notice  at  the  same 
time  of  their  mortgage  lien ;  Moyers  supposing  that  the  title 
would  be  good,  as  the  vendor's  lien  was  paramount  to  any 
and  all  others,  bid  (317  for  the  property^  and  it  was  knocked 
off  to  him  at  that .  prica  The  mortgagees  are  proceeding  to 
foreclose  their  mortgage,  for  the  purpose  of  selling  the  one- 
half  of  the  lot  mortgaged  to  them.  Moyers  filed  his  bill  to 
enjoin  them,  and  for  die  refusal  of  the  Court  to  dissolve  the 
injunction^  this|writ  of  error  is  prosecuted. 

It  turns  out  that  Shorter  had  not  filed  his  deed  to  tbe  lot* 
as  required  by  the  statute,  and  yet,  the  effect  of  the  Sheriff's 
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proclamatioa  was  tp  induce  purchasers  to  believe  and  bid  as 
though  he  had.  The  Sheri£^  without  intending  it,  stated 
what  was  not  true,  and  legally  could  not  be  true.  Wanld  it 
be  just  to  Meyers  to  let  the  sale  stand,  and  he  lose  the  pur- 
chase money  ?    We  think  not. 

The  equity  of  this  ease  is,  to  rescind  the  former  sale ;  and 
now  that  a  deed  has  been  executed  and  filed  by  Shorter^ 
bring  the  lot  again  into  market,  when  it  can  be  fairly  sold, 
and  purchasers  bid  understandingly. 

But  to  accomplish  this,  the  bill  has  to  be  amended,  so  as 
to  make  Shorter  a  party;  and  the  prayer  should  be  amended^ 
asking  for  a  recission  of  the  former  sale,  and  a  re-sale  of 
the  lot 

Judgment  reversed. 


R  J.  DosxXB,  adm'r,  plaintiff  in  eiTor,v8.  RicHARi>soH,HAmT»- 

FiBLo  &  Co.,  defendants  in  error. 

H.  died  pending  a  mit  afninil  him;  aOenrerdf,  an  order  wu  pMaed  making  Uaad- 
mSnifltrator,  I).,  a  party  in  hii  plaoe— the  order  reeiting,  that  D.  had  been  aerrei 
with  a  tcirt  faeioM,  D.  mored  to  set  aside  this  order,  alleging  that  he  had  not 
heen  to  served. 

Htld,  that  the  recital  in  the  order,  did  not  coaeJiKld  him  firom  proring  hia  allegatioa. 

Motion  to  set  aside  judgment,  from  Upson  ceunty.  Tried 
before  Judge  Cabiness,  at  November  Term,  1857. 

Tliis  was  a  motion  by  Erasmus  J.  Dozier,  administ^tor  of 
Tarpley  T.  P.  Holt,  deceased,  to  vacate  and  set  aside  a  judg- 
ment obtained  against  him  as  administrator,  at  February 
Term,  1856,  of  the  Inferior  Court  ef  Upson  county,  in  favor 
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Dotkr,  adm'jr,  ti;  RiohafdaoD,  Hartaftdd  A  Co. 

of  Richardson,  Hartsfield  &  Ckn,  for  ^678  15,  besides  iatoiail 
smdcost 

It  appeared,  that  pending  the  suit  of  Richardson,  Hartsfield 
&  Col  against  Holt,  that  he  died,  and  Dozier  was  appoiA- 
ted  administrator  of  his  estate;  that  at  Febmary  Tenn^ 
1856,  of  the  Inferior  Court,  an  order  was  passed,  reciting  that 
scire  Jaeias  having  issued  and  been  served  upon  the  adminia- 
trator,  to  show  cause  why  he  should  not  be  made  a  party , 
and  no  cause  being  shown,  it  was  ordered  that  the  adminiiH 
trator  be  made  a  party  defendant,  and  the  cause  prooeecL 
And  at  the  same  term,  judgment  was  confessed  by  T.  W.  Al 
C,  T,  Goode,  attorneys  for  defendant 

Dozier,  the  administrator,  based  his  motion  to  set  asido 
this  judgment  and  the  execution  issued  thereon,  upon  the 
grounds  that  he  had  never  been  served  with  any  $eire  /ad- 
os, and  that  said  confession  was  made  by  said  attorneys  un- 
der a  misapprehension  of  the  case. 

The  ifsae  formed  upon  this  motion  was  transferred  to  the 
Superior  Court,  to  be  tried  on  the  appeal,  and  the  case  being 
there  submitted  to  a  special  jury,  after  the  testimony  was  do- 
sed, the  presiding  Judge  charged  the  jury :  ^Thal  pending  this 
suit,  and  before  judgment.  Holt  died;  in  such  case,  the  ad- 
ministrator cannot  be  made  a  party  until  scire  facias  issues 
and  is  served  on  him ;  and  the  issue  now  before  you  is^ 
irhether  the  order  making  Dozier  a  party  defendant  to  the 
suit  in  the  Inferior  Court,  should  be  vacated  and  set  aside^ 
on  the  ground  that  ne  scire  facias  was  issued  and  served  up- 
on him. 

'^he  fiu:ts  recited  in  the  order  making  Dozier  a  party  is  ev- 
idence, and  cannot  be  controverted  except  for  fraud.  If  the 
order  recites  that  a  scire  facias  was  issued  and  served,  these 
lacts  are  to  be  taken  as  true,  and  it  is  not  competent  for  this 
Court  to  review  the  evidence  upon  which  that  recital  was 
snade,  except  the  order  be  attacked  as  being  obtained  by 
fiaud.  The  order  being  a  judgment  of  a  Court  of  competent 
jurisdiction,  cannot  be  impeached  except  for  fraud,  and  the 
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movant  cannot  attack  it  on  the  ground  merely  that  no  scire 
faeia»  was  in  &ct  issued  and  served." 

There  were  three  other  cases  in  the  same  condition,  and  it 
was  agreed  that  the  result  of  one  should  settle  aU. 

The  juiy  found  for  the  defendant^  and  counsel  for  movant 
moved  for  a  new  trial,  on  the  grounds,  that  the  verdict  was 
against  law  and  evidence,  and  that  the  Court  erred  in  its 
charge  to  the  jury,  that  the  order,  with  its  recital,  inaking 
movant  a  party,  could  not  be  attacked  except  for  firaud,  and 
that  the  evidence  upon  which  said  order  was  founded,  could 
not  be  reviewed  unless  impeached  for  fraud. 

The  Court  refused  the  motion  for  a  new  trial,  and  movant 
(pted. 


O.  C.  GkBsoK ;  T.  W.  &  C.  T.  Goodb,  for  plaintiff  in  error. 
Smith,  contra. 

0 

By  the  Court. — Benning,  J.  delivering  the  opinion! 

The  Court  below  charged  the  jury  as  follows ;  ^  The  facts 
recited  in  the  order  making  Dozier  a  party,  is  evidence  and 
cannot  be  controverted,  except  for  fraud.  If  the  order  recites, 
that  a  scire  fojcias  was  issued  and  served,  these  facts  are  to  be 
taken  as  true.''    Was  this  charge  right  ? 

It  is  no.  doubt  true,  that  a  judgment  rendered  against  a 
man,  by  a  Court  that  has  jurisaiction  Xo  render  it,  is  conclu- 
sive against  him,  if  not  obtained  by  fraud.  But  does  a  Court 
have  jurisdiction  to  render  judgment  against  a  man  who  has 
never  had  notice,  of  the  suit,  and  who  does  not  appear  to  the 
suit  ?    Most  certainly,  not 

Can  it  get  this  jurisdiction,  by  falsely  reciting,  in  some 
proceeding  in  the  suit,  that  the  man  was  notified  of  the  suit, 
or  that  he  appeared  to  it  ?    Nobody  will  say  so. 

But  we  have  to  say  so,  in  effect,  if  we  say,  that  such  reci- 
tals are  eoTiclttsive  on  the  man.    This  must  be  manifest 

It  follows,  then,  that  we  cannot  say  so. 
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^  A  want  of  jurisdiction  in  the  Court  pronouncing  it/'  (any 
judgment,)  '^may  al\iraysbe  set  up  when  it  is  sought  to  be 
enforced,  or  when  any  benefit  is  claimed  under  it;  and 
the  principle  which  ordinarily  forbids  the  impeachment  or 
contradiction  of  a  record,  has  no  sort  of  application  to  the 
case"  Note  551  to  P?ull  on  Ev.y  see  cases  there  cited; 
and  see  the  Marshakea^s  Case^  10  Cokey  76. 

We  think,  then,  that  a  judgment  reciting,  that  a  party  was 
served  with  process,  is  not  conclusive,  but  only  prima  /acie, 
evidence  that  he  was  so  served.  And,  therefore,  we  think^ 
that  the  charge  above  quoted,  was  erroneous.  We  think^ 
that  Dozier  had  the  right  to  prove,  if  he  could,  that  the  scire 
facias  was  not  served  on  him,  and  that  no  one  had  authority 
to  appear  for  him,  notwithstanding  any  recital  in  the  order 
making  him  a  party. 

Of  course,  we  intimate  no  opinion  as  to  the  sufficiency  of 
the  evidence  introduced  by  Dozier. 

New  trial  granted. 


John  At  Jackson,  et  al.,  plaintiffs  in  error,  vs.  Malcom  D. 

Jones,  et  al.,  defendants  in  error. 

[1.]  ThebUl,  showing  that  the  land,  the  suhjoct  of  the  suit,  is  owned  by  several  tcn- 
aaU  In  common,  some  of  whom  are  alleged  to  have  made  valuable  improvements 
un  parte  of  it,  and  showing  other  eqaities  ;?r*»ia /flciV,  against  the  defendanto,  ia 
not  without  equity,  and  to  be  retained  for  a  hearing. 

[2j3  The  answer  difiplacing  a  part  only  of  the  equity  of  the  bill,  ia  not  sufficient  for  a 
dissoltmon  of  an  injnnction  granted  in  the'cause. 

In  Equity,  from  Murray  county.  j|  Decided  by  Judge 
Teifpb,  February  Term,  1858. 
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A  demurrer  was  filed  for  want  of  equity^  to  a  bill  which 
had  been  filed  by  the  defendants  in  error  for  an  injunction. 
This  demurrer  was  overruled  by  the  Court 

Answers  having  been  filed^  the  defendants  moved  the  Court 
to  dismiss  the  bill  and  dissolve  the  injunction  which  had 
been  granted,  on  the  grounds  that  all  the  equity  in  the  bill, 
if  any,  had  been  sworn  off,  and  that  theie  was  no  equity  in 
the  bill. 

The  complainants  in  the  bill  alleged,  that  Elizabeth  Clarlr, 
of  Mcintosh  county,  drew  lot  of  land  No.  245,  in  the  9th  dis* 
trict  and  3d  section,  and  that  a  grant  to  this  lot  was  issued  in 
1830;  that  the  said  Elizabeth  Clark,  in  1833,  sold  the  lot 
of  land  to  John  F.  Williams,  who,  in  the  same  year,  sold  it 
to  Robert  Young;  that  Robert  Young,  in  the  same  year,  1833, 
sold  the  said  lot  to  Abner  E.  Halliday;  that  in  1834,  Halli- 
day  sold  to  Matthew  Jones,  of  Burke  county,  one-third  part 
of  said  lot ;  that  Halliday  and  Jones,  in  1834,  gave  one-fourth 
of  the  lot  to  the  Justices  of  the  Inferior  Court  of  Murray  coun- 
ty, on  condition  that  the  Court  House  should  be  built  there- 
on, and  gave  a  power  of  attorney  to  Wm.  N.  Bishop  to  lay  off 
and  convey  it  to  said  Court  for  that  purpose;  that  the  said 
lot  originally  contained  160  acres;  that  Jones  and  Halliday 
gave  each  one-fourth  of  their  interest,  which  left  Halliday  80 
acres  and  Jones  40,  and  Halliday,  in  his  life  time,  disposed 
of  one-half  of  his  interest,  40  acres,  to  Wm.  N.  Bishop,  and 
two  town  lots  were  reserved  to  Halliday  and  Jones ;  that  in 
18S7,  William  McGehee,  as  Sheriff  of  Murray  county,  sold 
under  execution  against  Wm.  N.  Bishop,  one  undivided  40 
acres  of  120  acres,  and  that  Jacob  Shotwell  became  the  pur- 
chaser; that  James  Morris  claimed  to  be  the  owner  of  the  40 
acres  sold  as  the  property  of  Bishop;  that  the  two  town  lots 
reserved  in  the  town  of  Spring  Place  were  sold  and  conveyed 
by  Halliday  and  Jones  two  years  before;  that  Abner  E.  Hal- 
liday died  intestate,  and  that  Matthew  Jones  obtained  letters  of 
administration  to  his  estate,  and  obtained  an  order  to  sell  the 
land,  and  sold  the  same  at  public  sale  before  the  Court  House 
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door  at  Spring  Place,  on  the  Ist  Tuesday  in  September,  Ids?, 
to  Alexander  and  Jacob  Shotwell  and  Spencer  Riley,  for 
ilfiOO,  in  two  payments  of  $500  each ;  that  the  said  Jones 
accounted  for  and  paid  over  to  the  heirs  the  said  amount ; 
Aat  the  said  HalUday  left  his  widow  and  two  daughters  his 
heirs-at-lawy  and  that  P.  H.  Maubrey  was,  in  1838,  appoint 
od guardian  of  the  daughters;  that  the  said  Matthew  Jones 
having  fully  administered  the  estate  of  the  said  Halliday,  ap» 
plied  for  letters  dismissory  from  such  administration,  but  died 
intestate  before  the  publication  was  complete ;  that  AUen  Ja- 
mersonand  Mitchell  B.  Jones  administered  on  the  estate  of 
the  said  Matthew  Jones,  and  obtained  letters  dismissory  of 
Us  estate  from  his  administration  on  Halliday's  estate ;  thai 
the  said  Matthew  Jones  returned  the  (^1,000  for  the  land 
sold,  and  accounted  for  it,  but  that  no  part  of  it  was  ever  re* 
eeivedby  him — Alexander  and  Jacob  Shotwell  and  Riley  pro 
▼ing  insolvent — an  d  that  the  ad  minis  trators  of  Matthew  Jones 
rescinded  the  contract,  and  gave  up  the  notes,  and  cancelled 
the  bond;  that  when  the  notes  were  cancelled  and  the  bond 
given  up,  the  title  to  the  land  vested  in  the  heirs-at-law  of 
Matthew  Jones,  and  that  even  if  he  had  not  paid,  after  the 
administrators  of  Jones  received  the  bond  back,  and  gave  up 
the  notes,  and  were  discharged  from  the  administration  on 
Halliday's  estate,  the  land  vested  in  equity  in  the  heirs-at» 
law  of  Matthew  Jones;  that  Matthew  Jones,  at  the  same  time 
that  he  sold  the  40  acres  of  Halliday's  estate,  sold  his  own 
40  acres  to  the  same  parties,  and  for  the  same  price ;  and 
that  this  contract  was  also  cancelled  at  the  same  time  by  the 
administrators  of  the  said  Matthew  Jones;  that  the  whole 
80  acres  were  turned  over  to  the  heirs-at-law  of  the  said  Mat- 
tfaew  Jones,  and  that  one  of  them,  James  M.  Jones,  died,  and 
Malcolm  D.  Jones  administered  on  his  estate ;  that  after  the 
death  of  the  said  James  M.  Jones,  the  only  persons  interest* 
ed  in  the  said  land  were  Malcolm  D.  Jones,Franci8  A  Jones, 
Mary  Jones  and  Mitchell  Jones,  and  that  Mary  Jones  and 
Mitchell  Joneil  were  minors,  and  that  Malcolm  D.  Jones  was 
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appointed  their  guardian;  that  the  said  Jacob  Shotwell  and 
Spencer  Riley  transferred  their  interests  in  the  said  80  acres 
of  land  to  Alexander  Shotw^ell,  who  sold  the  same  to  the  ad- 
ministrators of  Matthew  Jones;  that  Malcolm  D.  Jones,  as 
such  guardian,  applied  for  and  obtained  an  order  to  sell  the 
interests  of  Mary  and  Mitchell  Jones  in  the  said  land,  and 
that  he  sold  the  same ;  and  at  the  same  time  the  interests  of 
the  said  Malcolm  D.  and  Francis  Jones  were  also  sold ;  that 
the  said  land  was  sold  by  them  to  James  Edmondson,  for 
^2y200y  excepting  therefrom  certain  portions  in  the  possession 
of  Belly  Buchanan  and  Turner,  that  since  the  sale  Mary  Jones 
had  intermarried  with  Joshua  R.  Price,  and  the  guardian,  M. 
D.  Jonesy  had  settled  with  him,  and  paid  him  his  share  of 
the  money.  That  the  widow  of  the  said  Halliday  died,  leav- 
ing the  said  Cornelia  and  Amelia  her  heirs-at-law ;  that  the 
said  Amelia  had  intermarried  with  John  M.  Jackson  of  Whit- 
field county ;  that  the  said  John  M.  Jackson,  and  his  wife, 
Amelia,  and  Cornelia  Halliday,  finding  that  no  deed  to  the 
part  of  the  land  sold  to  the  Shotwells  and  Riley  had  been 
executed  by  the  said  Matthew  Jones,  but  knowing  that 
the  money  for  which  it  was  sold  had  been  received  by  them, 
had  sued  the  complainants  in  an  action  of  ejectment,  and  had 
laid  a  demise  in  the  names  of  Elizabeth  Glark  and  Robert 
Young,  neither  of  whom  had  then  an  ipterest  in  the  land,  and 
that  the  said  Elizabeth  Clark  died  before  the  commencement 
of  the  action;  that  the  said  defendants  to  that  action  had  con- 
fessed judgment  and  entered  an  appeal ;  that  although  James 
Morris  had  been  made  a  defendant  in  said  action,  it  was  on- 
ly as  a  matter  of  form,  there  being  a  secret  understanding 
amongst  them  that  the  said  Morris  should  lose  nothing,  but 
that  only  that  part  of  the  land  should  be  recovered  which  had 
been  sold  to  Edmundson ;  that  the  Joneses,  and  those  hold, 
ing  under  them,  were  the  only  persons  entitled  in  equity  to 
hold  the  land,  and  before  the  plaintiffs  were  entitled  to  recover 
the  same,  they  ought  to  be  compelled  to  pay  into  Court  $1,000 
and  interest,  for  the  use  of  the  Joneses;  that  the  plain- 
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liffs  ought  not  to  recover  in  said  action  becaude,  i^ftec 
Jones  sold  the  land  to  Edmundson,  be  took  possession  of  the 
same,  and  not  knowing  that  the  said  Jackson  and  his  wife 
Amelia^  and  Cornelia  HalUday,  had  any  claim  to  the  land^ 
had  made  improvements  upon  the  same  to  the  amount  of 
•  $2flOO,  and  that  others  bad  made  improvements ;  and  that 
(he  said  plaintifis  should  pay  said  complainant  for  parmanenl 
improvements  before  recovering  said  land.  The  complainants 
tfierefore  prayed  for  a  discovery  and  an  injunction  restraining 
the  said  defendants,  Jackson  and  his  wife  Amelia,  and  Cor- 
fielia  Halliday,  from  prosecuting  the  said  action  of  ejectment. 
An  injunction  was  granted  according  to  the  prayer  of  the 
bilL 

The  defendants,  John  M.  Jackson,  ttnd  his  wife  Amelia^ 
and  the  said  Cornelia 'Halliday,  by  their  answers  deny  that 
the  said  Matthew  Jones,  after  obtaining  the  order  to  sell  the 
land,  ever  advertised  it  accorduig  to  law,  or  that  he  sold  it 
by  public  sale  as  charged  in  the  bill,  but  that  it  was  purcha- 
sed at  private  sale.  They  denied — said  defendants  Amelia' 
and  Cornelia — that,  so  far  as  they  knew  andbelieved^the  said 
Matthew  Jones  ever  returned  the  amounts  of  the  notes  giv- 
^n  for  the  lands,  or  accounted  for  and  paid  over  the  same  to 
the  heirs  and  distributees  of  said  estate.  They  also  denied 
-thai  the  said  Matthew  Jones  ev^  fully  administered  or  did 
Jiis  duty  with  respect  to  the  estate,  but  stated  that  be  fidled 
8o  to  do,  as  he  never  made  any  inventory,  and  that  there  was 
certain  property  disposed  of  by  him,  of  which  he  made  no, 
or  only  partial  returns,  which  property  the  defendants  speci- 
fied in  their  answers;  and  that  thus^he  was  indebted  to  the  es- 
tate to  the  amount  of  sixteen  or  seventeen  hundred  dollurs. 
They  also  denied  that  Matthew  Jones  paid  over  to  the  said  Ma- 
ry Halliday,  or  to  theirguardian  for  tbom,  their  full  distributive 
shares  of  the  estate.  The  defendants  further  answered,  that 
ahe  order,  if  any,  dismissing  the  said  Matthew  Jones  fro9i  the 
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administration  of  the  estate  of  the  said  Halliday,wasfraudu* 
lentlyobtainedjit  having  been  taken  two  years  after  the  petition 
of  the  said  Matthew  Jones  for  dismission,  and  without  any 
forther  application ;  that  if  Matthew  Jones  had  lired,  the 
guardian  of  the  said  Amelia  and  Cornelia  would  bare  object- 
ed to  his  obtaining  such  an  order;  but  when  Matthew  Jones 
died,  it  was  supposed  his  application  died  with  him.  The 
defendants  denied  that  there  was  any  legal  sale  of  the 
laud  to  theShotwells  and  Riley,  or  that  the  administrators  of 
Matthew  Jones  had  any  right  to  cancel  the  alleged  sale,  or 
to  appropriate  the  said  land,  as  such  administrators  The 
said  defendants  alleged,  that  they  and  the  said  Mary  flalli- 
day  were  the  sole  owners  of  the  said  80  acres  of  land,  and 
not  the  keirs  of  the  said  IfisMhew  Jones.  The  defendants 
admitted  that  they  brought  the  action,  confessed  judgment^ 
and  entered  the  appeal  as  charged,  but  denied  that  there  was 
any  secret  understanding  with  the  defendant,  James  Monis, 
that  if  they  recovered  the  land  he  should  lose  nothing. 

Jttmes  Morris,  by  his  answer,  admitted  the  facts  substanti- 
ally as  stated  in*the  bfll,  but  denied  that  there  was  any  coUu* 
sion  or  secret  understanding  between  himself  and  tha  plain- 
liflb,  as  to  the  skid  action  of  ejectment 

After  ailment  had  upon  the  motion  to  dissoli^  the  injunc- 
tion, the  Court  refused  to  dissolve  the  same,  and  tlie  respond- 
ants^  counsel  excepted,  and  assign  the  same  as  error. 

Waijcbr,  for  plaintiffs  in  error. 
Asm,  contra.  \ 

Bjf  the  Court. — McDonalb,  J.  delivering  the  opinion;  ^ 

[l«]  The  land  which  is  the  subject  of  the  suit,  in  the  action 
ef  qeetment^  if  the  allegations  of  the  bill  be  tnia^  was  held 
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bf  seVeral  of  the  parties  as  tenants  in  common,  and  some  of 
them  had  put  expensive  improvements  on  a  part  of  it ;  it 
iisd  never  been  divided,  and  the  complainants  ask  an  in- 
junction of  that  action.    They  allege  that  the  improvements 
^etemade  in  good  faith.    The  bill  exhibits  a  very  compli- 
cated state  of  things,  on  the  part  of  the  administrator  of  Ral- 
liday  and  his  administrator,  the  latter  carrying  out,  to  say  the 
Ittst  of  it,  moet  extraordinarily,  the  application  of  the  former 
for  letters  disnfissory  from  his  administration.    The  bill  for 
the  protection  of  the  several  purchasers  of  distinct  portions  of 
Ibe  land  in  controversy,  calls  for  a  settlement  of  the  admin- 
istmtion,  expecting  to  show  that  the  persons  claiming  the 
bndy  or  a  part  of  it,  now,  asheirs-at*law  of  Halliday,  have 
noerved  the  proceeds  of  the  sale,  and  that  by  that  act,  and  a 
long  acquiescence  in  what  has  been  done  in  relation  to  it, 
are  barred  in  equity  from  calling  them  to  account.    It  is 
trae  that  the  bill  does  not  present  a  very  strong  equity  in  this 
aspect  of  the  case,  yet  it'may  be  best  to  investigate  these  mat- 
ters fully. 

*  We  think  that  the  Court  ought  to  have  overruled  the 'de- 
murrer to  the  bill,  and  to  have  refused  the  motion  to  dismiss 
the  bUl 

IJL]  The  answers  do  not  displace  the  equity  of  the  bill,  so 
far  as  the  rights  of  the  complainants,  as  tenants  in  common 
with  the  defendants,  admitting  the  title  of  the  latter  to  be 
good,  are  concerned.  But  they  produce  strong  circumstan- 
ces to  show  that  the  administrator  of  their  deceased  father's 
estate  had  not  fully  accounted. 

The  evidence  furnished  from  the  record  of  his  returns,  co- 
pies of  which  are  made  exhibits  to  the  bill,  are  far  from  con- 
dusifeon  that  point;  nor  is  the  argument  that  upon  the 
cancellation  of  the  contract  of  sale  made  by  the  administra- 
tor on  Halliday's  estate,  the  title  vested  in  the  estate  of  the 
administrator,  instead  of  the  estate  of  Halliday.  The  equity 
of  this  branch  of  the  case  must  be  made  out  by  proof  at  the 
hearing.    The  records  are  unsatisfactory  as  to  that. 
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We  think  that  justice  to  all  parties  requires  that  tfiis  cause 
should  undergo  a  thorough  and  deliberate  investigation,  and 
that  the  injunction  should  be  retained  until  that  takes  place. 

Judgment  affirmei 


Edward  J.  McLerot,  plaintiff  in  error,  vs.  Isaac  McLMSor, 

defendant  in  error. 

When  there  is  mi  adequate  remedy  at  law.  equity  will  not  interfere. 

Equity,  from  Pike  county.  Decided  by  Judge  Cabiitess, 
October  Term,  1857. 

Edward  J.  McLeroy,  as  guardian  of  Charles  W.  McLcroy, 
(the  minor  child  of  James  McLeroy  and  Eliza  W.  Mc- 
Leroy, formerly  Eliza  W.  Oilden)  filed  his  bill  in  equity  for 
an  injunction,  under  the  following  circumstances:  The  said 
Eliza  McLeroy,  then  Eliza  Gilden,  was,  in  1850,  possessed 
of  two  negroes,  which  she  had  received  from  the  estate  of  her 
mother,  Mary  Gilden,  under  and  by  virtue  of  the  will  of 
her  said  mother,  the  4th  item  of  which  was  as  follows:  ^I 
give  and  bequeath  to  my  daughter,  Eliza  W.  Gilden,  and  to 
the  heirs  of  her  body,  a  negro  boy  by  the  name  of  Demps^ 
about  ten  years  old,  also  my  boy  Hanson,  eight  years  old" 
In  1850  the  said  Eliza  Gilden  intermarried  with  James  Mc- 
Leroy, and  in  the  following  year  died.  Thi3  conqplainant 
stated  these  facts  in  his  bill,  and  alleged  tliat  he  was  inform- 
ed and  believed  that  in  consideration  of  said  maniage,  it  was 
agreed  by  the  said  James  McLeroy,  that  the  said  two  negroes 
should  continue  and  remain  the  property  of  said  Eliza  W. 
in  trust  for  the  children  of  the  marriage.  That  Charles  W^ 
the  complainant's  ward,  was  the  issue  of  the  marriage.     That 
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the  said  James  McLeroy  subsequently  intermarried  with 
Mary  White,  and  in  1856,  died  intestate.  That  the  said  Eliza. 
Gilden  received  the  sai^  two  negroes  not  as  her  absolute  prop- 
erty, but  to  her  absolute  use  only,  in  the  event  of  her  having  a 
child  or  children^  and  that  the  fee  in  said  negroes  was  to 
▼est  in  said  children ;  and  up  to  the  time  of  the  birth  of 
the  said  Charles  W.,  they  tirere  so  considered ;  and  afterwards 
the  aaid  James  McLeroy  and  the  said  Eliza  continued  td 
tieat  them  as  the  property  of  the  said  Charles  W.;  and  that  at 
the  time  of  the  second  marriage  of  the  said  James  McLeroy, 
it  wa«  well  understood,  by  the  said  Mary  White,  to  whom 
they  belonged,  and  that  during  the  lifetime  of  the  said  James, 
she  so  treated  and  spoke  of  them.  That  Hanson,  one  of  the 
said  negroes,  had  died  That  letters  of  administration  on  the  . 
estate  of  the  said  James  McLeroy  had  been  granted  to  Isaac 
McLeroy,  and  that  the  said  Isaac  had  taken  possession  of  all 
the  property  of  the  deceased,  and  at  the  same  time  took  pos- 
session of  the  said  negro  Demps,and  did,  in  December,  1856, 
offer  the  said  negro  boy  for  sale  under  an  order  from  the 
Court  of  Ordinary,  as  the  property  of  the  said  James  McLe- 
roy. That  complainant  interposed  a  claim  to  the  said  ne- 
gro, but  not  being  ready  for  trial  at  the  Inferior  Court,  con- 
fessed  judgment  and  entered  an  appeal  to  the  Superior  Court, 
and  said  appeal  was  then  pending.  That  under  the  strict 
rales  of  evidence  in  a  Court  of  common  law,  complainant 
would  not  be  able  to  prove  all  the  aforesaid  facts  and  circum- 
stances, and  had  not  an  adequate  remedy  at  common  law. 
Complainant  therefore  prayed  that  the  said  Isaac  McLeroy 
might  be  ordered  to  deliver  up  to  him,  as  guardian,  the 
said  negro  boy,  Demps,  and  account  for  his  hire  from  the 
time  complainant  demanded  the  same  from  him,  and  for  an 
injunction  restraining  the  said  Isaac  from  trying  the  said 
daim  cause  at  law. 

Complainant  applied  to  the  Judge  in  the  Court  below  for 
an  injunction,  which  was  refused.    And  complainant  ezcept- 
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Gebsn^  Damikj.,  and  I)i3MUK£y  for  plaintiff  in  errfir, 

J«  Q.  A.  Alfobd,  con/ro. 

Bjf  the  Court. — Bxnhiko,  J.  delivering  the  opinion. 

The  bill  alleges,  that  it  was  agreed  by  and  between  JaniM 
McLeroy  and  Eliza  W.  Gilden,  in  contemplation  of  intermit* 
riage,  that  she  should  hold  the  two  negroes  for  the  uae  of  IIm 
children  of  the  marriage ;  that  Charles  W.  McLeroy  was  the 
only  child  of  the  marriage;  and  that,  Jas.  McLeroy,  after  tbe 
marriage  and  the  birth  of  Charles  W.,  always  treated  the  two 
negroes  as  the  property  of  Charles  W. 
'  Whatever  title  to  the  negro  in  dispute,  this  gave  to  Oiarles 
W.,  may  be  as  well  asserted  at  law,  on  the  trial  of  theclaiiii, 
as  it  can  be,  in  equity.    This  is  plain. 

There  is  no  need,  then,  for  the  bill,  and,  therefore,  no  e^- 
ty  in  the  bill 

I  remark,  however,  that  whether  the  agreement  gave  any 
title  to  the  negro  to  Charles  W.  or  not,  depends,  I  suppote, 
upou  whether  the  agreement  was  in  loriting  or  not ;  or,  if  it 
was  not  in  writing,  upon  whether  it  was  executed^  carried  out, 
or  not,  by  the  father,  James  McLeroy,  in  his  lifetime.  Wlie- 
ther  his  conduct  in  respect  to  the  negroes,  amounted  to  an 
execution  J  a  carrying  out^  of  the  agreement,  is  another  qnes* 
tion. 

Judgment  afirmed. 


J<^  A.  DoANS,  claimaBV  plaintiff  in  error,  vs.  S.  B.  Ci^t-' 

TSNn^N  &  Co*  defendants  in  error. 

[1.]  Where  tiro  tenemente  on  the  same  lot»  worth  eaeh  eerenl  thonsud  doUan^ 
129  both  livtoA  cm  tad  eeldtogelher  tontiify  AtaxeseeatloBof  leMflm  Mehai^ 
^    diiddolU9%  the  MleiiftbtoliijkdlyoaHaad  void, 

[l]  Xh0O«rQ^afAeitjlotaiortgBfefitUilS5ft;  JaBepleaiberi  1816,  >tMH»p 
tion  18  iflsoed  to  collect  the  tax  dqe  bj  the  mortg^or,  for  1856,  Mid  aeUi^  not  ^ 
eqtilly  of  redemption,  bnt  the  whole  property,  a  property  worth  six  or  WTea  lko«- 
nod  deOin^  for  lees  than  one  hundred. 

HeZ^  ThM  the  lisD  of  tb^  ino|1g^^  is  not  diresled  by  the  sele. 


Claim,  from  Fulton.  Tried  before  Judge  Bull,  at  October 
Term,  1857. 

A  mortgage ^/cr.,  bearing  date  30th  April,  1857,  in  faror  of 
S.  6.  Chittenden  &  Co.,  against  James  T.  Doane,  for  nine- 
teen hundred  and  nine  dollars  and  eighty-four  cents,  besides 
interest  and  c^sts,  was,  by  the  Sheriff  of  Fulton  county,  lev- 
ied upon  the  property  mortgaged.  The  levy  was  made  lat 
May,  1857.  The  mortgage  was  executed  by  James  T.  Doane 
to  plaintiffs  in^ /a.  on  the  15th  November,  1855,  and  re- 
corded 24th  November  of  the  same  year.  A  claim  to  this* 
property  was  interposed  by  John  A  Doane. 

Upon  the  trial  of  the  claim,  the  plaintiffis  in  JL  fa.  (the 
n^er^agees)  offered  in  evidence  the  mortgage>i/a,  with  the* 
eoXxj  of  the  levy  by  the  Sheriff  upon  the  property  described 
in  the  mortgagjo^  which  was  ^upon  part  of  lot  No.  4,  in  block 
No.  10,  in  the  city  of  Atlanta,  being  pari  of  land  lot  Na  77,. 
i^  the  4th  district  of  originally  Henry,  now  Fulton  cottntf, 
fronting  on  Whitehall  street  50  feet,  and  on  Hunter  stiett. 
140  feet  5  inches/' 

The  plaintiff  in  ^ /a.  further  proved  by  the  Sh^rifl^wbQ 
miuie  the  letry,  that  James  T.  Doane,  the  mortgagor,  wa«  ia 
pofeession  of  the  property  at  the  date  of  the  mprtgaga  Here 
plaintiff  closed. 

The  claimant  then  offered  in  evidence  the  copy  pf  a  tax  >?. 
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fa.  (the  loss  of  the  original  having  been  proved)  in  favor  of 
the  City  of  Atlanta,  against  James  T.Doane,for  taxes  due  by 
him  to  said  city  for  the  year  1856,  dated  IstSeptember^  1856, 
with  the  following  entries  endorsed  thereon : 

^'Levied  the  within^  /a.  on  part  of  city  lot  Na  4,  bIo9k 
No.  10,  lying  on  Whitehall  and  Hunter  streets,  including  the 
house  lately  occupied  by  John  A.  Uoane,and  the  one  at  pre* 
sent  occupied  by  Andrews  &  Miller,  being  part  of  lot  No.  77« 
originally  Henry,  now  Fulton  county.    This  Oct.  2Sih^  1856. 

B.  N.  WILLIFORD,  Marshal." 

« 

^  December  1st,  1856.  The  parcel  of  land,  &c,,  levied  on 
by  virtue  of  this^.  feu  was  this  day  sold  by  me  to  John  A. 
Doane  for  2^9  50,  which  I  have  applied  in  full  satisfaction 
of  this^./6f. 

B.  N.  \VlLLIFORD,  Marshal.'' 

^Georgia,     1      I,  W.  B,  Venable,  Clerk  of  the  Superior 

Fulton  county.  /  Court  of  said  county,  do  hereby  certify  that 

•    the  within  /./a,,  with  the  entries  thereon,  is  a  true  copy  of 

the  original  now  of  record  in  my  office.    Given  under  my 

hand  and  official  signature,  this  3d  December,  1856. 

W.  R.  VENABLE,  Clerk.'^ 

Claimant  then  offered  and  read  in  evidence  a  deed  from 
Williford,  the  Marshal,  to  him,  dated  Sd  December,  1856, 
conveying  said  lot,  in  pursuance  of  said  sale.  This  deed 
was  recorded  dd  December,  1856,  the  day  of  its  data 

Claimant  then  introduced  B.  N.  Williford,  who  testified, 
that  as  Marshal,  he  levied  said  tax  execution  on  said  lot,  28th 
Oct.,  1856,  and  sold  the  same  to  John  A.  Doane,  for  $99  50, 
he  being,  at  that  price,  the  highest  bidden  Said  sale  was 
made  on  the  1st  Monday  in  Decen^ber,  1856.  That  as  the 
entire  let  consisted  only  of  one-fourth  of  an  acre,  and  cover- 
ed with  houses,  one  occupied  by  defendant  as  a  store  below 
and  dwelling  above,  the  other  by  Andrews  &  Miller,  which 
were  cohnected  by  a  flight  of  stairs,  and  a  floor  at  the  head. 
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with  doors  opening  into  each  house,  and  by  a  roof  extending 
from  one  to  the  other — ^he  offered  the  whole  for  sale  at  once, 
considering  the  lot  incapable  of  convenient  division.  Both 
houses  were  not  under  the  same  roof. 

Claimant  further  proved  that  the  store  house  was  worth 
^4000  or  05000,  and  the  annual  rent  about  0300  or  0400. 
And  the  house  occupied  by  Andrews  &  Miller  about  $2000, 
rent  aboUt  0150  or  0200. 

Upon  this  testimony  the  presiding  Judge  charged  the  jury^ 
that  it  was  illegal  to  sell  the  whole  property  together,  if  the 
two  houses  were  separate  tenements,  and  one  could  be  sold 
without  interfering  with  the  occupancy  of  the  other,  and  thai 
the  fact  of  one  pair  of  stairs  running  between  the  buildings^ 
affording  a  common  entrance  into  the  upper  story  of  each 
building  made  no  difference.  And  that  if  the  whole  proper- 
ty was  sold  together  to  satisfy  so  small  a  Jufa^^  when  a  part 
could  have  been  conveniently  sold,  the  sale  was  void  as 
against  creditors. 

His  Honor  further  charged,  that  the  claim  or  lien  of  the 
city  for  taxes  for  1856,was  superior  to  and  had  priority  over 
any  mortgage  executed  by,  or  any  judgment  recovered  against, 
defendant  during  that  year.  But  a  mortgage  executed  by 
him,  prior  to  that  year,  had  priority  of  taxes  due  in  and  for 
1856,  and  if  they  believed  thai  the  mortgage  was  executed 
by  defendant  previous  to  the  year  1856,  then  they  should 
find  the  property  subject,  and  the  sale  by  the  marshal,  even 
for  taxes,  passed  no  title  to  the  purchaser,  beyond  the  mort- 
gagor's equity  of  redemption. 

There  was  no  evidence  that  any  portion  of  the  tax  fufa. 
against  Doane,  was  for  taxes  due  on  the  property  mortgaged. 

To  which  charge  claimant  excepted. 

The  jury  found  the  properly  subject  to  the  mortgage  JLfa. 
Whereupon  counsel  for  claimant  tender  their  bill  of  excep- 
lionn,  and  assign  as  error  the  charges  above  given. 


loe  SUPXEIIB'  COURT  OF  CaORfilA. 

Hiu.^  for  plaUuiff  in  eiror, 
T.  L.  Cooper^  cofUrc^ 

By  thfi  Court. — Lumpkin^  J.  delivering  the  opinion^ 

Was  the  Court  right  in  ruling  in  this  case,  that  the  sale 
was  Toid  on  account  of  its  excessiveness  ? 

We  think  so  most  clearly.  Here  were  two  tenements  ac- 
tually  occupied  by  different  persons,  and  erected  for  thai  poF- 
poee,  having  no  necessary  connection  with  each  other,  and 
each  of  which  is  proven  to  have  been  worth  thousands  of 
dollars,  both  offered  for  sale  together  to  satisfy  a  tax/i/a,  of 
less  than  one  hundred  dollars. 

By  the  Tax  Act  of  1804,  no  more  property  could  be  sold 
than  was  necessary  to  satisfy  the  t3x^.fa.  and  cost  If  two 
lots  of  land  were  sold  together,  the  sale  was  void ;  and  parceh 
of  the  same  tract  had  to  be  separately  offered  until  a  sufficient 
sum  was  raised  to  pay  the  amount  And  to  the  same  effect 
is  the  1 4th  Sec  of  the  charter  of  the  city  of  Atlanta.  {Pany^/i, 
qf  Charier  and  Ordinances,  p.  9.)  Under  such  enactments, 
which  are  reasonable  and  right,  how  can  a  sale  be  justified  oi 
the  character  of  this  ? 

But  it  is  argued  that  the  Marshal  is  the  sole  judge  of  this 
matter ;  and  that  his  Honor  Judge  Bull,  had  no  right  to  in- 
struct the  jury  that  the  facts  in  this  case  did  not  justify  the 
judgment  of  that  officer. 

We  dissent  wholly  from  this  position.  True  the  levying 
officer  must  jndge,  but  still  he  must  be  guided  and  governed 
by  the  law  as  Courts  are  in  the  exercise  of  their  discretion, 
and  if  his  discretion  be  grossly  abused,  as  the  facts  testified 
to  by  himself  show  it  was  in  this  case,  it  must  be  controlled 
and  his  acts  set  aside  by  those  having  paramount  and  ulti- 
mate authority  to  decide  ki  this  matter. 

Was  the  Court  further  right,  in  holding  that  the  tax  lien 
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in-tUs  case  did  not  override  tbe  mortgage  lien  ?  We  concur 
foUy  wiftk  the  Circuit  Judge  that  it  did  not 

The  citjr  charter  declares  that  the  tax  execution  shall  ooljr 
bind  the  property  of  the  defendant  from  the  date  thereoC 
(Pampklei  qf  Jlet  of  Inearporaiian  and  Ordinances^  p.  §.) 
Here  the  mortgage  lien  was  created  in  the  Fall  of  1855 ;  the 
tax  was  for  the  year  1856 ;  property  was  given  in,  in  April, 
1850 ;  -and  the  execution  is  dated  September,  1856. 

We  concur  with  the  learned  counsel  for  the  plaintiff  in  er- 
ror, that  all  property  liable  to  be  taxed  shall  pay  taxes ;  and 
we  further  concur  with  him,  that  in  order  to  ascertain  who 
is  liabld  we  must  look  to  the  person  who  owns  the  title ;  and 
we  concede  further,  that  the  title  in  this  case  was  in  the  mort- 
gagor,  until  it  should  be  divested  by  foreclosure  and  sale. 
He  can  ask  no  further  admissions.  What  then  was  the  law 
applicable^  to  the  facts  of  the  case  ?  The  tax  was  assessed 
on  this  city  property.  The  execution  to  enforce  its  payment 
issued  against  the  mortgagor.  All  this  was  right  He  had 
not  parted  with  the  titla  Nor  had  he  been  divested  of  it  by 
judicial  sale.  But  what  then  ?  Herein  consists  the  fallacy 
of  the  whole  argument  In  1855,  before  this  tax  accrued, 
the  owner  had  created  a  mortgage  lien  on  the  lot  It  conld 
.only  be  sold  then  subject  to  this  lien,  or  as  we  usually  say, 
whether  technically  accurate  under  our  laws  or  not,  it  makes 
no  difference,  and  means  practically  precisely  the  same  thing, 
^  the  equity,  of  redemption  only  could  be  sold;  and  if  in  this 
way,  the  amount  due  could  not  be  raised,,  the  mortgagee  un* 
der  the  act  of  1804,  was  liable  for  and  could  be  forced  to  pay 
the  balance.  All  this  whole  doctrine  free  from  any  perples* 
ity,  will  be  found  in  the  15th  Sec.  of  that  act  CpM,  1050.  It 
says,  ^AU  deeds  of  gift,  conveyances,  mortgages,  sales  and 
assigoments  of  goods,  lands,  tenements,  and  chattels  of  any 
kind  of  any  person  whatsoever,  made  with  an  intention  to 
avoid  paying  the  aforesaidtaxes,  are  hereby  deemed  and  de- 
clared null  and  void;  and  in  case  any  person  who  has  mort- 
gaged estate^  real  or  personal,  shall  neglect  or  refuse  to  pay 
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the  tax  for  the  same^  the  mortgagee  shall  be  liable  to  pay  the 
same.  Provided  that  no  such  sale  for  taxes,  under  this  act, 
shall  tend  to  affect  the  State's  title  to  any  property  mortgaged 
or  secured  thereto.'^ 

The  proviso,  of  course,  has  nothing  to  do  with  the  subject 
I  thought  it  best  however  to  quote  the.  entire  sectipn. 

Is  it  not  obvious  that  the  owner  of  property,  real  or  person- 
al, may  bona  fide  sell,  mortgage  or  give  his  estate,  befote  ^he 
lien  of  the  State  attaches  thereon  ?  and  what  difference  can 
it  make  to  the  State,  whether  the  grantor  or  grantee,  the  do- 
nor or  donee,  the  mortgagor  or  mortgagee,  pays  the  tax?  It 
is  all  the  same  to  the  public  It  is  manifest,  that  whatever 
confusion  exists  upon  this  subject,  there  is  none  in  the  law 
itself.     It  is  harmonious  and  just 

The  error  in  this  matter  consists  in  having  sold  the  whole 
property,  when  the  equity  of  redemption,  or  the  property  sub- 
ject to  the  mortgage  incumbrance,  was  all,  that  could  have 
been  sold  under  the  tax  execution  against  James  T.  Doane, 
and  that,  as  the  testimony  shows,  was  sufficient  to  have  paid 
ifxe  debt  many  times  over.  Wha.t  connection  there  is  be- 
tween James  T.  Doane,  the  mortgagor,  and  John  A.  Doane, 
the  purchaser  of  this  valuable  property,  and  claimant  in  this 
case,  the  record  does  not  disclose. 

That  the  public  revenue  must  be  collected,  all  agree.  But 
the  power  to  collect  taxes,  even  in  favor  of  the  sovereign  State, 
much  less  these  municipal  corporations,  is  not  so  omnipotent 
as  counsel  imagines.  The  authority  of  the  government  is  al- 
ways tempered  with  wisdom  and  justice,  as  well  as  mercy. 
Hence  the  provision  in  the  Act  of  1840,  {Cobb,  1072,)  giving 
to  the  citizen  the  right  to  claim  property  not  subject  to  a  tax 
collector's  execution. 

I  have  discussed  this  question  as  though  the  grant  of 
power  to  this  corporation  to  levy  and  collect  taxes,  elevated 
it  to  an  equality  of  right  with  the  Slate  itsel£  I  am  very  far, 
however,  from  entertaining  such  an  opinion.  On  the  contra* 
ry,  I  bold  that  they  are  amenable  to  the  law  for  the  abuse 
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of  their  power;  and  sabject  to  judicial  control,  the  same  as 
individuals,  except  where  exceptions  and  immunities  hava 
been  conferred  by  the  sovereign  power  that  brought  them  in- 
ta  being. 

Judgment  affirmed. 


Elizabbth  Sanders,  caveator,  &c.,  plaintiff  in  error,  vs.  B. 
F.  Wjlbd,  et  aL  propounders,  &c.,  defendants  in  error. 

A  will  dircrUng  the  cxocutor,  after  the  paymant  of  the  debti*  of  the  tesUtor,  which 
were  small,  and  the  estate,  indopende^jtof  the  negro  property,  ample  to  dischargB 
them,  to  romore  the  toBtator's  elavee  to  some  free  Stafe.  to  be  wleotod  by  Um  exa- 
«iitor»  and  there  to  set  them  free,  U  not  contrary  to  the  law*  of  thiu  Stata,  nor  with- 
in the  AcU  of  1801  and  1818,  prohibiting  raaniimiMion  iu  this  SuUf,  except  by  thm 
taootaon  of  tb^  Legislature. 

Manumission  of  slaves  by  will,  from  Monroe  county.  De- 
eidedby  Judge  Cabiness,  August  Term,  1857. 

Nathaniel  T.  Myrick,  of  Monroe  county,  oa  the  Slst  of 
June,  1856,  executed  his  last  will  and  testament;  and  after 
direction  to  his  executors*to  pay  his  debts  and  funeral  expen- 
ses, proceeded  in  the  2d  and  3d  items  as  follows : 

«//«m  Second:  I  deme  andb3queath,and  require  my  ex- 
ecutors hereinafter  named,  to  remove  my  servants  Owen^ 
Elizabeth,  Joseph,  Samuel,  William,  Flora,  George,  Haniett 
and  Leonard,  to  some  freeState,  as  my  executors  may  choose 
and  select,  as  they  may  deem  proper,  then  and  there  to  man- 
umit an'd  set  them,  my  said  named  servants,  free,  to  act  for 
Ihcmsclves,  them  and  their  heirs  foreven 

liem  Third:  My  executors  hereinafter  named  shall  pur- 
chase in  such  free  State  as  they  may  select,  a  parcel  of  land .. 
sufficient  for  the  above  named  servants,  with  asupply  of  pro- 
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TunonSy  honsehold  and  kitchen  furniture^  farming  utensils, 
hones  or  mules,  cattle,  hogs  and  sheep,  with  the  money  ari- 
sing  from  the  sale  of  my  estate,  as  above  directed,  and  shall 
pay  over  any  surplus  after  paying  for  the  removal  aforesaid 
land  and  other  articles  mentioned,  to  my  servant  Owen,  to 
be  manumitted  aforesaid,  each  one  to  have  and  own  an  equal 
portion  of  said  land  and  other  articles  to  be  purchased  as 
aforesaid,  and  also  an  equal  portion  of  the  money  remaining 
after  the  removal  and  settlement  aforesaid.'^ 

To  the  probate  of  this  will  a  caveat  was  entered  by  Eliza- 
beth Sanders. 

At  the  trial  upon  the  appeal,  the  proponnder  of  the  will 
introduced  in  evidence  the  said  will  To  the  admission  of 
this  paper  in  evidence  the  caveators  objected  on  the  ground, 
.  that  all  the  witnei/sses  to  the  said  will  had  not  been  examined, 
nor  had  the  failure  to  examine  them  been  accounted  for;and 
that  the  said  piiper  so  offered  was  illegal  and  in  violation  of 
fhe  Statutes  of  the  State  against  the  manumission  of  slaves. 
The  Court  overruling  the  objection,  admitted  the  wil|  in  evi- 
dence,  and  the  caveator  excepted. 

The  jury  found  for  the  will,  and  the  caveator,  by  her  coun* 
ael,  moved  the  Court  for  a  new  trial  on  the  followifiggrounds 

1st  Because  the  Court  erred  in  allowing  the  will  to  be  read 
to  the  jury,  before  all  the  witnesses  to  it  had  been  examitaed 
by.  the  propounders,  and  before  they  had  shown  any  reason 
why  all  the  witnesses  were  not  examined. 

9d.  Because  the  Court  erred  in  allowing  the  paper  to  be 
read  in  evidence  to  the  Jury,  it  being  illegal  and  in  violation 
of  the  laws  of  this  State  against  the  manumission  of  slaves, 
and  against  the  public  policy  of  this  State 

Sd.  Because  the  Couft  erred  in  refecting  the  evidence  of 
Vincent  T.  Lassiter,  who  testified,  that  en  the  Evening  the 
testator  made  his  will,  on  account  of  signer  of  stupor  and 
weakness  exhibited  by  testator,  he  remarked  in  preeence  of 
some  of  the  negroes,  that  the  testator  never  would  make  a 
will. 
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4tli.  Becaate  (he  verdict  of  the  jury  is  against  the  lav  and 
the  eridence. 

The  Conrt  refused  to  grant  a  new  trial,  and  caveator 
excepted,  and  filed  her  bill  of  exceptions,  assigning  as  error 
all  the  grounds  taken  in  the  motion  for  a  new  trial 

GiBsox ;  and  Hammoud,  for  plaintiff  in  error. 
PncKAan  ;  and  Stxphxns,  ron/ra. 


•    • 


By  the  Court. — ^IjUmpkin,  J.  delivering  the  opinion. 

Ill  the  matter  of  Nathaniel  T.  My  rick's  testament,  we  have 
examined  the  will,  and  find  there  is  nothing  in  it  to  bring  it 
within  any  of  the  exceptional  cases  decided  by  this  Court ; 
and  that  the  naked  question  presented  for  our  adjudication 
is,  whether,  by  the  laws  of  this  State,  a  testator  can  direct  his 
jexecutor  to  remove  his  slaves,  after  his  death,  ta  some  free 
Stale,  for  the  purpose  ofacquiring  their  freedom  t)y  the  ope- 
lation  of  the  lex  lociy  and  make  provision  for  them  in  their 
new  home?    Is  this  forbidden  by  the  Acts  of  1801  and  1818? 

la  support  of  my  opinion  in  favor  of  the  negative  of  this 
ipropoeilion,  I  simply  refer  to  the  past  decisions  of  this  Court. 
I  will  not  re-argue  a  point  so  often  and  so  elaborately  dis- 
cussed. 

My  brother  Benning  refers  to  three  positions  occupied  by 
him  in  the  Bledsoe  Will  Case,  and  which  he  insists  have  ne- 
ver been  answered,  aor  attempted  to  be  answered,  and  which 
he  deems  impregnable. 

The  first  is,  that  this  case  comes  clearly  within  the  word^ 
of  the  law ;  secondly,  that  the  policy  of  preventing  domestic 
emancipation  is  best  and  most  effectually  subserved  by  pro- 
hibiting all  emancipation  whatsoever;  and  thirdly, that  there 
can  be  no  exterior  which  is  not  necessarily  preceded  by  do- 
mestie  emancipation. 

All  three  of  these  positions  have  been  incidentally,  if  not 
formally,  again  and  again  considered  by  this  Court,  and  we 
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had  supposed  the  argument  pretty  well  exhausted  apoa  each.  « 
I  propose,  however,  briefly  to  notice  each  of  them  ia  their 
order. 

I.  That  clauses  can  be.found  in  one  or  both  of  the  Actere- 
ferred  to,  broad  enough jperhapsj  to  embrace  foreign  .as  well 
as  domestic  manumission,  may  be  conceded  ;  but  taking  die 
whole  of  each  Act  separately,  or  both  together,  I  demur  to 
the  proposition,  that  extra-territorial  emancipation  is  included 
in  the  words  of  either  of  these  Acts. 

What  was  the  object  of  the  Act  of  1801  ?  Its  title  disclose 
It  was  an ''Act  prescribing  the  mode  of  manumitting  slaves 
in  this  State  V^  Cobby  983.  Here,  then,  we  meet  with  m 
stumbling  block  upon  the  very  threshold  of  the  discussioo. 

Instead  of  being  an  Act  to  prohibit  manumission,  partial 
or  total,  at  home  or  abroad,  ii  is  simply  an  ''Act  prescribing 
the  mode  in  which"  it  shall  be  done  •'m  this  StateV  And 
right  here  arises  a  dilemma.  The  title  of  the  Act,  Specifying 
as  it  does^  that  it  was  passed  to  prescribe  the  mode  of  freeing 
negroes  in  this  State^  and  for  no  other  purpose,  if  it  contains 
any  matter  difierent  from  this,  that  is,  the  matter  contended 
for  on  the  other  side,  namely^  a  prohibition  against  foreign 
emancipation,  it  is  unconstitutional  and  void.  Xvllth  see.  % 
Art.  Cons.  St.  Go.  Cobb,  U14. 

But  the  Act  is  valid.  Read  it  in  the  light  of  its  title,  and  to 
its  tit^e  it  must  be  restricted;  and  the  foundation  upon  which 
my  brother's  first  position  rests,  so  fai  as  th'is  Act  is  concern- 
ed, is  entirely  swept  away. 

I  have  said  there  is  no  repugnancy  between  the  title  and 
the  body  of  this  Act.  The  first  section  declares  that  slaves 
can  only  be  manumitted  by  the  Legislature.  I  ask,  can  it  be 
doubted  that  any  master  in  the  State,  notwithstanding  this 
section,  has  the  right  to  remove  to  New  York,  or  any  other 
free  State,  and  take  his  slaves  with  bim,  and  thus  by  opera- 
tion of  law,  secure  to  them  their  freedom  ?  No  one  has  ever 
expressed  or  intimated  such  an  opinion.     The  first  section. 
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•  then,  does  not  forbid  foreigu  emancipation  by  the  master  in 
his  lifetiraa 

The  second  section  provides  a  penalty  for  a  breach  of  the 
Act/and  amongst  other  things  declares,  that  any  slave  set 
free,  contrary  to  the  meaning  of  the  Act,  shall  stiil  be,  to  all 
intents  and  purposes,  in  a  state  of  slavery.  Did  the  Legislature 
of  1801  design  to  render  themselves  ridiculous,  by  the  pro- 
mulgation o^^brutumjubntiiy  that  slaves  set  fxQQ  by  their  re- 
moval to  a  free  State,  should  still  be  in  a  state  of  slavery? 
Such  an  imputation  would  be  disrespectful  to  that  body. 

The  third  and  last  section  makes  it  penal  for  officers  to  re- 
cord any  deed,  or  other  instrument,  which  shall  have  for  its 
object  the  manumitting  or  setting  free  any  slave.  As  no  deed 
was  necessary  to  confer  freedom  on  slaves,  by  transferring  them 
to  a  free  State,  foreign  emancipation  could,  of  course,  be  ef- 
fected by  the  master  in  his  lifetime,  without  incurring  the 
penalties  of  this  Act.  Wills  are  not  designated  in  this  sec- 
tion by  name,  still,  the  words  are  broad  enough  to  include 
them;  and  it  is  in  accordance  with  the  whole  object  of  the 
Act  to  construe  it  to  apply  to  wills.  And  if  no  will  can  be 
recorded  which  confers  freedom. abroad,  there  can,  of  course, 

•  be  uo  such  thing,  for  the  will  gives  no  authority  to  the  exe- 
cutor to  act,  until  proven  and  admitted  to  record^by  the  prop- 
er tribunal  But  this  section  must  be  construed  in  reference 
Co  the  rest  of  the  Act ;  for  it  is  one  of  the  means  provided  for 
i^  observanca  The  language  of  this  section  must  be  limi- 
ted to  the  purpose  for  which  the  law  was  passed ;  and  that, 
as  we  have  s^en,  was  to  prescribe  the  mode  of  manumitting 
slaves  in  thisStatCj  which  is  by  the  Legislature,  and  to^make 
it  penal  to  do  it  in  any  other  way. 

So  much  then,  for  the  present,  for  the  Act  of  1801.  We 
shall  b&ve  occasion  to  advert  to  it  again  before  closing  these 
remarks. 

The  Act  of  1818  was  an  "  Act  supplementary  to,  and  more 

•  effectually  to  enforce  the  Act  of  1801."     Cobb^  9S9. 

We  have  seen,  that  by  the  third  section  of  the  Actof  ISOl, 
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no  instrument  could  be  recorded  which  gave  freedom  to 
slaves  in  this  State',  and  it  was  very  naturally  interpreted  to 
extend  to  the  whole  deed  or  will.  But  in  the  second  sec- 
tion of  the  Act  of  1818,  it  is  declared  that  the  third  section  of 
the  Act  of  1801  shall  be  construed  to  extend  to  inhibit  the 
recording  only  so  much  of  any  instrument  as  relates  to  man- 
umission. Here;  then,  is  a  legislative  declaration  against  too 
latitudinary  a  construction  of  the  language  in  th^  third  sec- 
tion of  the  Act  of  1801. 

And  yet  it  would  seem  that  to  make  the  whole  instrument 
void,  would  have  been  a  very  efficacious  mode  of  preventing 
a  violation  of  the  Act.  But  suppose  the  Courts  of  the  State 
had  construed  the  third  section  of  that  Act  to  inhibit  foreign 
emancipation,  when  the  fell  demon — abolitionism— ^had  not 
reared  its  monster  head  to  menace  the  land,  and  when  six 
years  after,  as  their  resolution  shows,  the  Legislature  had  not 
abandoned  the  idea  of  prospective  and  ultimate  emancipa- 
tion, and  when  they  were  passing  resolutions  laudatory  of  the 
American  Colonization  Society,  who  doubts  that  the  Grene- 
ral  Assembly,  at  that  day,  would  promptly  have  negatived 
any  such  interpretation  of  the  Act  of  1801,  as  is  sought  now, 
for  the  first  time,  to  be  put  upon  it?  No;  it  is  a  modern 
thought,  obviously  and  unquestionably  suggested  by  the  state 
and  change  of  the  times,  and  not  by  the  Act  itself. 

The  Act  of  1818  was  intended  to  accomplish  a  two-fold 
purpose;  to  extend  the  Act  of  1801,  and  to  prevent  evasions 
of  it,  by  what  may  be  denominated  fraudulent  manumission. 
lliat  is,  by  allowing  persons  of  color  the  full  exercise  and 
enjoyment  of  all  the  rights  of  free  persons,  and  yet  who  never 
have  been  manumitted  in  conformity  to  law,  and  without 
being  subject  to  the  duties  and  obligations  incident  to  such 
persons.  Against  this  state  of  things  the  Act*of  1818  ispart- 
ly  directed. 

The  preamble  to  the  Act  recites,  that/^  Whereas  the  prin< 
ciples  of  sound  policy,  considered  in  reference  to  the  free  citi- 
zens of  this  State^  and  the  exercise  of  humanity  towards  the 
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slave  population  within  the  same,  imperiously  require  that 
.  the  number  of  free  persons  of  color  within  this  State,  should 

not  be  increased  by  manumission,  or  by  the  admission  of  such 
persons  from  other  States  to  reside  therein  :  And  whereas, 
divers  persons  of  color,  who  arc  slaves  by  the  laws  of  this 
State,  having  never  been  manumitted  in  conformity  to  the 
same,  are  nevertheless  in  the  full  exercise  and  enjoyment  of 
all  the  rights  and  privileges  of  free  persons  of  color,  without 
being  subject  to  the  duties  and  obligations  incident  to  such 
persons,  thereby  constituting  a  class  of  people,  equally  dan- 
gerous to  the  safety  of  the  free  citizens  of  this  State,  and  de- 
structive of  the  comfort  and  happiness  of  the  slave  popula- 
tion thereof  which  it  is  the  duty  of  this  Legislature,  by  all 
just  and  lawful  means,  to  suppress.'' 

Here,  again,  as  in  the  title  to  the  act  of  ISO  1,  we  are  im- 
pressed with  the  one  single  definite  object  in  contemplation 
of  the  L^slature,  namel,y  the  evils  of  domestic  manumis- 
sion, acCual  and  colorable,  and  the  mode  of  preventing  it 
Not  only  is  this  one  thought  uppermost  in  their  mind,  but 
none  other  seems  ever  4o  have  entered  their  imagination,  or 
been  even  conceived  of.  My  brother  says  he  has  no  preju- 
dice against  free  negroes,  and  thinks  they  constitute  a  very 
convenient  class  of  our  population.  And  he  is  not  singular 
in  this  opinion.  But  we  are  sitting  here  merely  to  expound 
and  enforce  theiegislative  will,  and  not  our  own.  And  there 
can  be  no  contrariety  of  conclusion  in  reading  these  acts, 
that  the  Legislature  entertained  a  very  different  view  of  the 
matter.  They  looked  upon  free  negroes  in  our  midst  as  a 
great  nuisance,  and  were  determined  by  the  most  stringent 
enactments  to  prevent  the  increase  or  multiplication  of  this 
mischief. 

'  While  this  idea  is  put  forth  so  prominently,  throughout 
these  statuses,  it  is  equally  remarkable  that  no  allusion  is  made 
in  any  one  line,  or  word,  or  syllable,  in  either  of  these  Acts, 
to  foreign  emancipation ;  and  yet,  after  a  universal  acquies- 
cence of  the  people  of  the  State,  for  more  than  a  quarter  of  a 
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century,  as  to  the  true  and  only  meaning  of  these  Acts,  H  is 
now  discovered  for  the  first  time,  that  they  contain  a  prohib- 
ition against  extra-territorial  emancipation !  This  difference 
of  opinion,  upon  a  point  which  appears  to  me  too  plain  and 
palpable  to  admit  of  doubt,  has  done  much  to  humble  my 
pride  of  opinion,  ajid  to  teach  me  patience,  even  when  taea 
deny  the  existence  of  matter;  that  man  can  hold  property  in 
man ;  contend  for  the  immaculate  conception  of  the  Virgin 
Mother ;  or  any  other  philosophical,  political  or  religious 
dogma. 

In  the  first  clause  of  the  4lh  section  of  the  Act  of  1818,  we 
And  broader  terms  used  than  in  the  3d  section  of  the  Act  of 
1801.     In   the  latter  it  is  merely  declared  unlawful  for  the 
Clerks  of  the  Superior  Courts,   or  any  other  officers  of  the 
State,  to  enter  on  record,  in  any  book  of  record  kept  by  them, 
any  deed  of  manumission  or  other  paper  which  shall  hAve 
for  its  object  the  manumitting  or  setting  free  of  any  slave  or 
slaves;  whereas,  in  the  first  clause  of  this  4th  section  of  Ihe 
Act  of  IS  18,  it  is  declared  that  all  and  every   will  and  testa-- 
nient,  deed,  whether  by  way  of  trust  pr  otherwise,  contract, 
agreement  or  stipulation,  or  other  instrument  in  writing,  or 
by  parol,  made  and  executed  forihe  purpose  of  effecting  or 
endeavoring  to  effect  the  manumission  of  any  slave  or  slaves, 
either  directly,  by  conferring  or  attempting  to  confer  freedom 
on  such  slave  or  slaves ;  indirectly  or  virtually,  by  allowing 
and  securing,  or  attempting  to  allow  and  secure,  to  such  slave 
or  slaves,  the  right  or  privilege   of  working  for  his,  her,  or 
themselves,  free  from  the  control  of  the  master  or  owner  of 
such  slave  or  slaves,  or  of  enjoying  the  profits  of  his,  her,  or 
their  labor  or  skill,  shall  be,  and  the  same  are  hereby  declared 
to  be  utterly  null  and  void. 

It  will  not  be  disputed,  that  if  you  take  this  part  of  the 
section  only,  the  words  of  the  Act  are  broad  enongh  to  cover 
the  will  before  us,  and  all  others  conferring  freedom,  wheth- 
er foreign  or  domestic.  But  the  fallacy  of  the  proposition 
which  I  am  endeavoring  to  combat,  consists  in  its  being  based 
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upon  one  clause  of  the  statute.  Is  it  legitimate  to  do  tliis  ?  To 
take  one  clause,  or  even  section  of  a  statute,  one  item  of  a 
will,  or  any,  other  instrument,  and  construe  it  apart  from  the 
context  ?  Such  a  mode  of  interpretation  is  inadmissible. 
You  must  construe  every  contract,  constitution,  and  every 
other  instrument,  as  a  whole.  It  was  the  fool  that  said  in 
his  heart,  *' There  is.no  God."  And  yet  .leave  out  the  con- 
text, thej  first  part-  of  the  first  verse  of  the  i4th  chapter  of 
Psalms,  and  you  can  prove  by  the  Bible  itself,  "  there  is  no 

GOD.'^ 

t 
And  this  is  the  rule  of  common  law  as^well  as  of  common 

sense.    "  The  intent  of  the  Legislature,"  said  C.  J.  Best,."  is 

not  to  be  collected  from  any  particular  expression,  but  frofti 

a  general  view  of  the  whole  of  an  Act  of  Parliament."    4 

Bbig.  A  196. 

Before  reaching  tbe  end  ofthe  4th  section  of  the  Act  of 
l8l8,  beginning  with  the  general  terms  which  I  have  quoted, 
we  find  a  provision,  that  the  slaves  attempted  to  be  freed,  in 
contravention  of  the  terms  of  that  Act,  are  made  liable  to  be  ar- 
rested by  warrant,  and  sold  as  slaves  at  public  outcry.  The  Le- 
gislature had  in  contemplation,  of  course,  slaves  remainingas 
lreemen,or  quasi  free,  in  the  State.  But  when  we  reach  the 
10th  section  ofthe  Act,  all  doubt  vanishes  as  to  the  meaning 
ofthe  Act  It  requires  Courts  of  Juslice  to  construe  the  Act 
of  1818  according  to  the  true  intent  thereof,  ^''  as  declared  in 
the  preamble^'*  and  not  according  to  our  present  notions  of 
policy,  resulting  from  our  angry  collisions  with  the  North, 
respecting  this  institution.  That  is  to  say,  the  Courts  of 
Georgia  are  to  give  to  this  Act  such  an  interpretation  as  will 
prevent  the  increase  of  free  persons  of  color  within  this  State, 
either  by  manumission,  open  or  colorable,  or  the  admission 
of  such  persons  from  abroad. 

Taking  the  whole  of  either  of  these  Acts,  then,  or  both  to- 
gether, I  do  insist '  most  earnestly,  that  foreign  emancipa- 
tion is  neither  within  the  letter  or  spirit  of  the  law. 

And  when  we  look  tocotemporaneous  history,  the  evidence 
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is  overwhelming,  that  no  such  meaning  was  intended.  Had 
the  entire  State  been  polled  in  1818,  ten  men  would  not  hare 
been  found  opposed  to  foreign  manumission.  Win.  H.  Craw- 
ford, who  decided  on  his  circuit,  and  afterwards  in  conven- 
tion of  the  Judges,  in  the  Bradley  Will  Case,  that  emancipa- 
tion  in  Liberia  was  not  forbidden  by  the  Acts  of  1801  and 
.1818,  was  a  practicing  and  prominent  lawyer,  and  if  I  mis- 
take not,  a  member  of  the  Legislature  in  1801.  He  was  fa- 
miliar with  the.condition  of  things  and  of  public  opinion  at 
that  period,  and  he  and  his  compeers  repudiated  the  forced 
construction  now  attempted,  for  the  first  time,  to  be  put  up- 
on the  Acts  of  1801  and  1918.  The  North  and  South  had 
not  been  arrayed  at  that  period  in  hostile  antagonism  to  each 
other,  touching  Afirican  slavery.  If  this  change  of  circum- 
stances demands  anew  policy  to  be  introduced — and  for  my- 
self I  think  it  does — let  it,  as  I  have  said  and  written  again 
and  again,  be  inaugurated  by  the  Legislature,  and  not  by  the 
Courts. 

All  writers  on  law,  national  and  municipal,  hold  the  same 
language,  that  the  great  aim  should  be  to  discover  what  the 
law-maker  meant;  never  to  lose  sight  of  that  object,  and  to 
give  it  effect,  whatever  may  be  our  opinion  of  its  wisdom  or 
policy.  **  Whatever  doubts  I  may  have  in  my  own  breast,*' 
said  Lord  Mansfield,  in  the  case  of  Pray  vs.  EdiCy  I  7.  i?.  313, 
'*  with  respect  to  the  policy  and  expediency  of  this  law,  yet,  as 
|ong  as  it  continues  in  force,  I  am  bound  to  see  it  executed 
according  to  its  meaning.''  And  so  say  I  with  respect  to  the 
Acts  of  1801  and  1818. 

I  dismiss  this  head  of  the  discussion  with  this  remark,  that 

looking  to  the  title  of  the  Act  of  1801,  and  the  preamble  and 

0th  section  of  the  Act  of  1818,  as  well  as  the  entire  Acts 

themselves,  no  one  can  mistake  the  design  of  the  Legislature 

in  passing  these  Acts. 

2.  My  brother  Benning's  second  position  is,  that  if  it  be 
the  policy  of  the  State  to  prohibit  domestic  manumission,  it 
is  best  subserved  by  forbidding  all  emancipation ;  inasmuch 
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4IS  some  of  the  slaves  sent  abroad,  occasionally  get  back. 
And  it  is  probably  true,  that  some  half  dozen  or  less,  libera- 
ted abroad,  have  retarned  to  the  State.  But  in  all  candor,  is  it 
allowable  to  put  such  a  construction  upon  the  Acts  of  1801 
and  1318,  or  to  cut  off  the  right  so  highly  prized  by  a  large 
portion,  if  not  amajority  of  our  people,  to  guard  against  the 
return  of  a  few  straggling  negroes?  And  that,  too,  when  the 
Act  of  1818  itself  contains  the  most  ample  and  stringent 
provision  against  free  persons  of  color  coming  into  the 
State ;  indicting  a  penalty  of  8 1 00,  to  be  renewed  every  twen- 
ty days  while  they  remain,  and  subjecting  them  to  be  sold 
as  slaves  if  the  fine  is  not  paid  ?  Can  any  thing  more  be 
needed  ?  Can  the  Legislature  be  supposed  to  have  looked' 
to  any  other  means  as  a  protection  agaiust  this  evil  ? 

I  have  said  that  it  is  by  no  means  certain  that  a  majority 
of  our  people  are  in  favor  of  depriving  themselves  of  the  right 
of  sending  their  slaves  abroad,  to  be  liberated  at  their  death. 
The  decbion  on  Bradley* %  Will  was  made  and  published  in 
the  newspapers  of  the  day,  at  the  seat  of  government,  during 
the  session  of  the  Legislature,  some  quarter  of  a  century  since. 
Its  legality  has  been  repeatedly  sustained  by  Circuit  Judges, 
as  well  as  by  this  Court  ever  since  its  organization.  No  oth* 
er  decision  has  been  so  widely  circulatecf  and  universally 
kBown.  It  has  been  acted  upon  by  testators  throughout  the 
State,  again  and  again.  During  the  session  of  the  Legisla- 
ture before  the  last,  I  addressed  a  communication  to  the  em- 
inent counsel  who  argues  so  earnestly  against  the  validity  of 
this  will,  and  who  was  at  that  time  chairman  of  the  Senate's 
Judiciary  Committee,  calling  his  attention  to  this  subject,  and 
su^esting  the  propriety  of  passing  a  law  forbidding  all  post 
mortem  manumission.  Were  I  a  legislator,  I  should  vote  for 
such  a  bilk  So  many  unforeseen  obstacles  arise,  that  it  is 
far  better  that  the  master  should,  during  his  lifetime,  con« 
summate  bis  scheme  as  to  the  future  disposition  of  his  slaves* 
From  seme  cause  or  other,  my  friend  took  no  action  upon 
the  matter.    I  have  been  informed  by  a  distinguished  •  Rep- 
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resentative  of  the  House,  that  a  bill  was  introduced  in  the 
other  branch  of  the  General  Assembly,  and  voted  down  hy 
an  overwhelming  majority  of  that  body.  I  have  not  consult- 
ed the  journals,  but  take  it  for  granted  the  statement  is  true. 
Ts  it  for  the  Courts,  then,  to  inaugurate  this  new  policy,  or  to 
be  forever  importuned  and  harrassed  with  this  subject,  at 
each  change  of  incumbents  upon  this  Bench?  I  trust  the 
question  will  be  considered  as  settled,  until  the  Legislature 
see  fit  to  intervene.  Let  that  body  speak,  and  no  one  will 
take  more  pleasure  than  myself  in  obeying  their  behest. 
Sworn  as  I  am,  »ot  to  make  but  to  administer  the  law,  I  ne- 
ver can  torture  the  law,  as  it  now  stands,  to  a  purpose  for 
which  /  know  it  never  was  intended. 

3.  The  third  and  last  ground' is,  that  thrre  can  be  no  exte- 
rior emancipation  which  is  not  preceded  by  domestic  eman- 
cipation. 

On  the  contrary,  the  very  act  of  directing  slaves  to  be  car- 
ried out  of  the  State,  presupposes  that  the  dominion  of  the 
owner  continues.  As  freemen,  they  could  not  be  removed. 
They  can  only  be  forced  out  of  the  State  as  slaves.  In  ma- 
king wills  of  this  kind,  testators  need  not  say  a  word  about 
bestowing"  freedom  upon  their  slaves.  They  have  only  to 
direct  their  executors  to  send  or  carry  their  slaves  to  some 
free  State,  without  even  calling  it  such,  and  there  make  such 
provision  for  them  as  they  may  see  fit.  And  their  slaves  ac- 
quire their  freedom  by  operation  of  the  lex  loci,  and  not  by 

the  will  of  the  testator.    They  can  acquire  it  in  no  other 

» 

way.  And  their  bonds  remain  until  removed  by  the  law  of 
their  residence.  If  I  direct  my  slaves  to  be  carried  to  New 
York,  there  to  remain,  they  are  slaves  until  they  reach  the 
free  State,  and  they  then  become  free ;  not  by  virtue  of  my 
will,  but  by  the  laws  of  N*ew  York.  The  third  proposition  is 
utterly  untenable. 

Again,  suppose  a  testator  bequeaths  his  slaves  to  Stephen 
A.  Douglass  of  Illinois,  or  Rufus  Choate  of  Massachusetts, 
and  says  no  more;  does  not  the  bondage  of  these  slaves  con- 
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tiaue  until  tbey  set  foot  on  the  soil  of  their  new  home  ?  And 
yet  do  they  not  acquire  their  freedom  eo  iiistanti  they  pass 
the  boundary  line  of  these  free  States  anirno  rtmanendi? 
Are  tbey  freemen  in  Georgia?  Does  exterior  manumission 
depend  upon  domestic  emancipation  as  a  condition  prece- 
dent to  its  taking,  effect  in  this  case  ?  Could  not  these  lega- 
cies be  recovered  in  any  of  our  Courts?  Acid  yet,  a  gift  of 
the  slaves  to  the  executor,  to  be  removed  to  Illinois  or  Mas- 
sachusetts stands  upon  the  same  footing  precisely.  It  is  need- 
less to  extend  this  argument ;  the  doctrine  cannot  be  main- 
tained. 

But  it  is  argued  that  the  will  of  the  testator  cannot  be  au- 
thoritatively enforced,  inasmuch  as  slaves,  as  such,  cannot 
sue  to  have  the  will  executed..  Concede  this  to  be  tnie.  it  does 
not  negative  the  right  A  trust  may  be  valid,  and  yet  the 
trustee  neglect  or  refuse  to  execute  it  It  is  an  eld  and  explo- 
ded dogma,  tirat  there  can  be  no  right  without  a  remedy. 
It  is  a  confusion  of  ideas  so  to  hold.  A  person  is  employed 
by  the  government  to  erect  a  State  House;  has  he  not  a  right 
to  be  paid  ?  still  he  cannot  coerce  payment 

This  suggestion  has  been  urged  again  i^ind  again,  in  con- 
nection with  the  point  under  consideration^  in  all  the  slave 
States — in  Alabama,  Mississippi,  South  Carolina,  Virginia, 
as  our  past  decisions  show — and  has  been  invariably  over- 
ruled. Trustees  are  selected  by  the  testator,  on  account  of 
the  confidence  reposed  in  them,  and  usually  they  will  dis- 
chaige  their  duty.  And  if  there  be  doubts,  tiiey  will  apply 
to  the  Courts  for  direction.  However  faithless  we  may  be 
to  the  living,  we  are  rarely  so  to  the  dead.  If  the  heirs  move 
in  the  matter,  this  will  give  the  Courts  jurisdiction,  and  they 
will  compel  by  their  decree  an  execution  of  the  trust  How 
many  trusts  of  this  sort  all  over  the  slave  States,  and  in  this 
State,  have  been  executed  ?  Have  any  failed  for  want  of  fi- 
delity in  the  trustee  ?    This  objection  is  imaginary. 

It  has-been  triumphantly  asked,  not  by  my  brother  Ben- 
ning,  that  if  the  Legishture  were  to  re-enact  the  statute  of 
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1801,  without  more  or  less,  and  this  were  res  integra,  could 
there  be  any  doubt  that  it  would  be  held  to  exclude  eTery 
species  of  manumission  ?  ^  An  act  prescribing  the  mode  of 
manumitting  slaves  in  this  State!"  For  myself  I  am  ready 
for  the  question.  And  I  xlo  not  hesitate  to  declare  that  I 
should  construe  it  just  as  I  now  do ;  and  as  all  other  Judges 
have  done,  from  its  first  passage.  Otherwise  I  should  feel 
bound  for  the  reasons  already  assigned,  to  pronounce  the  act 
unconstitutional. 

The  act,  in*  conformity  with  its  title,  declares  that  it  shall 
not  be  lawful  to  set  free  a  slave  in  this  State  in  any  other 
manner  than  by  an  application  to  the  Legislature  for  that 
purpose,  and  then  provides  the  means  for  enforcing  obedi- 
ence to  its  provisions. 

Of  course  all  applications  to  free  negroes  at  home  must  be 
made  to  the  Legislature;  for  so  the  act  prescribes;  and  it  is 
all  it  does  do.  It  is  not  pretended  that  it  interferes  with  the 
right  of  a  citizen,  while  living,  to  emigrate  with  his  slaves, 
whenever  he  sees  fit  Any  attempt  to  abridge  this  right 
would  produce  revolution  and  depopulate  the  State.  The 
attempt  will  never  be  made  to  control  the  right  of  ex-patria- 
tion,  locally  or  nationally.  These  two  propositions  then  not 
being  debtitable,  can  it  be  seriously  contended  that  in  order 
for  a  master  to  send  his  slaves  abroad,  that  they  may  become 
free,  it  is  necessary,^under  the  act  of  1801, to  receive  the  pre- 
vious sanction  of  the  Legislature!  The  right  to  make  a  will 
accrues  at  seventeen,  in  males,  and  lasts  till  death,  whether 
that  event  happen  sooner  or  later.  During  this  interval  great 
changes  take  place  in  one's  plans  and  purposes,  condition 
and  circumstances.  At  one  time  single,  at  another,  with  a 
family;  at  one  period  of  life  rich,  at  another,  poor;  and  yet 
'  under  these  ever  shifting  circumstances,  the  owner  of  slaves 
must,  in  anticipation  of  a  scheme  not,  perhaps,  fully  formed 
in  his  own  mind,  apply  to  the  Legislature  for  leave  to  send  his 
negroes  out  of  the  State,  to  the  North,  or  Northwest,  or  Afirica, 
Mexico — a  much  better  country  for  them  than  any  other  jGree 
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State — at  his  death !  *  Most  wills  too  are  made  in  extremis^ 
It  vs  the  last  act  that  most  men  do.  It  is  postponed  with 
most  persons  as  long  as  possible.  And  yet  knowing  that  it 
is  appointed  unto  all  men  once  todie,  and  the  events  although 
certain  te  happen,  yet  contingent  as  to  time  and  place,  the 
people  must  crowd  the  Halls  and  time  of  the  Legislature 
with  discussions  as  to  the  propriety  of  allowing  A.  B.  &  C.  to 
send  off  their  slaves  at  their  death !  And  even  then,  in  ad- 
dition to  the  public  agitation  of  the  subject,  the  slaves,  under 
such  an  act,  might  in  many  instances,  remain  in  our  midst 
for  half  a  century  before  the  will  would  take  effect  by  the 
death  of  the  testator ! 

It  is  needless  to  multiply  difficulties.  The  act  of  1801, 
whatever  else  it  may  mean,  was  never  intended  to  require 
the  previous  sanction  of  the  Legislature  to  the  foreign  manu- 
mission by  will,  of  slaves.  The  truth  is,  the  Acts  of  1801  and 
1818,  mean  just  what  the  Courts  have  heretofore  uniformly 
held  they  4id  mean,  and  nothing  more  nor  less,  and  that  is^ 
to  forbid  the  setting  free  negroes  in  the  State,  directly  or  in- 
directly, actually  or  secretly,  without  the  permission  of  the 
Legislature.  Leaving  slave  holders  to  remove  them  during 
their  lifetime,  or  to  direct  it  to  be  done  by  their  executors,  af- 
ter  their  death,  just  as  they  could  before,  from  the  cJbloniza- 
tion  of  the  Province  in  1732,  down  to  that  data 

My  brother  Benning  says,  that  if  the  question  admits  of  the 
least  doubt  he  would  yield  to  the  unbroken  current  and  con- 
currence of  authority  upon  this  point.  But  that  if  all  the 
Courts  in  the  State  had  declared,  and  were  still  to  rule,  that 
a  creditor  coulU  collect  20  per  cent,  interest  from  his  debtor, 
when  the  statute  declared  he  should  only  be  entitled  to  7  per 
cent^  and  that  all  beyond  this  was  usurious  and  void,  it  could 
not  make  it  the  law,  nor  would  it  be  obligatory  upon  him. 

I  sal>mit  to  the  sober  second  thought  of  my  brother,  whe- 
ther this  illustration  be  fair?  Whether  it  can  be  imputed  to 
the  men  who  decided  the  Bradley  Willcasey  Crawford,  Law, 
Holt^  Lamar,  Dougherty,  Strong,  1'homas,  Warren,  Hooper 


#' 
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and  Warner,  could  have  been  so  stupid,  as  to  have  missed  the 
mark  in  a  matter  so  plain?  Whether  all  the  Judges  in  the 
State  have  followed  blindly  these  blind  guides  ?  Whether 
Sharkey,  of  Mississippi,  Chilcon,.of  Alabama,  and  their  illus- 
trious associates,  have  stumbled  upon  a  proposition  so  plain, 
that  the  fool  and  way-farer  could  not  err  therein  ?  Whether 
these  and  all  the  great  Judges  of  all  the  other  slave  States,  in 
construing  statutes,  not  only  similar  to  our  own,  but  some  of 
them,  as  was  shown  by  this  Court  in  Cleland  et  al  vs,'  fVa- 
tersy  (19  Ga.  Rep.  35,)  couched  in  terms  much  broader  than 
ours,  could  have  erred  so  grossly  and  egregiously  in  a  matter 
so  self-evident  as  that  7  percent,  did  not  mean  20  per  cent.? 

For  myself,  I  repeat,  1  have  no  partiality  for  foreign  any 
riiore  than  domestic  manumission.  I  believe  that  policy,  as 
well  as  humanity  for  the  negro,  forbid  both;  Especially  do 
I  object  to  the  colonization  of  our  negroes  upon  our  north- 
western frontier.  They  facilitate  the  escape  of  our  fugitive 
slaves.  In  case  of  civil  war,  they  would  become  an  element 
of  strength  to  the  enemy,  as  well  as  of  annoyance  to  our- 
selves. But  what  of  all  this  ?  Shall  I  therefore  undertake, 
by  my  individual  opinion,  to  dictate  to  more  than  a  half  a 
million  of  my  fellow-citizens,  what  shall  be  the  law,  by  wrest- 
ing these  ancient  statutes  from  what  I  believe  to  be  tlieir 
true  and  only  meaning  ?  A  construction  adhered  to  withaut 
variableness  or  a  shadow  of  turning  for  a  quarter  of  a  cen- 
tury ?  Such  is  not  my  understanding  of  my  duty  or  privi- 
lege. 

Forbearing,  as  I  have  done,  to  re-argue  the  main  question 
for  the  reasons  stated  at  the  outset,  I  am  content,  for  the  pre- 
sent, with  these  few  observations,  upon  the  points  made  by  my 
esteemed  colleague,  in  dissenting  from  the  judgment  of  the 
Court  in  this  case.  I  do  not  flatter  myself  to  believe  that  he 
will  consider  it  an  answer  to  his  three  propositions.  He 
cannot  say,  at  any  rate,  that  no  attempt  has  been  made  to 
answer  them. 
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The  only  matter  of  difficulty  with  the  Court  grows  out  of 
the  emancipation  clause  in  the  will.  The  testator  requires 
his  executors  to  remove  certain  named  slaves  to  some  free 
State  and  there  to  manumit  and  set  tliem  freei  They  are  not 
freed  by  the  will  except  through  the  instrumentality  of  the 
executors.  They  cannot,  by  the  will,  enj,oy  freedom  for  a 
:>iugle  moment  in  this  State,  and  this  Court  availing  itself  of 
the  great  power  of  all  Courts  to  construe  statutes  according  to 
their  supposed  reason  and  spirit,  has  held  repeatedly,  that 
extra-territorial  emancipation  is  not  prohibited  by  the  acts  of 
1801  and  1818.  I  am  free  to  say  that  if  the  question  were 
before  the  Court  for  the  first  time,  I  should  be  strongly  in- 
clined to  hold,  that^  by  the  act  of  ISOl  on  this  subject,  the 
Legislature  intended  to  make  itself  the  judge,  in  every  case, 
whether  the  desired  emancipation,  be  it  iiitra-territorial  or 
^^xtra-territorial,  contravened  the  existing  policy  of  the  State. 
I  do  not  think  that  the  act  of  1818  changes,  in  the  slightest  ' 
degree,  the  provisions  of  the  act  of  1801  in  that  respect.  Pri- 
or to  the  act  of  1818  there  had  been  evasions  of  the  act  of 
ISO  I,  which  it  was  the  object  of  that  act  to  prevent.  I  yield 
my  own  strong  impressions  to  the  contrary,  to  the  repeated 
adjudications  of  this  CouBt,  conceding  that  there  are  goocl 
reasons  for  the  decisions  which  have  been  made. 

Benning,  J.  dissenting. 

Tlie second  item  of  the  will  is  as  follows:  "  I  desire,  and 
bequeath,  and  require  my  executors  hereinafter  named,  to  re- 
move my  servants,  Owen,  Elizabeth,  Joseph,  Samuel,  Wil- 
liam, Flora,  George,  Harriet,  and  Leonard,  to  some  free  State, 
as  my 'executors  may  choose  and  select,  as  they  may  deem 
jroper,  tlien  and  there  to  manumit  and  set  them,  my  said 
named  servants,  free,  to  act  for  themselves,  them,  and  their 
heirs,  forever.'* 
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All  the  rest  of  the  will,  with  slight  exception^  is  subservi- 
ent to  the  purpose  intended  hy  this  item. 

Is  this  will  void  ?     That  is  the  question. 

In  my  opinion,  the  will,  with  the  exception  aforesaid,  is 
void. 

The  reasons  which  I  have  for  this  opinion,  were  fully  ex- 
pressed by  me,  in  jfdamsvs.  BasSy  {IS  Go.  147,)  and  in  C/e- 
land  vs.  Waters,  (19  Ga.  65.)  Those  reasons  have  been  in 
print  for  some  time ;  during  that  time,  similar  cases  repre- 
sented by  lawyers  of  the  first  ability,  have  been  befor-e  this 
Court,  yet,  I  have  heard  nothing  which  ought,  as  I  Chink,  to 
shake  my  confidence  in  those  reasons. 

Those  reasons  consisted  chiefly  in  three  propositions  with 
what  was  ofiered  to  prove  them.  These  propositions  with 
this  offered  proof,  I  will  briefly  re-state,  and  then,  I  will  no- 
tice what  I  have  heard  in  answer  to  them* 

1.  The  letter  of  the  act  of  1818,  relating  to  manumission, 
declares  every  such  will  as  this,  void. 

The  words  of  iho  act  are,  "  All  and  every  will  and  testa- 
ment, deed,  whether  by  way  of  trust  or  otherwise,  contract, 
agreement,  or  stipulation,  or  other  instrument  in  writing,  or 
by  parol,  made  or  executed  for  the  purpose  of  effecting  or 
endeavoring  to  effect,  the  manumission  of  any  slave  or  slaves, 
either  directly,  by  conferring,  or  attempting  to  confer,  free- 
dom on  such  slave  or  slaves,  indirectly  or  virtually,  by  al- 
lowing and  securing,  or  attempting  to  allow  and  secure,  to 
such  slave  or  slaves,  the  right  or  privilege  of  working  for  his, 
her  or  themselves,  free  from  the  control  of  'the  master  or 
owner  of  such  slave,  or  slaves,  or  of  enjoying  the  profits  of 
his,  her,  or  their  labor  or  skill,  shall  be  and  the  same  are 
hereby  declared  to  be  utterly  null  and  void."  Cobb  Dig. 
991. 

A  will  "for  the  purpose  of  effecting"  '^manumission"  out 
of  the  State,  is  a  will  "for  the  purpose  of  effecting"  "manu- 
mission." And  the  letter  of  the  act  is,  that  "all  and  every 
will"  "made"  "for  the  purpose"  **of  effecting"  "the  manu- 
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mission  of  any  slave,  or  slaves,"  "shall  be"  "utterly  null  and 
void.''     Therefore,  the  letter ^  declares  this  will,  to  be  utterly 
Dull  and  void. 
This  is  the  first  of  the  three  propositions,  with  the  proof. 
2.  To  follow  the  letter  of  the  statute,  and  hold  such  a  will 
as  this,  void,  is  the  best  possible  way.  of  accomplishing  the 
sjririi  of  the  statuta 

Admit  the  spirit  of  the  statute  to  be,  to  prevent  the  increase 
of  free  persons  of  color  in  the  State. 

^  Now  a  will  has  cither  to  be^held,  vo'd,orit  has  to  beheld, 
▼alid,  one  or  the  other.  Therefore,  if  to  hold  such  a  will  as 
this,  void,  is  a  better  way,  to  prevent  the  increase  of  free  per- 
sons of  color  in  the  State,  than  to  hold  it  valid,  is,  then  to 
hold  it,  void,  must  be  the  best  p6ssible  way  of  accomplishing 
die  spirit  of  the  statute. 

A  way  that  is  sure  to  accomplish  an  object,  is  a  better  way 
of  aocomplishing  the  object,  than  a  way  that  is  not  sure  to 
accomplish  the  object 

To  hold  such  a  will  as  this,  void,  is  a  sure  way  to  prevent 
if  from  increasing  the  number  of  free  persons  of  color  in  the 
State;  to  hold  it,  valid,  is  not  a  sure  way  to  prevent  it  from 
increasing  their  number  in  the  State. 

To  holdit  void  is  to  say,  that  the  negroes ;t  would  manu-^ 
mit,  remain  slaves  still  and  ge  to  the  heirs  of  the  testator,  per- 
sons who,  it  is  manifest  from  their  caveat,  will,  if  they  get 
the  negroes,  be  desirous  of  keeping  them  in  slavery.  And 
it  is  impossible,  that  slaves  can  become  free  persons,  if  their 
owners  desire-to  keep  them  slaves.  "  The  Legislature  shall 
have  no  power  to  pass  laws  for  the  emancipation  of  slaves, 
urithout  the  consent  of  each  of  their  respective  owners,  pre- 
Tioas  to  such  emancipation."     Art.  4,  Sec,  9,  Cons,  Ga, 

It  is  true,  then,  that  to  hold  sych  a  will,  void,  is  a  sure 
way  of  preventing  it  from  increasing  the  number  of  free  per- 
sons of  color  in- the  State. 

To  hold  such  a  will,  valid,  is  a  sure  way  to  increase  the 
number  of  free  persons  of  color  in  Ihe  State,  for  a  time. 
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The  negroes  intended  to  be  mannmitted  by  such  a  will, 
must  remain  in  the  State  for  a  time,  after  the  testator's  death. 
They  must  remain  there  until  probate  of  the  will  and  pay- 
ment of  the  debts.  During  this  time,  they  must,  I  say,  be  free 
persons ;  they  cannot  be  slaves,  for  their  rights  vest  in  them, 
on  the  death  of  the  testator,  and  where  rights  begin,  slavery- 
ends.  A  slave  is  a  chattel  to  all  intents  and  purposes  what- 
soever. '^  Negroes;"  "mulattoes,"  "shall  be  taken  and  deem- 
ed in  law  to  be  chattels  personal  in  the  hands  of  their  res- 
pnctive  owners  or  possessors,  and  their  executors,  adminis- 
trators,  and  assigns,  to  all  intents  and  purposes  whatsover.** 
jlctof  1770,  Sec.  1,  Cobb  Dig,  971.  A  chattel  can  have-no 
rights. 

To  hold  the  will,  valid,  then,  is  to  say,  that  the  negroes  be- 
come free  persons,  and  that  as  such,  they  are  to  stay  in  the 
State,  for  a  time. 

This,  therefore,  is  a  sure  way  to  make  the  will  increase  the 
number  of  free  persons  of  color  in  the  State,  for  a  time. 

It  is  a  way  that  may  make  the  will  increase  their  number 
for  all  time. 

The  negroes  being  free  in  the  State,  for  the  time,  the  exec- 
utor may  consent  to  their  remaining  free  in  the  State,  for  all 
time.  To  consefit  to  this,  is  not  to  expose  himself  to  any 
sui<  or  risk;  and  the  affair  is  one  confined  to  him  and  the 
negroes.  The  will  having  been  held  valid,  the  heirs  of  the 
testator  are  barred,  much  more  are  strangers. 

To  hold  the  will  vaUd,  then,  is  to  make  it  increase  the 
number  of  free  persons  of  color  in  the  State,  for  all  time,  pro- 
vided only,  the  negroes  can  buy,  or  beg,  or  otherwise  procure, 
the  consent  of  the  executor,  to  their  remaining  in  the  State, 
for  all  time. 

Indeed,  it  is  far  from  clear,  that  the  negroes  will  not  have 
the  power,  if  not  the  right,  to  remain  in  the  State  for  all  time, 
even  wijhout  the  consent  of  the  executor. 

The  negroes  becoming  free  for  a  time,  does  it  not  follow, 
that  they  become  free  for  all  rime?    May  we  not  say,  once  « 
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freeman,  always  a  freeman.    What  process  has  the  law,  for 
turning  a  free  man  into  a  slave  ? 

If  then,  it  be  true,  that  the  law  has  no  process  by  which 
the  freed  negroes  may  be  turned  back  into  slaves,  even  al* 
though  they  remain  in  the  State,  it  follows,  that  i(  they  do 
remain,  they  will,  for  all  time,  increase  the  number  of  free 
persons  of  color  in  the  State. 

And  may  they  not  remain  if  they  please.  It  is  true,  the 
will  requires  the  executor  to  remove  them  to  a  free  States 
But  does  this  give  him  the  right  to  remove  them  against 
their  wish  ?  The  going  to  a  free  State,  is  a  thing  for  (heir 
benefit — and  quilibet  potest  renunciarejuriproaeirUroduetoL 
And  supposing  it  does — how  is  he  to  enforce  the  right  ? 
There  is  no  writ  by  which,  one  freeman  can  take  another 
freeman  and  put  him  out  of  the  Stata  The  executor,  then, 
cannot  enforce  the  right  by  law.  His  physical  power,  there- 
fore, is  all  that  is  left  him  to  resort  to,  and  this,  it  will  gener* 
erally  happen,  will  be,  as  the  physical  power  of  one,  to  the 
physical  power  of  many. 

Is  it  not  true,  then,  that  it  is  a  doubtful  question,  whether 
the  negroes  will  not  have  the  power,  if  not  the  right,  to  re* 
main  in  the  State  for  all  time,  even  without  the  consent  of 
the  executor  ?    I  think  so. 

But  suppose  the  negroes  all  to  have  been,  some  how,  re- 
moved into  the  free  States,  what  is  to  prevent  them  from  re- 
turning ?  Penalties  ?  A  feeble  barrier.  Already  one  or 
more  of  the  negroes  manumitted  by  the  Waters  fFill  {19  Oa^ 
65,)  have  returned  from  Liberia — a  feat  far  more  difficulty 
4han  the  return  of  such  negroes  from  any  one  of  the  free 
States.  And  what  is  more,  public  opinion,  as  far  as  I  can 
judge  of  it,  welcomes  their  return. 

It  is  not  only  true,  then,  that  to  hold  such  a  will  as  this^ 
valid,  is  a  sure  way  to  make  it  add  temporarily  to  the  num- 
ber of  free  persons  of  color  in  the  State;  but  it  is  further  true^ 
that  to  do  so,  is  a  sure  way  to  make  it  give  chances  for  addi- 
iions  to  be  permanently  added  to  their  number. 

VOL.  XXV. — 9 
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Therefore,  I  say  it  is  true,  that,  to  follow  the  letter  of  the 
statute  and  hold  such  a  will  as  this,  void,  is  the  best  possible 
way  of  accomplishing  the  spirit  of  the  statute. 

So  much  for  the  second  of  the  propositions,  and  its  proo£ 

S.  When  the  letter  of  a  statute,  says,  that  a  writing  shall 
be  void ;  and  when,  to  hold  it,  void,  is  the  best  possible  way 
of  accomplishing  the  spirit  of  the  statute.  Courts  are  bound 
to  hold  the  writing  void. 

To  say  the  contrary,  is  to  say,  that  Courts  are  not  bound 
by  law;  for  if  the  letter  of  a  statute,  when  backed  by  the  spir- 
it  of  the  statute,  is  not  law,  nothing  can  be  law. 

Thus,  then,  I  have  re-stated  the  three  propositions  with  the 
ptooi    And  the  general  conclusion,  to  which  they  lead,  is, 
that  Courts  are  bound  to  held  such  a  will  as  this,  void,  if 
Courts  are  bound  by  law. 

I  remark,  that  I  have  rested  these  propositions  on  the  Act 
of  1818,  but  that  I  could  just  as  well  have  rested  them  on  the 
Act  of  1801.     The  propositions  derive  equal  support  from 

both  Acts. 

Now  what  have  I  heard,  in  answer  to  these  propositions  > 
A  denial  of  any  of  them  ?  Never.  I  have  heard  two  things^ 
in  answer  to  them. 

Of  these,  the  first  may  be  thus  stated:  A  man,  while  alive, 
may  himself, carry  his  slaves  to  a  free  country,  and  so  liberate 
them  there ;  whatever  a  man  may  himself  do,  while  alive,  he 
may,  by  will,  authorize  an  executor  to  do,  after  his  death. 

To  this,  I  reply,  that  a  man  cannot  authorize  any  thing  to 
be  done  by  a  will  that  is  void,  and,  that  a  will  for  effectiag 
emancipation  even  out  of  the  State,  is,  as  we  have  seen,  a  will 
that  is  void. 

The  second,  is,  decisions; — a  decision  made  by  a  Superior 
Court  in  1830;  {Dudley  B.  170;)  and  several  decisions  of 
this  Court,  made  within  the  last  ten  or  a  dozen  yean. 

To  this  I  reply,  first,  that  if  the  three  propositions  are  trae, 
these  decisions  were  wrong ;  for  they  are  decisions  directly 
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repugnant  to  two  statutes — the  said  statutes  of  1801,  and 
1818. 

Secondly,  I  say  that  they  are  decisions  which  have  met 
^th  nothing  but  rebellion,  and  that  continually;  witness 
the  ever  recurring  caveats  to  wills  giving  any  kind  of  manu- 
mission. 

Thirdly,  I  say,  that  they  are  decisions  of  which  the  first 
was  made  before  the  anti-slavery  sentiment  had  quite  left  us; 
and  that  the  others  are  decisions  which,  as  I  persuade  my- 
self merely  followed  the  first,  being  made  on  the  notion,  that  a 
precedent  is  to  be  followed,  not  questioned ;  and  I  say,  that 
decisions  made  on  that  principle,  cannot  have  as  much  an* 
tfaoritative  force,  as  decisions  made  on  the  principle,  that  law 
is  to  be  followed,  even  although  a  precedent  has  to  be  ques- 
tioned. An  echo  is  not  entitled  to  rank  with  an  original 
aound. 

The  question,  then,  becomes  this,  are  Courts  bound  to  fol- 
low decisions  that  are  wrong?     Rather  a  startling  doctrine; 
but  it  is  nevertheless,  one  which  I  naust  admit  has,  at  least, 
has  had,  a  place  in  the  law.     On  it  rest,  common  recoveries, 
for  one  thing.     Communis  error  facU  jxis ;  so  it  is  said.    But 
then,  I  ask,  what  is  communis  error  ?     And,  I  answer,  that 
it  18  an  error  which  must  have  been  living  and  growing  for  a 
long  time,  so  that  it  has  its  roots  running  and  spreading  eve- 
ry where  in  the  community,  and  to  tear  it  up,  would  be,  to 
tear  the  community  up  with  it    Is  the  error  of  these  decis- 
ions such  an  error  as  this?    Surely  not    Its  begmning  was 
-within  less  than  thirty  years  ago ;  its  few  repetitions  were 
quite  recent — within  the  last  dozen  years ;  it  has  not  a  root 
running  out  into  the  community,  for  the  beneficiaries  of  it, 
having  gone  abroad  to  the  emancipation  there  prepared  for 
them,  have  ceased  to  be  a  part  of  the  community.    Correct- 
ing the  error,  therefore,  would  not  touch  anything  held  by 
the  community.    True  it  may  be,  that  correcting  it  would 
be  disappointing  expectation  in  the  case  in  which  the  cor- 
rection was  made,  and  possibly,  in  some  few  others,  those 


I 


132  SUPREME  COURT  OF   GEORGIA. 


North  vs.  Ashcraft  and  AshcrafL 


coming  into  existence  at  about  the  same  time  with  that  case; 
but  this  would  happen,  if.  the  decision  were  not  a  decision 
correcting  an  error,  but  were  an  original  decision.  It  mast 
happen,  that  a  first  decision  will  disappoint  one  side  or  the 
other. 

I  do  not  think,  then,  that  Courts  are  bound  to  follow  these 
erroneous  decisions. 

Thus,  1  have  said  what  I  proposed  to  say. 

The  result  is,  that  I  find  myself  where  I  was.  Therefore, 
I  must  still  consider  the  manumission  part  of  such  a  will  as 
this,  void,  and,  consequently,  must  dissent  from  the  judgment 
of  the  Court 


Smith  &  North,  Plaintifiis  in  error,  vs.  Elam  S.  Ashcbaft 
and  Eliza  S.  Ashcraft,  Defendants  in  error. 

A  demand  for  $28,  is  not  beneath  the  dignity  of  a  Court  of  Equity  in  Georgia 

Equity,  from  Coweta  county.  Decided  by  Judge  Ham- 
mond, September  Term,  1857. 

A  bill  in  equity  was  filed  in  the  Court  below,  seeking  to 
recover  the  sum  of  ?28.  The  plaintiff  stated  ia  his  bill, 
that  the  debt  was  contracted  by  the  defendant,  Eliza  Ash- 
craft; that  her  husband  Elam  S.  Ashcraft  was  insolvent,  and 
that  the  defendant  Eliza  had  property  settled  to  her  separate 
use,  and  prayed  that  the  defendant  Eliza  Ashcraft  might  be 
decreed  to  pay  the  debt  out  of  that  separate  estate. 

A  motion  was  made  to  dismiss  the  bill  on  the  ground  tbat 
it  was  beneath  the  dignity  of  a  Court  of  Equity.    The  Court 
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anstained  the  motion  and  dismissed  the  bill,  and  to  this  decis- 
ion of  the  Court,  the  complainants  excepted. 

Powell,  for  plaintiffs  in  error. 

BircHAKAir,  contra. 

By  iht  Court. — BENyiNo,  J.  delivering  the  opinion* 

Is  a  demand  for  only  ^28^  beneath  the  dignity  of  a  Court 
of  Equity,  and  therefore  one  not  to  be  entertained  by  a  Court 
of  Equity  ?    The  Court  below  decided  that  it  is. 

In  this,  the  Court  we  think,  erred.  The  fifty-third  section 
of  the  Judiciary  Act  of  1799,  declares,  that  ^' the  Superior 
Courts  in  the  several  counties  ahaU  exercise  the  powers  of  a 
Court  of  Equity  in  all  cases  where  a  common  law  remedy 
18  not  adequate/^  &c    The  italicising  is  mine. 

Language  so  imperative,  and  so  comprehensive,  as  this, 
must  have  the  effect  to  abrogate  the  rule,  excluding  from  the 
Court  of  Chancery,  suits,  ^  where  the  subject  matter  of  the 
litigation  is  under  the  value  of  10/.'* — I.  Danl  Ch.  Pr.  431. 

The  late  Act  allowing  suits  at  law,  against  trustees,  &c. 
-will,  doubtless,  go  far  to  relieve  Courts  of  Equity  of  such 
suits  as  this,  in  the  future. 

Judgment  reversed. 


Jamss  Price,  plaintiff  in  error,  vs.  The  State,  defendant 

in  error. 

The  Same  vs.  The  Same. 

ISth  aaotiion  of  the  14th  BiTiiion  of  the  Penal  Code,  ftuthoriies  a  demand  for 
trials  to  be  mide  at  the  fint,  or  at  the  second  Tenn,  but  not  afterwards. 
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Indictment,  from  Polk  county.  Decided  by  Judge  Ham- 
MONE,  October  Term,  1857. 

At  April  Term  1856,  Price  was  indicted  in  two  cases,  for 
'^  keeping  open  a  Tippling  House  on  the  Sabbath  day.''  At 
the  April  Term,  1857,  being  the  third  T^rm  afterwards,  he  ^ 
made  a  demand  for  trial,  which  was  entered  on  the  minutes 
of  the  Court.  At  the  next  Term,  the  State  was  not  ready  for 
trial,  and  the  defendant  insisted  on  being  discharged. 

The  Court  refused  to  discharge  him  on  the  ground,  that 
the  demand  was  not  made  at  the  Term  of  the  Court  at  which 
the  indictment  was  found,  or  at  the  next  succeeding  Term 
thereafter. 

To  this  decision  of  the  Court,  the  defendant  filed  his  bill 
of  exceptions,  and  assigned  the  same  as  error. 

Chisolm  &  Waddell,  for  plaintiff  in  error. 

Sol.  Gen'l,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  18th  section  of  the  14th  division  of  the  Penal  Code^ 
is  in  the  following  words :  *^  Any  person  against  whom  a  true 
bill  o(  indictment  is  found,  for  an  offence  not  affecting  his  or 
her  life,  may  demand  a  trial  at  the  term  when  the  indictment 
is  found,  or  at  the  next  succeeding  Term,  thereafter,  which 
demand  shall  be  placed  upon  the  minutes  of  the  Court;  and 
if  such  person  shall  not  be  tried  at  the  Term  when  the 
demand  is  made,  or  at  the  next  succeeding  Term  thereafter ; 
provided^  that  at  both  Terms  there  were  juries  empannelled 
and  qualified  to  try  such  prisoner,  then  he  or  she  shall  be 
absolutely  discharged  and  acquitted  of  the  offence  charged 
in  the  indictment." — Pr.  Dig.  661. 

In  the  present  case,  the  demand  was  not  made  until  the 
third  Term.    Was  it  a  demand  authorized  by  this  sectiott? 
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It  certainly  was  not  a  demand  authorized  by  the  letter  of 
the  section ;  it  may  be  doubted,  whether  it  was  not  a  demand 
forbidden  by  the  letter  of  the  section  ;  expressio  unius  exdtuio 
aUerius. 

To  make  this  a  demand  authorized  by  the  section,  it  ia 
necessary,  then,  to  enlarge  the  letter  of  the  section  by  con- 
struction. That  is  a  dangerous  expedient ;  therefore,  one  not 
to  be  resorted  to,  unless  there  be  some  pressing  reason  for  it. 
Is  there  any  pressing  reason  for  enlarging  the  letter  of  this 
section  ?  I  can  see  none.  The  right  to  demand  a  trial  at 
the  first  Term,  and  also  at  the  second,  and  to  stand  acquitted^ 
if  there  is  no  trial  at  the  Term  of  the  demand,  or  at  the 
Term  next  after  that,  is  as  much  as  an  innocent  man  can 
need,  and  more  than  a  guilty  man  deserves. 

Cases  not  falling  within  the  letter  of  this  section,  may  well 
content  themselves  with  the  old  rule,  which  allows  the  de- 
fendant to  bring  on  his  trial,  by  a  special  notice  to  the  prose- 
cutor.— 1   Ckitty  Cr.  Law  488. 

It  is  doubtful,  whether  the  section,  even  when  restricted 
to  its  letter,  does  not  do  more  harm  than  gooi  It  certainly 
presents  a  great  temptation  to  defendants  in  criminal  cases 
of  the  grade  covered  by  it,  to  demand  a  trial,  and  then  get 
the  State's  witnesses  out  of  the  way.  And  it  is  notorious, 
that  many  defendants  yield  to  the  temptation. 

We  think  then,  that  there  is  no  suflScient  reason  to  justify 
enlarging  this  section,  by  construction,  beyond  its  letter. 

True,  this  opinion  is  in  conflict  with  that  expressed  in 
Denny  vs.  The  State,  6  Ga.  491.  But  that  was  an  opinioa 
writh  which  the  Court  has  been  dissatisfied,  for  some  time.— 
Jordan  vs.  The  State,  18  Go.  532. 

We  think,  then,  that  the  Court  below,  was  right  in  holding, 
that  the  demands  in  these  two  cases,  respectively,  were  un- 
authorized; and  therefore,  right  in  disregarding  them. 


Judgments  affirmed. 
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Zachariah  N.  Harris^  plaintiff  in  error,  vs.  Thokas  J. 

Brotles,  defendant  in  error. 

A  party  arrested  hyea.  sa.,  and  giving  bond  to  take  the  benefit  of  the  Act  of  1823, 
for  the  relief  of  honest  debtors,  is  not  snbjeot  to  be  arrested  a  second  time,  by  th» 
Mune  to.  aa.,  until  the  ease  made  by  the  giving  of  the  bond,  has  been  ended. 

Illegality, from  Cherokee  county.  Decided  by  Judge  Rics^ 
September  Term,  1857. 

The  plaintiff  in  error  being  arrested  on  a  ecu  sa.  at  the  suit 
of  Thomas  J.  Broyles,  filed  an  affidavit  of  illegality,  upon 
the  grounds  that  he  had  been  before  arrested  on  the  same  ca^ 
sa.  and  that  his  second  arrest  had  been  made  while  the  bond 
which  had  been  given  by  him  for  his  appearance  under  the 
first  arrest  had  not  been  returned  by  the  Sheriff;  and  the 
plaintiff,  by  his  counsel,  had  obtained  a  rule  absolute  against 
the  Sheriff,  for  his  neglect  in  not  making  a  return  of  the  bond 
for  the  full  amount  due  on  the  ca,  so.;  which  rule  absolute 
was  still  in  full  force,  or  paid  off  and  discharged  by  the 
Sheriff.  He  also  stated,  in  his  affidavit  of  illegality,  that  he 
attended  the  Court  to  which  the  ca.  sa.  was  returnable  accord- 
ing to  the  terms  of  the  bond,  but  that  the  bond  was  not  re- 
turned to  that  or  to  the  next  Court,  which  he  also  attended ; 
and  that  some  two  weeks  afterwards,  he  saw  the  bond  in  the 
hands  of  the  arresting  officer,  who  told  him*  that  he  had  not 
returned  it  to  the  Court 

A  motion  was  made  to  dismiss  this  affidavit  of  illegality  on 
all  the  grounds ;  which  motion  was  sustained  by  the  Court. 

The  defendant  filed  his  bill  of  exceptions,  alleging, 

1st  That  the  Court  erred  in  dismissing  said  illegality,  and 

in  overruling  said  affidavit  on  all  and  each  of  the  grounds 

set  forth  in  the  same. 
2d.  That  the  Court  erred  in  granting  an  order  to  plaintiffs 

counsel  to  enter  up  judgment  on  said  bond  against  defen<> 

dant  and  his  security  as  for  default  of  appearance. 
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Coopxm ;  Watbbs  ;  and  Knight,  for  plaintiff  in  error. 
Ibwin  &  Lesteb,  contra. 
Sg  the   Court. — ^Benning,  J.  deli7ering  the  opinion. 

Can  a  person  who  has  been  arrested  under  a  ecu  so.  and 
has  given  bond  under  the  honest  debtor's  Act  of  1823,  be 
arrested  under  the  sameca.  so.  a  second  time,  before  the  case 
made  by  the  giving  of  the  bond,  has  been  ended  ?  We  think 
not 

^Upon  such  debtor  or  debtors  tendering  suck  bond  or  bonds^ 
it  shall  be  the  duty  of  such  Sheriff,  Deputy  or  Constable,  as 
the  case  may  be,  to  release  him,  her,  or  them  from  confine- 
ment or  custody."  Pr.  Dig.  492.    This  is  what  the  Act  says. 

We  think,  therefore,  that  the  Court  erred  in  dismissing 
the  illegality. 

Judgment  reversed* 


Daniel  Thomas,  plaintiff  in  error,  vs.  James  Ellis,  defend- 
ant in  error. 

Ajafybboandtoeonsidar,  eyen  illegal  tesiunoDy,  if  it  goes  before  them,  without 
bbjeetion. 

Certiorari,  from  Fannin  county.  Decided  by  Judge  Rice, 
November  Term,  1857. 

This  case  came  up  in  the  Court  below  upon  a  certiorari. 
Thomas  sued  Ellis  in  a  Justice's  Court  on  two  notes.  To 
that  action  Ellis  pleaded  the  general  issue ;  and  further,  that 


138  SUPREME  COURT  OF  GEORGIA. 

Thomas  ra.  Ellis. 

an  attachment  had  been  sued  out  against  one  Bryson,  and  gar- 
nishment been  issued  against  him,  Ellis,  upon  which  judg- 
ment had  been  rendered  against  him  in  Tennessee.  The 
verdict  was  for  the  plaintiff,  and  defendant,  Ellis,  filed  Iks 
petition  for  a  writ  of  certiorari.  In  the  petition  the  above 
facts  were  stated,  and  that  at  the  time  the  notes  were 
traded  to  Thomas  by  Br)  son,  the  garnishment  was  known  to 
himu 

This  petition  was  answered,  and  when  it  came  on  to  be 
heard,  a  motion  was  made  to  dismiss  the  certiorari^  on  the 
ground  that  there  was  no  error  set  eut  in  the  petition. 

This  motion  was  overruled  by  the  Court,  and  the  cerfiaror 
ri  sustained,  and  a  new  trial  ordered  ;  and  to  these  deciaionB 
the  defendant  excepted. 

M AKTiN,  for  plaintiff  in  error. 

Chastain  ;  and  Underwood,  for  defendant  in  erron 

By  the  Court. — ^Bennino  J.  delivering  the  opinion. 

It  seems  that  Bryson  held  notes  on  Ellis,  to  the  amount  of 
9120.  That  Bryson  was  indebted  to  McCoy,  that  McCoy 
sued  Bryson  on  this  indebtedness  in  Tennessee,  and  garni- 
sheed  Ellis,  that  judgment  was  rendered  against  Ellis,  as  gai^ 
nishee,  for  $^0  85,  on  which  Ellis  paid  ^20  ;  that  while  the 
garnishment  was  pending,  Bryson  traded  the  notes  he  held 
on  EllLs,  or  at  least  two  of  them,  amounting  to  j05O,  to  Thom- 
as, who  had  notice  of  the  garnishment;  that,  afterwards, 
Thomas  sued  Ellis  on  these  two  notes,  and  Ellis  pleaded  the 
foregoing  facts,  and  proved  them  by  the  depositions  of  Bry- 
son and  those  of  Corinth,  the  magistrate  who  gave  the  judg- 
ment in  Tennessee;  that,  notwithstanding  the  plea  and  proo^ 
the  jury  found  for  Thomas  $50;  that  Ellis  petitioned  for  a 
certiorari  and  obtained  it,  and  that  it  was  answered  by  the 
Justice  of  the  Peace. 
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This  was  the  case  in  the  Superior  Court 

This  being  the  case,  the  counsel  for  Thomas,  moved  to  di»> 
miss  the  ceriiorarij  placing  the  motion  on  the  ground,  that 
**  no  error  was  alleged  in  the  petition.'^  This  motion  the 
Court  overruled,  and  that  was  excepted  to. 

And  then  the  Court  '^  upon  reading  the  answer''  sustained 
the  certiorari,  and  that  was  also  excepted  to. 

As  to  the  first  exception  it  is  sufficient  to  say,  that  the  an* 
swer  was  in,  and  that  if  it  showed  error,  the  certiorari  ought 
to  have  been  sustained,  even  if  the  petition  showed  non& 

Did  this  answer  show  error  ?  The  answer  showed  the 
facts  above  stated. 

It  was  argued  for  Thomas  that  even  the  Unswer  did  not 
show  any  error;  and  in  support  of  the  a]:gttment,  several  po- 
sitions were  taken,  as  follows : 

1st  That  there  was  no  proof  of  any  judgment  in  the  gar- 
nishment in  Tennessee,  it  being  assumed,  that  the  deposi- 
tions of  the  Tennessee  magistrate,  proving  the  judgment 
were  not  evidence  of  a  proper  sojt,  for  proving  a  judgment 
and,  that  as  such,  they  must  be  treated  as  amounting  to  no 
proof  at  all  of  this  judgment  But  they  were  in,  and  without 
objection,  and,  after  verdiet,  it  is  too  late  to  insist,  that  the  ju- 
ry were  not  bound  to  regard  even  illegal  testimony  admit- 
ted io  them  without  objection. 

We  do  not  decide  that  this  was  illegal.  We  decide  n  othing 
as  to  that 

We  think,  however,  legal  or  illegal,  as  it  went  to  the  jury 
without  objection,  they  were  bound  to  consider  it. 

2dly.  That  a  bare  judgment  in  garnishment  without  a  satis- 
faction of  it,  is  not  a  bar  to  a  suit  by  the  debtor,  agai  nst  the 

garnishee. 

True;  but  here  Ellis  had  paid  a  part  of  this  judgment,  $20^ 

3dly.  That  the  indebtedness  of  the  garnishee,  amounted  to 

as  much  as  $120;  that  the  judgment  against  him  was  for 

only  ^40  85.    Consequently,  that  if  he  had  paid  all  of  it,  he 

would  be  still  left  owing  some  j(80,  of  the  indebtedness ;  and 
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that  this  was  more  than  Thomas  claimed  of  him^  he  claim- 
ing only  ^50^  the  amount  of  two  notes. 

But  there  is  some  room  for  an  inference,  that  Ellis  had 
paid  to  Bryson  all  of  the  indebtedness,  except  enough  to  cov- 
er the  judgment  in  garnishment  When  Thomas  bought  the 
notes  on  Ellis,  he  bought  them  at  his  own  risk^  knowing  of 
the  pending  garnishment  So  swears  Bryson.  Thomas  was 
present  when  the  judgment  on  the  garnishment  was  render- 
ed, and,  in  reply  to  a  question  of  the  Justice  rendering  the 
judgment,  he  said,  that  Mr.  McCoy,  (the  garnishing  creditor,) 
would  be  able  to  prove,  that  Bryson  was  the  holder  of  the 
notes  on  Ellis,  at  the  time  Ellis  was  garnisheed,  for  Bry- 
son had  told  him,  that  he  held  the  notes  at  that  time.  So 
swears  the  Justice. 

There  is  some  groumd  here,  for  an  inference,  that  Ellis  had 
paid  Bryson  all  of  the  indebtedness  but  ^50,  a  sum  about 
sufficient  to  cover  the  garnishment,  judgment,  principal,  in- 
terest and  costs. 

The  effect  of  the  judgment  sustaining  the  certiorari^  was 
merely,  to  bring  about  a  new  trial  And  we  think,  that  with 
such  a  ground  as  this,  for  such  aa  inference  as  this,  a  judg- 
ment merely  ordering  a  new  trial,  ought  not  to  be  disturbed, 
and  we  think  this,  the  more,  as  it  does  not  appear,  that  on 
the  trialy  Thomas  attempted  to  meet  Ellis's  plea,  by  showing 
this  matter.  Is  it  not  an  after  thought,  suggested,  not  by  the 
case  as  it  is,  but  by  the  case  as  it  happens  to  stand  jstated  by 
the  Justice  of  the  Peace,  whose  memory  or  whose  sense  of 
materiality  may  have  left  out  some  of  the  things  which  really 
existed 

Judgment  affirmed. 
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Dawson  A.  Walker,  guardian,  plaintiff  in  error,  vs.  Andbsw 

J.  Wsixs,  defendant  in  error. 

# 

A  grant  was  to  "  Beny  Stephens,  orphan."    There  waa  no  peraon  of  that  name^  bai 

there  was  a  person  who  was  the  orphan  of  Beny  Stephens. 
Hdd,  that  parol  oTidenoe  was  admissible,  to  show  him  the  person  meant. 

Ejectment,  from  Gordon  county.  Tried  before  Judge 
Trippe,  September  Term,  1857. 

This  was  an  action  of  ejectment,  for  the  recovery  of  a  ]ot 
of  land  No.  282,  of  the  1 3th  district  and  dd  section  of  Gordon 
county. 

Upon  the  trial  the  plaintiff  introduced  the  grant  of  the  lot 
in  question,  from  the  State,  to  Berry  Stephens,  orphan,  of  the 
633d  districtof  Dooly  county.  He  also  introduced  his  letters 
of  guardianship. 

Plaintiff  then  tendered  in  evidence  the  depositions  of  Amos 
JLane,  and  Elizabeth  Lane  his  wife,  Granville  White,  and 
Nancy  White  his  wife.  These  depositions  went  to  prove 
that  Berry  Stephens,  in  1823,  married  Elizabeth  White,  and 
died  in  1825  or  1826,  leaving  an  only  child  called  William 
Henry  Stephens ;  that  Elizabeth  Stephens  then  moved  to  her 
father's,  in  Twiggs  county,  with  the  said  William  Henry  Ste- 
phens; and  that  her  father  moved  to  Dooly  county,  with  his 
daughter-Elizabeth  and  grand-son  William  Henry  Stephens 
and  that  William  Henry  Stephens  lived  in  the  633d  district 
of  Dooly  county  at  the  time  of  giving  in  for  draws  in  the 
Cherokee  land  lottery;  that  Elizabeth  Stephens  gave  in  for 
Berry  Stephens'  orphan,  William  Henry  Stephens.  The  wit- 
nesses also  stated  that  they  did  not  think  it  possible  that 
there  was  any  other  person  in  the  said  district  answering  the 
description  ;  that  Elizabeth  Stephens,  in  1834,  married  Amos 
Lane,  who  died  in  1839;  that  the  friends  of  William  Henry 
Stephens  have  always  considered  the  lot  of  land  as  belonging 
to  him,  and  have  paid  taxes  for  it  as  his  property;  that  the 


148  SUPREME  COURT  OF  GEORGIA. 

Walker,  guardian,  vs.  Wells. 

said  Elizabeth  Stephens  was  illiterate,  and  that  the  mistake 
may  hare  occurred  by  her  giving  in  the  wrong  name. 

To  the  introduction  of  this  testimony  the  defendant  object- 
ed, on  the  ground  that  it  was  in  contradiction  of  the  grant, 
and  therefore  not  admissible. 

After  argument,  the  Court  sustained  the  objoction  and  re- 
jected the  evidence 

The  plaintiff  thereupon  excepted,  and  submitted  to  a  non- 
suit 

Walker,  for  plaintiff  in  error. 
Akin  ;  and  Woffobd,  contra. 

By  the  Ce>ur/.— •Bbnnino,  J.  delivering  the  opinion. 

Were  the  depositions  admissible,  as  evidence? 

They  were  if  the  case  was  one  of  latent^  and  not  one  of 
patent  J  ambigaity.  Lord  Bacon's  maxim  is,  ^^Jimbiguiias 
verboTwn  latensveT\ficatione  sttppletur;  nam  quod  ex  facto 
arUur  ambiguumyverificationejacti  tollitur,'' 

And  this  case  was  one  of  latent  ambiguity.  Lord  Bacon 
says:  ^^patensy^  fambiguitasj  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument;  /a/en^  is  that  which 
seemeth  certain  and  without  ambiguity,  for  any  thing  that 
appeareth  upon  the  deed  or  instrument;  but  there  is  some 
oollateral  matter  out  of  the  deed  that  breedeth  the  ambiguity.'' 

In  the  present  case,  the  grant  is  plainly  a  grant  to  Berry 
Stephens,  an  orphan.  It  is,  therefore,  a  grant  upon  the  face 
of  which,  there  is  nothing  ambiguous. 

But  it  turns  out,  that  there  was  never  such  a  person  as  Ber- 
ry Stephens,  an  orphan.  It  must  be,  that  some  person,  not 
a  mere  name,  was  meant.  Who  then  was  the  person  meant 
by  the  name?  This  is  the  necessary  question.  Who  he 
was  is  ambiguous — doubtful. 
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Here  then  is  a  "collateral  matter  out  of  the"  grant,  "that 
bieedeth  the  ambiguity."  The  case,  therefore,  is  one  of  la- 
tent  ambiguity;  "therefore,  it  shall  be  holpen  by  averment/' 
Of  course  averment  may  be  supported  by  proo£  1  Green. 
En.9ec  297. 

To  this  effect  are  Greene  vs.  Barmvell,  11  Ga.  283;  Hen- 
dmon  vs.  Hackney y  16  Go.  525;  same  case,  at  Atlanta,  Aug. 
1857;  Ford  vs.  Jillcorn,  at  Atlanta,  Aug.,  1857;  Bowens 
vs.  Slaughters,  Macon,  Jan.,  1858  ;  and  the  j9ct  of  22d  Decern- 
ber,  1857,  declaratory  of  the  law  of  evidence  in  such  cases  as 
the  present 

To  the  contrary,  I  think,  are  Sykes  vs.  McCrary,  10  Ga 
465;  and  Yawn  vs.  Tyson,  15  Ga.  491 ;  and,  therefore,  they 
are,  in  my  opinion,  wrong. 

Tbe  decision  made  by  this  Court,  in  this  case,  when  the 
case  was  in  the  form  of  a  bill  to  correct  the  grant,  went  up- 
on the  assumption,  that  there  was  such  a  person,  as  Berry 
Stephens,  an  orphan,  and  that,  it  was  he  to  whom  the  grant 
was  really  issued  On  that  assumption,  the  decision  still 
seems  to  us  right.     17  Gcu  550. 

We  think  then  that  these  depositions  ought  to  have  been 
neceived.  They  merely  went  to  show  who  was  the  person 
meant  by  the  name  and  description  "  Berry  Stephens,  or- 
phan," there  never  having  been  any  person  in  existence  bear- 
ii^  that  name  and  description. 

Tbe  Court  having  excluded  the  depositions,  it  follows,  that 
in  our  opinion,  there  ought  to  be  a  new  trial 

New  trial  granted. 
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Bbown  &  BowEN,  plaiutifis  in  error^  v&  N.  M.  Robxhsoit, 

defendant  in  error. 

If  no  objection  is  made  to  the  admiBsion  of  illegal  evidence,  iU  admiMion  wHl  not'be 
ground  for  a  new  triaL 

New  trial,  from  Heard  county.  Decided  by  Judge  Ham- 
KOND,  August  Term,  1857. 

Brown  &  Bowen  brought  an  action  in  a  Justice  Court 
against  Robinson  on  an  open  account  for  |[28  75*  The  Court 
gave  judgment  for  the  plaintiff  for  the  full  amount  The  de- 
fendant appealed.  When  the  case  came  on  for  hearing,  up- 
on the  appeal,  the  defendant  did  Hot  appear.  Plaintiff^s 
counsel  read  an  affidavit  made  by  Bowen,  proving  two  of  the 
items  in  the  account,  amounting  to  $4  50.  This  affidavit 
was  made  in  Coweta  county,  under  the  provisions  of  the  Act 
of  1627,  which  provides  that  when  the  debtor  removes  or  re- 
sides out  of  the  county  where  the  debt  was  contracted,  the 
creditor  may  prove  the  debt  by  affidavit 

The  jury  found  for  the  plaintiffi  The  defendant  carried 
the  case  by  certiorari  to  the  Superior  Court,  assigning  that 
the  Justices'  Court  erred  in  allowing  the  plaintiffs  to  go  to 
trial,  there  being  an  agreement  between  the  parties  to  contin- 
ue the  case  in  the  absence  of  either  party;  that  the  jury 
erred  in  returning  a  verdict  for  the  plaintiff,  the  affidavit  of 
Brown  not  being  within  the  terms  of  the  statute;  and  b^ 
cause  the  evidence  was  not  sufficient  to  warrant  the  verdict 
The  Court  granted  a  new  trial  in  the  Justices'  Court  on  the 
ground  that  it  did  not  appear  that  the  case  came  within  the 
terms  of  the  statute  of  1827.  And  counsel  for  defendants  in 
certiorari  excepted. 

Oliver  &  Featherstone,  for  the  plaintiffs  in  error. 
Robinson,  contra. 
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By  the  Court — ^Bsnmik«^  J.  deliireriiig  the  opinion* 

The  question  is,  ^vvhedier  the  Court  below  wa$  right  in  of^ 
dering  a  new  trial  in  the  Justices'  Court. 

The  ground  on  which  that  order  was  put,  was^  that  the 
affidavit  of  Bo  wen,  one  of  the  plaintiffs^  proving  the  first  and 
last  items  in  the  acconnt,  the  two  amounting  to  (4  SO,  was 
not  admissible  as  evidence. 

Bnty  first,  the  admission  of  the  affidavit  was  not  objected 
to  by  Robinson,  the  defendant,  and  the  admission  of  illegal 
evidence  is  no  ground  for  a  new  trial,  when  no  objection  is 
made  to  the  admission  of  it.  Harrison  vs.  Young,  9  Go, 
359. 

Secondly,  it  is  not  clear,  by  any  means,  that  the  admission 
of  the  affidavit  was  illegal  The  affidavit  was,  to  prove  two 
items  (out  of  a  number)  in  an  account.  The  statute  says, 
that  such  an  affidavit  may  be  used  for  such  a  purpose,  in 
the  case  in  which  the  party  contracting  the  account  removes^ 
or  resides,  out  of  the  county  in  which  the  account  wascon- 
tX9€ted;  the  stal^ate  also  says,  that  '^if  the  defendant  will 
make  an  affidavit"  "  denying  the  justice"  "  of  the  account^ 
the  said  Court  shall  not  give  judgment  for  so  much  -thereof 
as  maybe  so  traversed  or  controverted,,  unless  supported  by 
other  proo^'    Cobb,  649. 

Now  if  the  account  was  contracted  in  Coweta,  (the  suit 
being  in  Heard)  the  admission  of  the  affidavit  was  legal. 

Are  we  not  bound  to  presume  that  the  account  wa«  con- 
tr^u^ted  in  Coweta  ?  Why  was  not  the  affidavit  objected  to  ? 
Did  the  defendant  know  that  the  account  was  contrs^cted  ii| 
Coweta,  and  that  on  the  making  of  stich  an  objeetion,  th^t 
fact  would  be  proved  by  the^plaintifis  ?  What  other  i;easoa 
is  supposable?  especially,  seeing  that  the  venue  put,  both  ta 
the  account,  and  to  the  affidavit,  is  of  Coweta  county  ? 

Thirdly,  even  if  the  objection  to  the  affidavit  was  good, 
auad  was  now  available,  is  the  case  not  one  in  which  the  ver* 
xrv. — ^0 
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diet  onght,  for  another  reason, not  to  be  disturbed?    The  de- 

fendant  put  in  a  plea,  in  which  he  denied  the  jusdoe 
of  every  item  in  the  account,  these  two  excepted;  and  as  to 
diese  two,  he  was  silent  Is  not  this  an  implied  admission 
of  the  justice  of  these  two  items  ?  At  least,  may  we  not 
hold  it  so  after  verdict  ?  The  other  items  were  proved  in  an 
unexceptionable  manner. 

Upon  the  whole,  we  think  that  the  Court  erred  in  8ustaiii«> 
ing  the  certiorari, 

Judgment  revevsed 


Matkias  Turkeb,  Sen.,  and  others,  plaintiffs  in  error,  vs.  Thb 
Statb  op  GsoaaiA,  defendant  in  error. 


Solieiior  General  mored  to  oontinne,  sayin|^  that  the  State  was  not  read j.    The 
Court  granted  the  motion. 

HM,  ThaX  m  an  aboae  of  diaeretion  doei  not  here  afimatiTely  appear,  thla  CoaH 
wenid  not  interfere  with  the  jndgment^  if  it  touU;-^ 

Aad  thaly  aa  it  could  not  do  eo  if  it  woBld,  the  eaae  ii  one  that  it  ought  not  to  entaTi' 


Murder  and  continuance,  from  Cass  county,  decided  by 
Judge  Trippb,  September  Term,  1857. 

The  plaintiffs  in  error  w^re  indicted  for  murder.  When 
the  case  came  on  for  trial  in  the  Court  below,  and  the  prison- 
ers had  announced  themselves  ready  for  trial,  the  Solicitor 
General  stated  that  the  State  was  not  ready  for  trial,  and 
moved  the  Court  to  continue  the  case  without  making  any 
othershowing  for  the  continuance. 

The  Court  sustained  the  motion  and  continued  the  case 
and  the  prisoners  excepted  and  filed  their  bill  of  exceptions 
saying,  that  the  Court  erred  in  continuing  the  case,  and  iik 
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mling  that  the  State  was  not  required  to  make  a  showing 
tot  a  continuance  in  a  case  charging  the  defendants  with, 
aaorden 

MnufSB,  Pabbott^  Chisolm  &  Wadbell,  for  plaintiffl  id 
Cfior* 

« 

SoudTOB  GxKSBAL,  Contro. 

Bjf  the  Court — ^Bbbhino  J.  delivering  the  opinion. 

Continuances,  being  within  the  discretion  of  the  Court,  tho 
mills  is  upon  the  party  objecting  to  a  continuance,  to 
skoWf  that,  in  granting  the  continuance,  the  Court  abused  its 
discretion.    Presumption  will  be  in  favor  of  the  continu- 


In  this  case,  the  Solicitor  General,  said  **  that  the  State  was 
not  ready  for  triaL'^  No  question  was  asked  hint  There  may 
have  been  a  good  reason  why  the  State  was  not  ready;  and 
a  reason  within  the  knowledge  of  the  Court  It  is,  therefore, 
fo  be  presumed  that  there  was,— especially,  as  the  Solicitor 
<3eneral  was  a  public  officer,  on  whom  is  imposed  the  duty 
of  being  diligent  in  preparing  such  cases  for  trial;  and  it  is 
frima  fada  to  be  presumed  of  every  public  officer,  that  he 
does  his  duty. 

Besides^  the  Solicitor  General  has  the  unlimited  power  of 
^noL  pro99ing^^  the  bill  of  indictment,  and  then  of  preferring 
it  again.  The  exercise  of  such  a  power,  is  but  a  round-about 
ismy  of  oHitinuing  the  case.  Hence,  in  some  circuits,  per- 
hi^ps,  in  many,  the  Solicitor  General  is  allowed  to  continue 
die  case,  at  his  mere  pleasure. 

These  are  reasons  why  this  Court  would  not  interfere  with 
dus  continuance,  if  it  eouUL  But  it  could  not,  if  it  would. 
The  judgment  granting  a  continuance,  is  in  its  own  nature 
one  which,  even  if  wrong,  is  beyond  this  Court's  power  of 
corMetion.    And  this  Court,  is  only  for  the  correction  of  er- 
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This  Court  has,  therefore,  come  to  the  conclusion,  diat  it 
ought  to  dismiss  writs  of  errors  founded  on  judgments  grant- 
ing continuances,  or,  on  any  other  judgments,  which,  in  their 
own  nature,  are  such  that,  if  erroneons,  they  are  beyond  Che 
reach  of  this  Courtis  corrective  power,  this  conclusion  it  will 
execute  as  soon  as  the  case  in  which  it  was  arrived  at„  shall 
have  been  published.  That  is  the  case  of  Fri$nber^f  Wi 
Collier^   decided  at  Macon  January  1858. 

A  judgment  re/Using  a  continuaBce,  stands  upon  a  diSur- 
ent  footing. 


Judgment  affirmed. 


Aaron  Alexander,  plaintiff  in  error,  vs.  William  Makk- 

HAM,  defendant  in  error. 

When  the  equity  of  an  ii]Junction  bill,  has  been  sworn  off  by  the  answer,  Uie  tiijvie- 
tien  may  be  diSsolvecL 

Equity,  from  Fulton  County.  Decided  by  Judge  Bitli^ 
October  Term,  1857. 

Aaron  Alexander  filed  bis  bill  for  an  injunction  to  feslnift 
the  Sheriff  from  proceeding  on  a  fi.  feu  In  September^ 
1856,  William  Markham  instituted  his  action  of  iffisumpflil 
against  the  said  Alexander,  founded  on  tvo  promissory  notes, 
which  Alexander  had  given  him  in  payment  of  certain  leads 
in  the  city  of  Atlanta,  in  the  county  of  Fulton.  The  plan- 
tiff  alleged  in  his  bill,  that  these  notes  were  given  on  the  lep- 
reseBtation  by  the  said  Markham,  that  he  had  a  good  tMe 
to  the  said  lot  of  land.  That  before  the  notes  beeame  dae^ 
he  became  aware  that  the  defendant  had  not  a  good  legal  and 
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nnincuiEbered  title  to  the  land,  as  he  leprevented,  and  declin- 
ed to  pay  the  notes.  That  the  lot  of  land  was  incumbered 
bya  mortgage  to  the  Loan  and  Building  Associatioo  of  At- 
lanta. That  the  value  of  the  lands  in  Atlanta  had  increas- 
ed within  a  short  time,  to  a  very  great  extent,  but  that 
ke  believed  they  were  en  the  decline,  and  that  such  de- 
cliiie  might  ruin  many  of  the  ladd  holders  of  the  ciiy  ctf 
Alkma,  who  had  not  paid  for  their  lots,  and  that  he  beliefed 
dmt  the  mid  defendant  would  become  by  sueh  meaas  ana- 
ble  te  respond  in  damages  for  the  price  of  the  lots  so  bought 
by  plaintiff  That  after  the  action  was  commenced  by  Mark- 
ham,  plaintiff  pleaded  a  good  plea  to  the  same,  intending  to 
defend  the  suit.  That  although  his  attorneys  were  at  the 
Court  at  which  the  trial  was  to  be  had,  Markham's  attorney 
]Nrivately,  and  without  their  knowledge  or  consent,  and  with- 
out the  case  being  called  in  its  order,  went  to  the  jury,  and 
presented  a  verdict  to  them,  as  if  the  case  had  not  been  de- 
fended, and  procured  the  same  to  be  signed  ex  parley  that 
plaintiff's  plea  by  an  unforeseen  accident,  did  not  come  to 
the  eye  of  the  attorney  for  Markham.  That  the  first  plain- 
tiff heard  of  the  verdict  was  from  the  Sheriff,  showing  him 
theji/o.  founded  on  the  judgment  entered  up  upon  said 
verdict,  and  telling  him  h^had  orders  to  make  the  money  on 
soLiSiJLfcu  immediately. 

The  defendant  answered  this  bill,  and  moved  to  dissolve 
the  injunction  which  had  been  granted  according  to  the  pray- 
er of  the  bill.  The  plaintiff  objected  to  the  hearing  of  this 
motion,  on  the  grounds  : 

Ist  That  exceptions  to  the  answer  of  the  defendant  had 
been  filed  (and  should  first  be  disposed  of,)  because  said  bill 
had  not  been  sufficiently  answered  in  that  the  defendant 
had  not  answered,  whether  or  not  his  property  consisted  in 
Atlanta  lands  of  fictitious  value,  and  answered  evasively,  as 
to  bis  insolvency. 

2d.  Because  defendant  did  not  answer  whether  he  bad  a 
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gMd  title  to  said  lands,  and  such  a  one  as  would  enable 
him  to  make  a  good  and  sufficient  title  to  complainant 

3d.  Defendant  did  no  tsay  in  his  answer  that  he  erer  hai 
anj  perfect  title  to  said  land. 

Plaintiff's  counsel  insisted  that  the  injunction  should  boC 
be  disscrfred,  because  the  equity  in  the  bill  had  not  beMi 
eworn  otL  He  also  objected  to  the  reading  of  an  affidwrit 
alluded  to  in  the  rule  nisi,  for  the  dissolution  of  the  injune- 
tion,  because  it  did  not  form  part  of  defendant's  answer,  it 
not  having  been  made  an  exhibit  to  said  answer,  and  also, 
because  it  had  not  been  filed  in  the  office  of  thepierk  of  Ae 
Superior  Court 

The  Court  refused  to  dispose  of  these  exceptions  by  them- 
selves, but  allowed  argument  on  the  motion  to  dissolve  the 
junction,  that  the  Court  might  dispose  of  the  whole  case  at 

once» 

The  Court  allowed  the  said  affidavit  to  be  read  on  the  ar- 
gument, to  which  complainant's  council  excepted. 

After  hearing  the  argument,  the  Court  granted  an  order 
dissolving  the  injunction.  • 

To  this  decision  of  the  Court,  counsel  for  complainant 
excepted  and  filed  his  bill  of  exceptions,  saying  that  the 
Court  erred. 

1st  In  allowing  said  affidavit  to  be  read  in  the  argument 

2d.  In  dissolving  said  injunction. 

Hammokd  &  Son,  for  plaintiff  in  error. 
OvBRBT  &  Bleckley,  contra. 

Bj/  the  Court. — Bennino^  J.  delivering  the  opinion. 

The  answer  says,  that  the  ^  incumbrance"  complained  of 
•-  ♦he  bill,  had  been  removed.    The  whole  equity  of  the 
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biU  depended  upon  the  existence  of  this  incumbrance  Thm 
lemoyal  of  the  incumbrance  was,  therefore,  equivalenl  t^ 
abetracting  from  the  bill,  all  its  equity. 

We  think,  then,  that  the  order  dissolring  the  injuneliM^ 
right 

Judgment  affirmed. 


Babbxtt  fc  WiLLiFOBD,  and  others,  plaintifb  in  error,  nL 
BhACKy  Cobb,  &  Ca,  defendants  in  error. 

[L]  *▲  mMi  rasidiiig  in  Borne,  woanded  aaothMV  and  flod  into  Ai^kf«i«^  Uttvi^g  Us 
-wife  behind  him,  wlio  eontinned  residing  where  they  hAd  been  residing,  when  tm 
aed.  In  the  eonrse  of  a  few  months,  he  was  sued,  and  copies  of  the  writs  woe 
loA  ftr  him,  witb  his  wife,  at  the  plaea  at  whieh  ha  was  rstfdfaig  when  haitdL 

flaU;  that  there  was  not  enough  in  this  to  Jshow  that  ha  had  ohaaged  his  dornkflat 
Room  for  vaj  other  domioil ;  and,  therefore,  that  the  suits  were  well  sewed* 

[2.]  The  Act  of  1866,  enlarging  the  jurisdiction  of  Justices'  Courts  to  demaada  sai 
exceeding  flftj  dollars,  includes  demands  sued  for  bj  aitaehmefU,  as  mnoh  ai  de- 
sumds  sued  for  by  ordinary  process. 

Cerliarari,  from  Floyd  coynty.    Decision  by  Judge  Ham* 
M ovn,  at  February  Term,  1858. 

J.  R.  Saxon,  a  citizen  of  Rome,  Floyd  county,  having  com- 
mitted a  crime,  fled  to  the  State  of  Alabama,  where  he  re-^ 
mained ;  his  wife,  however,  continued  to  reside  in  Roma 
After  his|departure  from  the  State,  and  in  May,  1857,  Barrett  ft 
Williford  sued  out  an  attachment  for  942  50,  returnable  to  a 
Justices'  Court;  and  in  June  thereafter,  Black,  Cobb  &  Cou 
sued  out  an  attachment  for  $11  60,  returnable  to  the  Supe- 
rior Court.  Both  attachments  were  levied  upon  property  be- 
longing to  Saxon,  by  a  bailiff  E.  P.  Treadaway  afterwards 
commenced  his  ordinary  action  of  debt  against  Saxon  foe 
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]|49 ;  and  Gregory  &  Wooten  a  like  action  for  f  44  50,  both 
^returnable  to  a  Justice's  Court. 

At  June  Term,  1657,  of  the  Justice's  Court,  judgment  was 
obtained  in  the  attachment  case  of  Barrett  &  WiUif^rd 
and  also  in  the  ordinary  action  of  Treadaway,  the  same  be- 
ing for  rent ;  and  at  the  July  Term,  judgment  was  had  in  the 
ea$b  of  Gr^ory  &  Wooten.  The  bailiff  in  the  suits  of 
Treadaway,  and  Gregory  &  Wooten,  had  left  a  copy  sum* 
mons  with  the  wife  of  Saxon,  and  had  returned,  that  they 
had  been  left  at  his  most  notorious  place  of  abode. 

The  property  levied  on  by  virtue  of  the  attachment  of 
Barrett  &  Williford  was  sold  under  an  order  of  the  Justices' 
Court,  and  brought  9 144  65y  and  that  Court  ordered  the  same 
to  be  paid  to  the  attachmest  of  Barrett  and  Williford,  andto 
the  judgments  of  Treadaway  and  Gregory  and  Wooten.  To 
this  order  Black,  Cobb  and  Co.  excepted,  and  brought  the 
tBse  by  cettiorari  before  the  Superior  Court.  That  Court  sus- 
tained the  certiorari,  and  ordered  the  bailiff  to  pay  the  mon* 
ey  to  tile  Clerk  of  said  Court,  to  be  held  subject  to  its  order. 

To  this  decision  counsel  for  defendants  in  cerHorari  excep- 
ted. 

H.  A.  Gartrell,  for  plaintiffs  in  errof. 

R.  D.  Harvet,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

.  When  it  is  shown  that  a  man  has  acquired  a  domkil,  it 
will  be  presumed  thait  he  retains  that  domicil  until  it  1>e 
shown  that  he  has  changed  it  for  another.  This  may  be 
assumed. 

It  was  shown  diat  Baxon  had  acquired  a  domicil  at  Beam. 

Ittwas  shown  that  he  was  residing- there  with  his  wife, 

.    Niiw,  was  It  idso  shown  that  he  had  changed  this  domi- 

^^    AU  that  was  shown  in  proof  that  he  bad,  was^  that  ho, 

Y  wounding  a  man,  had  fled  into  Alabama.    And  avan 

ftis  proviQg  of  this,  wo  have  to  tiust  to  the  ptiiiion  fox 
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€€rtiorari  of  the  party,  not  to  tho  anmver  of  the  Juttioe  of 
the  Peace 

There  is  nothing  in  the  evidence  to  show  thai  he  made  any 
slop  at  any  particular  place  in  Alabama;  nothing  to  show 
that  he  had  not  left  that  Stata  His  wife  still  remained  residing 
at  the  place  in  Rome  at  which  he  was  residing  when  he  fled 
from  justice ;  the  time  he  had  been  gone  was  only  a  few 
months. 

This  was  the  case  made  by  the  evidence ;  and  we  think 
that  there  is  not  enough  in  this  case  to  show  that  he  had 
changed  his  domicil  at  Rome  for  any  other. 
[l.J  Consequently,  we  think  that  the  suits  of  Treadaway,  and 
Gregory  &  Wooten,  which  were  served  by  the  leaving  of  cop* 
ies  with  Saxon's  wife,  at  the  place  in  Rome  at  which  he 
VTBs  residing  when  he  fled  to  Alabama,  were  well  served  ^ 
and  that  the  judgment  of  the  Court  below,  declaring  them 
ili  served,  was  erroneous. 

Barrett  &  Williford's  attachment  was  for  over  (30.  Was 
the  case  beyond  the  jurisdiction  of  a  Justices'  Court? 

The  6th  section  of  the  attachment  Act  of  1856  declares, 
that  ''when  the  amount  sworn  to  shall  exceed  the  sum  of 
thirty  dollars,  the  attachment  shall  be  made  returnable  to 
the  Superior  or  Inferior  Court,"  &c. 

The  object  of  this  section  was  to  define  where  attachments 
within  the  jurisdiction  of  a  Justices'  Court  shall  be  re/urn^t/, 
and  where  those  beyond  the  jurisdiction  of  that  Court  shall 
he  relumed 'f  it  was  not  the  object,  to  define  what  cases  are^ 
and  what  are  not^  within  the  jurisdiction  of  that  Court. 

[2.']  But  even  if  this  was  the  object,  it  would  make  nodif- 
ferenca  This  Act  was  passed  on  the  4th  of  March,  1856* 
On  the  5th  of  March,  1856,  another  Act  was  passed^  of 
which  the  first  section  is  as  follows :  '^  That  from  and  after 
the  first  day  of  March  next,  the  jurisdiction  of  Justices  of  the 
Peace  shall  extend  to  the  amount  of  fifty  dollars,  principal 
with  interest" 

That  this  language  was  intended  to  include  suits  by  a/* 
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iaekmenty  as  much  as  suits  by  ordinary  process^  is  apparent 
from  the  second  secdonp  which  declares^  that  it  ^  shall  amd 
maybe  lawful  for  all  promissory  notes,  acconntSy  and  all 
other  erideace  of  debts  that  do  not  exceed  fifty  dollars^  to  be 
sued  before  a  Justice  of  the  Peace^  in  a  Justices'  Court  m  ike 
same  manner  as  is  now  prescribed  by  law,'*  Ae.  The  itali- 
cising is  mine. 

This  Act,  being  the  later  of  the  two,  must  prevail,  erea  if 
the  other  is  to  be  construed,  as  in  conflict  with  it 

So,  we  think  that  the  Court  erred  in  holding  Barrett  & 

Williford's  attachment  not  within  the  jurisdiction  of  the 

Justices'  Court 

Judgment  reveised. 


F.  J.  Sullivan,  plaintiff  in  error,  vs.   R.   It  Richabdsov 
and  William  Estchum,  defendants  in  error. 

When  ft  question  of  fact  is,  by  agreement,  referred  to  the  Con  rt,  and  there  if  •?!- 
denoe  on  both  sides  of  the  question,  the  decision,  be  it  whioh  way  it  maj,  vfll 
not  bersTened. 

Motion,  from  Floyd  county.  Decision  by  Judge  Hak- 
MOND,  at  August  Term,  1857. 

Francis  J.  Sullivan  brought  suit  against  Robert  R.  Rich- 
ardson on  a  promissory  note  for  $15,  returnable  to  August 
Term,  1853;  bail  was  required,  and  William  Eetchum  and 
R,  D.  Harvey  became  his  sureties  on  the  bail  bond.  Bail 
bond  dated  28th  April,  1853. 

The  defendant  Richardson  was  surrendered  by  Harvey, 
one  of  the  bail,  as  appeared  by  the  acknowledgment  of  the 
Deputy  Sheriff,  and  the  order  of  exoneretur,  which  were 
follows : 


r 
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R.  B.  Bi^HABMoir. 

I  herebf  certify,  that  R.  D.  Harvey  has  this  day  sarrendeiw 
ed  up  and  delivered  into  my  hands  the  defendant  in  the 
above  staled  case  in  discharge  of  himself  as  bail  on  the  bal 
bond.  D.  D.  DUKE,  D.  SIfff. 

vs.  y  CofnplainL 

R.  R  RicHAaDsov.    J 

On  reading  and  filing  the  acknowledgment  of  the  Sheriff 
of  the  surrender  to  him  of  the  defendant  in  this  cause  by  B. 
D.  Harvey,  one  of  his  bail  in  his  dischaige ;  it  is  ordeied 
that  the  said  B.  D.  Harvey,  be  exonerated  from  his  said  obli- 
gation, and  that  an  exaneretur  be  entered  on  said  bond. 

August  20th,  1853. 

JOHN  H.  LUMPKIN,  J.  S.  C.  0.  a 

Judgment  was  confessed  22d  May  1854,  by  defendant's 
attorney,  signed.2d  June,  and^,/a.  issued  thereon  13th  Jnne^ 
1854,  and  upon  the  return  of  ^no  property,"  a  ca.«a.  was 
sued  out)  dated  18th  August,  1854,  returnable  to  November 
Term,  1854,  of  Floyd  Superior  Court;  upon  which  the 
Sheriff  returned,  that  ^'the  defendant  Robert  R.  Richardsoft 
not  to  be  found  in  Floyd  county. 

20th  October,  1854." 

Whereupon  plaintiff  in  ea.sa.  sued  out  mre/aeiflw  against 
Richardson  and  Ketchum,  to  show  cause  at  the  next  Tema 
of  the  Superior  Court,  why  judgment  should  not  be  entered 
against  them,  as  bail. 

Ketchum  appeared  and  showed  for  cause :  First,  that  the 
Sheriff  had  returned  the  ecu  sa.  several  weeks  prior  to  the 
Term  of  the  Court  to  which  it  was  returnable.  Second, 
That  R.  D.  Harvey,  who  was  originally  a  surety  on  said  bail 
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bond  with  him,  had  surrendered  to  the  Sheriff  the  body  of 
defendant  in  ecu  so.  in  discbaige  of  the  bail. 

Upon  hearing  cause,  the  Judge  dismissed  the  scir^fscitMSy 
and  held  and  adjudged  that  Eetchum  was  dischaiged  from 
aU  liability  on  the  bail  bond. 

At  the  same  Term  of  the  Court,  plaintiff  moTed  to  set 
aside  this  order,  dismissing  the  scire  faciaSy  upon  the  follow- 
ing grounds  : 

Ist  Because  said  order  was  granted  on  the  ground  that 
Hanrey  one  of  the  sureties  had  been  discharged  from  liability 
on  the  bail  bond,  which  discharge  was  illegal. 

2d.  Because  the  order  was  granted  upon  a  misconception 
of  the  facts. 

8d.  Because  said  order  was  illegal,  and  should  not  have 
been  granted. 

issue  was  joined  on  the  state  of  facts,  and  the  parties 
agreed  that  the  Court  might  hear  the  facts  and  decide  the 
case^ 

Jhikesj  the  Deputy  Sheriff',  testified,  that  he  arrested  de- 
fendant on  the  original  bail  process,  and  Harvey  and  Eetch- 
um became  his  sureties ;  that  Harvey  delivered  defendant  up, 
and  had  an  exoneretur  entered  on  the  bail  bond  as  to  him- 
self; that  he  went  to  Eetchum,  who  told  him  he  thought 
Hanrey  was  easily  frightened;  that  although  Harvey  was 
discharged,  he  Eetchum,  would  consider  himself  liable  on 
the  bond,  provided  he,  Dukes,  would  take  him,  which  he 
did 

The  Court  refused  the  motion  to  set  aside  the  order  dismiss- 
ing the  scire  /aciasy  putting  its  decision  on  the  ground  that 
it  appeared  that  the  au  so.  had  an  entry  of  non  est  inventuSf 
dated  before  the  next  succeeding  Term  of  the  Court,  from 
which  the  ca.  set.  issued,  and  Sullivan  excepted. 

D.  S.  Priktup,  for  plaintiff  in  error. 
Haevxt,  eonJbrcu 
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By  the  Cmtrt. — ^Bennino,  J.  delivering  the  opinion. 

The  question  was,  whether  the  order  discharging  Eetchum, 
the  Ibail,  was  legal  ? 

This  question  was,  by  agreement  referred  to  the  Court  odl 
the/odf,  as  wdi  as,  on  the  law. 

Among  the  facts,  there  was,  on  the  ca.  sa.  an  entry  of  non 
est  inventus,  bearing  date  some  time  before  the  return  Term 
of  the  CO.  9€L  This  was  prima  facie  evidence,  that  the  cm.  so. 
was  returned  on  the  day  of  the  date  of  the  entry,  and  there* 
fore  that  it  was  returned,  before  it  ought  to  have  been  re* 
turned. 

The  Sheriff  testified,  that  it  was  his  habit  to  make  such, 
entries  as  this^  on  ca.  saa,,  and  yet  to  keep  the  ca,  so,  in  bis 
possession,  until  their  return  Term. 

Did  this  testimony  overcome  the  prima  facie  case  made  by 
the  date  of  the  entry  ? 

This  was  the  question ;  and  it  was  merely  a  question  of 
fact. 

The  Court  thought  that  it  did  not,  and  therefore,  held  that 
the  order  discharging  the  bail  was  valid. 

There  was  evidence  on  both  sides  of  the  question ;  the 
evidence  on  neither  side,  was  satisfactory:  In  such  a  case, 
what  is  gained  by  reversing  the  decision,  whichever  way  that 
decision  may  ba    Nothing,  we  think. 

Therefore^  we  shall  affirm  the  judgment  of  the  Court  be- 
below. 

Judgment  affirmed 
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Thomas  Hamiltok,  plaintiff  in  errorj  vs.  Bsmnett  H.  Con- 

TSRSy  defendant  in  error. 

[t.]  upon  a  motion  lor  a  new  trial,  U  is  a  sufficient  compliance  with  the  rale  of  Court 
nqmiring  a  brief  of  the  testimony  to  be  filed  nnder  the  approval  of  the  Courts  if 
the  Mae  has  been  substaatiaUy  agreed  vpon  by  the  coimseL 

p.]  If  counsel  haTeleaye  of  absence,  it  dispenses  with  the  discharge  of  aay  and  0V*- 
ry  professional  doty  imposed  upon  them  by  the  business  of  the  Conrt  at  that  Term. 

p.]  A  motion  for  new  trial  may  be  amended,  so  as  to  perfect  a  brief  of  the  testimony 
VgAO*  but  not  formaUy  finished,  at  the  time  the  application  was  filed;  the  counsel 
Ibff  Biyvant  agreeing  to  adopt  the  written  statement  of  the  evidenoe  taken  down  al 
the  time,  by  the  opposite  connseL 

Tk»  motien  for  a  new  trial  is  amendable. — ^Bainmro  J. 

Motion  for  new  trial,  from  Cass  county.  Decided  by  Judge 
TsiPPXy  September  Term^  1857. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Wbi«ht  &  Undxbwoop,  for  plaintiff  in  error. 

Axnr ;  Cbisolm  &  Wabdxix  ;  and  Mijlrbb,  contra. 

The  Court  not  being  unanimous,  the  Judges  delivered  their 
^^jinions  seriatim. 

m 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

This  case  was  tried  March,  1857.  The  verdict  was  for 
Conyers.  Hamilton,  by  his  counsel,  applied  for  a  new  trial 
▲t  first,  it  was  the  intention  of  the  parties,  to  have  the  motion 
decided  at  once,  with  a  view  to  bring  the  case  before  this 
Court,  which  sat  the  week  ensuing.  Accordingly,  ttie  coun- 
sel went  to  work  to  make  out  and  agree  upon  a  brief  of*  the 
testimony.  And  this  was  done,  with  the  exception  of  the  ev- 
idence of  Dr.  Young,  which  was  drawn  up  and  presented  by 
eoonsel  for  Conyers,  but  objected  to  by  the  attorneys  of  Ham- 
iltoa    The  testimony  of  Tumlin  was  not  written  out;  but 
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diere  wasno  difficulty  made^  at  the  time  or  since,  as  to  that. 
At  this  stage  of  the  case,  the  Court  aunounced  that  an  ad- 
journed Term  would  be  held  in  June,  at  which  time,  it  was 
die  intention  of  Hamilton's  counsel  to  complete  the  brief  of 
the  evidence,  and  argue  the  motion. 

Upon  application  to  the  presiding  Judge  of  the  Circuit 
letTe  of  absence  from  the  adjourned  Term  of  the  Court,  was 
granted  in  writing  to  Messrs.  Underwood  and  Wright,  who 
alone  had  control  and  management  of  the  cause,  and  who, 
bat  for  that  fact,  would  have  finished  and  filed  an  abstract  of 
the  proof,  at  the  first  Term  of  the  Court  when  the  judgment 
was  rendered. 

When  the  motion  for  the  new  trial  was  called  up  at  the 
next  regular  Term  in  September,  counsel  for  Hamilton  moved 
to  complete  the  brief  and  proceed  with  the  motion,  propo* 
sing  to  adopt  the  statement  of  Dr.  Young's  testimony,  pre* 
pared  in  March  by  defendant's  counsel,  and  add  the  testimo- 
ny of  Tumlin,  about  which  there  was  no  dispute  or  difficulty. 

The  Court  refused  to  allow  the  amendment  to  be  made« 
and  on  motion  of  defendant's  counsel,  dismissed  the  rule. 

Was  this  decision  right? 

We  think  not,  for  three  reasons. 

£1.3  The  testimony  was,  in  substance^  agreed  upon  at  the 
Term  at  which  the  motion  was  made.  Dr.  Young's  evidence 
was  all  about  which  counsel  differed.  That  was  drawn  up 
liy  counsel  for  Conyers;  and  although  objected  to  at  the 
time,  was  offered  to  be  adopted  at  the  September  Term,  as 
Ae  evidence  in  the  case.  Were  not  all  the  objects  of  the  rule 
of  Court  fulfilled  ?  We  take  it,  that  the  rule  only  requires  so 
much  of  the  testimony  to  be  agreed  upon  or  approved,  as  is 
material  to  a  proper  hearing  of  the  motion.  All  else  is  un- 
necessary. Young's  testimony^  and  Tumlin's  was  all  that 
was  left  out;  Tumlin's  was  immaterial,  and  counsel  for  the 
motion  agreed  to  take  Young's  testimony,  as  taken  down  in 
writing  by  their  adversary  at  the  first  Term. 

We  need  not  be  reminded  of  the  importance  of  agreeing 
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he  case  is  tried 


Thomas  Hamiltof,  plaintiff    ^  necaseistij 

YBB8,deft     7  parties,  ana 

I \    \  ^g  who 

p.]  upon  amotion  for » new  trU>  J*  \     \     ^  Hat;' 

nqmiring  a  brief  of  the  tettam  '  i  ^  \     \  ^ 

Iha ■»•  1ms been lubrttttiJt  jt  ^   ^\ 
[20  If  eonn«.l  bsreleaTeof  .;  >  I  >  ^  shado^., 

ly  pfofeanonal  dutj  Imf    ^  4  ^ 
p.]  A  motion  for  new  tr» ;,       ^ '  >  COllducted  thlS  CaUSe, 

^tgui,  bnt  not  formf:  i  ^^m  of  the  Court  in  June, 

SrnX?!^  •^•^"•^S^    As  to  the  propriety 

niaD4iMifor»n^>'  "»  without  the  conseut  of  the  op- 

•!  f  Aig  to  say,  except  to  doubt  the  poliey. 

Motion  ^  ^  ,  in  the  party  to  grant  such  permission, 

Tbipps,  f  jwing  in  advance  which  would  justify  a 

'        1  the  cases  in  which  such  counsel  are  employed 
Th'      dfoi  arrives;  for  instance,  on  account  of  ill  health, 
^^^   jompany  a  sick  wife  or  child  to  be  cured  of  disease^ 
Inflow  this  practice  has  prevailed  extensively,  if  not  gen- 
tler over  the  State,  and  T  forbear  to  express  any  opioioii 
''tl^cting  it    The  leave  was  granted,  and  as  to  the  extent  of 
{^indulgence,  we  take  it,  that  it  extended  to  every  profes- 
:0ti9l  duty  which  the  business  of  the  Court  imposed  upon 
jjje  counsel.     Not  to  allow  the  indulgence,  whether  rightfuU 
jy  granted  or  not,  to  operate  in  this  case,  would  work  a  sur- 
prise and  injustice  to  the  client. 

[3.]  In  the  last  place,  we  hold  that,  according  to  the  decis- 
ion df  this  Court  in  Snellings,  administrator,  vs.  Darrett,  17 
Ga.  Sep.  141,  the  party  had  the  right  to  amend  his  motion 
for  a  new  trial,  by  completing  the  brief.  If  an  additional 
ground  may  be  inserted  in  the  motion  at  the  hearing,  and 
not  taken  at  the  time  the  application  for  the  new  trial  was 
made,  we  can  see  no  good  reason  why  the  brief  of  the  testi- 
mony may  not  be  completed. 

It  is  suggested  that  the  case  in  17 th  Georgia  is  overruled 
hj  Powell  vs.  Howell,  21  Ga.  Rep.  214.  There  is  some  mis- 
take as  to  this  latter  case.    This  was  an  application  for  a 
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*^,  made  at  the  ^*  '  ^  j  9aid  Judiciary  Act  in- 

•ior  Court    / 


dismiss  t^  ^  /      I  ^^^  ^^^'^  ^^  ^  good 

'>f  thr  ill  ^''y  ®^^  ^"^'"^'^  "* 

^1   served  on  the 

.,  and  eufc*^  '  ^  ^orious  place 

« the  same  to  be  ente* .  "^     amended 

,iic  pro  /t/ne,  and  plaintiff's  coui.  is  provi- 

^dant  further  moved  to  amend  his  ruh  n^  use  of 

«ae  Court  allowed,  and  counsel  for  plaintiff  excepted.        i,  for 

Judge  McDonald,  in  delivering  the  opinion  of  the  u 
thus  states  the  case :    **  Although  the  record  presents  mait^  ^ 
assignments  of  error,  in  the  decisions  and  judgments  of  tli^ 
Court  below,  it  will  be  necessary  to  consider  those  alone  which 
are  founded  on  the  refusal  of  the  Court  to  dismiss  the  ruleni* 
si  tor  a  new  trial,  and  as  connected  with  it,  the  Court's  de- 
cision allowing  other  grounds  to  be  added  to  the  rule,  at  the 
Term  of  the  Court  at  which*  it  was  heard.'' 

Now,  it  is  obvious,  that  while  the  point  of,  whether  or  not 
a  new  ground  can  be  added  to  a  rule  for  a  new  trial,  at  the 
hearing  was  in  this  case,  it  not  only  had  no  connection  with 
the  other  ground,  but  was  not  necessary  at  all  to  its  decision. 
The  first  and  main  ground  was  to  dismiss  the  rule  for  want 
of  service,  &c  Reversing  the  Court  below,  as  we  did,  upon 
this  ground,  it  was  a  final  termination  of  the  case,  and  it  waa 
unnecessary  to  discuss  or  decide  the  other  ground.  That  the 
other  was  considered  in  the  argument,  and  in  our  conference, 
I  will  not  undertake  to  say ;  my  memory  is  too  fallible.  All 
H  can  say  is,  that  I  have  no  recollection  about  it  The  ques- 
ition  was  directly  made ;  indeed,  it  was  the  only  point  in  the 
<;ase  oiSnelHngSf  in  nth  Georgia, argued  by  eminent  coun- 
sel, maturely  considered  and  deliberately  decided,  that  a  mo- 
tion for  a  new  trial  may  be  amended,  so  as  to  include  an  addi- 
^onal  ground,  not  taken  at  the  time  the  application  was  filed; 
.and  I  can  affirm  with  confidence,  that  I  have  never  since 
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consented  understandingly  to  any  reversal  or  modification  of 
that  opinion.  I  believed  it  right  at  the  time ;  I  have  never 
doubted  it  since. 

And  for  these  reasons  we  reverse  thejudgment  of  the  Court 
below^  refusing  to  entertain  the  motion  for  a  new  trials  and 
allowing  it  to  be  amended,  if,  indeed,  it  required  amendment. 

To  say  nothing  of  the  English  statutes  of  Jeofails,  which 
are  exceedingly  broad,  had  the  9th  section  of  the  Judiciaiy 
Act  of  1799,  (^Codd,  486,^  been  construed  in  the  spirit  of  its 
authors,  what  a  world  of  trouble,  delay,  expense  and  injus- 
tice would  have  been  saved  to  suitors  and  the  country.    It 
declares  that  '^no  petition,  answer,  return,  process,  judgment 
or  other  proceeding  in  any  civil  cause^  shall  be  abated,  arrest- 
ed, quashed  or  reversed,  for  any  defect  in  matter  of  form,  or 
for  any  clerical  mistake  or  omission,  not  affecting  the  real 
merits  of  the  cause ;  but  the  Court,  on  motion,  shall  cause 
the  same  to  be  amended,  without  any  additional  cost^  at  the 
first  term  J  and  shall  give  Judgment  according  to  the  right  of 
the  cause  and  matter  of  law,  as  it  shall  appear  to  the  said 
•  CSourt,  without  regard  to  such  imperfections  in  matter  qf 
finm^  clerical  mistake  or  omissioru^^ 

This  noble  Act  was  soon  whittled  away  by  judicial  inter- 
pretation, until  it  became  entirely  nugatory.  I  am  fully  war- 
ranted in  this  assertion  by  the  preamble  to  the  Act  of  1818. 
iJobbj  487.  It  recites,  that  ^  whereas  the  said  Judiciary  Act 
was  intended  for  the  purpose  of  bringing  parties  litigant  to  a 
speedy  judicial  decision,  without  delay,  and  with  as  little  cost 
as  practicable,  and  it  was  thereby  intended  that.the  small  omis- 
sions of  parties f  clerks  or  sheriffs,  not  affecting  the  real  merits^ 
of  the  cause,  should  in  all  cases,  (substantially  set  out,)  be 
amended  on  motion,  without  delay  or  costs;  and  it  having 
grown  into  practice  in  said  Courts^  to  givje  or  grant  a  term, 
and  sometimes  nonsuit,  for  the  smallest  omissions  qfthe  offi- 
cers qf  the  said  Courts,  and  as  a  further  increase  qfthe  said 
practice  may  lead  us  back  to  all  that  tedious  and  esppensive  la-- 
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byrinth  of  special  pleadings^  which  the  said  Judiciary  Jlct  in- 
tended to  avoidy  ^*c, 

^  Be  it  enacted^  That  in  every  case  where  there  is  a  good 
and  legal  canse  of  action  plainly  and  distinctly  set  forth  in 
the  petition^  and  there  is,  in  substance,  a  copy  served  on  the 
defendant  or  defendants,  or  left  at  their  most  notorious  place 
o{  abode f  any  other  objection  shall  he,  on  motion,  amended 
without  delay  or  additional  costs."  And  further,  it  is  provi- 
ded, that  *'  no  nonsuit  shall  be  awarded  when  the  cause  of 
action  shall  be  substantially  set  forth  in  the  declaration,  for 
any  formal  variance  between  the  allegation  and  prooC 

It  would  seem  that  after  this,  parties  would  have  had  a 
sufficient  guaranty  that  their  cases  would  be  tried  promptly 
upon  their  merits ;  that  truth  had  triumphed  over  technical- 
ity. How  vain  the  hope !  The  warfare  was  renewed,  and 
the  contest  between  the  Courts  and  the  Legislature  continued 
down  to  1853 — 1854,  when  the  General  Assembly  res6lved 
to  put  an  end  to  this  struggle  by  depriving  the  Courts  of  all 
power  over  this  subject;  to  make  amendments  a  matter  of 
r^hi  in  the  partiesj  and  not  of  discretion  in  the  Courts.  Thfe 
Act  of  that  session  provides,  f  Pamphlet  p.  48  J  that  "parties 
plaintifis  and  defendants  in  the  Superior,  Inferior  and  Cor- 
poration Courts  of  this  State,  whether  at  law  or  in  equity, 
may  at  any  stage  of  the  cause,  as  matter  of  right,  amend 
their  pleadings,  tn  allrespectsj  whether  in  matter  of  form  or 
substance  only,  but  in  case  the  party  applying  for  leave  to 
amend  pleadings  or  to  show  a  default,  shall  have  been  guilty 
of  negligence  in  respect  to  the  matter  of  amendment  or  de- 
faalt,  the  Court  may  compel  him  to  pay  his  adversary  the 
costs  of  the  proceeding  for  which  he  moves,  and  may  enforce 
other  reasonable  and  equitable  terms  on  him  at  discretion, 
not  touching  the  real  merits  of  the  cause  in  controversy." 

The  right  to  amend,  therefore,  is  no  longer  a  debatable 
question.  The  only  discretion  left  to  the  Courts  is,  the  price 
the  party  shall  pay  for  this  privilege  given  to  him  by  the  law* 
And  in  addition  to  the  general  limitation,  implied  in  all  such 
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cases,  upon  the  discretion  of  the  Court,  namely :  that  it  must 
not  be  grossly  abused,  there  is  the  further  special  limitation, 
that  terms  can  only  be  imposed  where  the  party  is  guilty  of 
negligence  ;  and  further,  the  terms  must  not  be  such  as  to 
aftect  "  the  real  merits  of  the  cause  in  controversy/' 

Now  in  view  of  all  this  legislation,  this  Court  was  called  on 
for  the  first  time  in  the  case  of  Snellings  vs.  DarrelL   We  as- 
certained that  pleadings  which  this  Act  authorizes  to  be 
amended,has  a  restricted  as  well  as  a  general  meaning;  the 
former  beginning  with  the  declaration,  and  terminating  with 
the  issue  of  fact,  or  of  law,  or  both ;  the  other  including  bills 
of  exceptions,  writs  of  error,  motions  for  new  trials,  and  every 
thing  which  transpires  during  the  progress  of  the  cause,  from 
its  inception  to   its  consummation.    The  question  was,  in 
which  sense  did  the  Legislature  intend  to  use  the  term  in 
the  statute  ?    With  the  noon-tide  blaze  of  light  beaming  up- 
on us  from   the  legislative   history  of  amendments  in  this 
State,  could  any  Coutt  hesitate  to  conclude  that  the  term 
'*  pleading*'  was  designed  to  be  used  in  its  broad  sense?    We 
think  not    If  a  defendant   may  amend  his  affidavit  of  il- 
legality, either  by  the  insertion  of  new  grounds,  or  the  cor- 
rection of  errors  and  mistakes  in  the  original  affidavit,  as  he 
may  do,  (Cobby  518,^  surely  he  may  amend  a  motion  for  a 
new  trial.    The  Act  of  1850,  allowing  affidavits  of  illegality 

to  be  amended,  I  look  upon  as  a  legislative  declaration,  in 
advatictj  as  to  the  proper  construction  of  the  Act  of  1853-64, 
so  far  as  it  relates  to  new  trials. 


Judgment  reversed 


Bbkking  J.  concuring. 


I  think  the  judgment  of  the  Court  below,  erroneons.  I 
diink  it,  in  oonflict  with  Snelling  vs.  Darrell  17  Cht.  R.  and 
with  Ckuuilervs.  Hammond,  decided  at  Milledgeville,  No- 
vember, 1857. 
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It  is  true,  that  in  Powell  vs.  Howell,  decided  at  Macon,  Jan- 
uaxy,  1857,  there  are  dicta  not  reconcilable  with  these  two  ca- 
ses. But  those  dicia  were  not  required  by  the  judgment^ 
which  was  as  follows: 

^Reversed,  upon  the  ground,  that  there  was  no  service  of 
the  rule  nisi  upon  the  opposite  party/^ 

McDonald,  J.,  dissenting. 

The  cause  was  tried  in  the  Court  below  at  March  Term 
1857.  A  verdict  was  rendered  for  the  defendant  During 
that  Term  of  the  Court,  the  counsel  for  the  plaintiff  made 
out  a  motion  for  a  new  trial,  in  writing,  on  fourteen  grounds. 
The  Court  refused  to  pass  upon  it  without  argument  When 
the  Court  was  requested  to  pronounce  its  judgment  upon  it, 
no  brief  of  evidence  had  been  made  out  and  agreed  upon  by 
counsel  or  approved  by  the  Court,  there  was  no  motion  en- 
tered on  the  minutes  and  nothing  on.tlie  docket  That  it  was 
reduced  to  writing  by  the  counsel  who  had  determined  to 
move  for  a  new  trial,  did  not  make  it  a  proceeding  of  the 
Court  That  the  opposing  counsel  acknowledged  service  of 
it,  and  waived  further  notice,  did  constitute  it  a  proceeding  of 
the  Court  if  il  was  not  one  without  it  The  acknowledgment 
of  service  saved  the  party  the  trouble  of  making  a  copy  of 
the  paper  and  serving  it,  but  it  did  not  impart  to  it  a  char- 
acter or  value  which  it  did  not  possess. 

The  Clerk  of  the  Court  below,  who  was  bound  by  law  to 
send  up  a  complete  transcript  of  the  entire  record,  sent  up  no 
motion  for  a  new  trial,  not  even  the  statement  of  such  a  case 
on  the  docket  There  was,  therefore,  no  motion  in  the  Court, 
The  judgment  of  the  Court  below  complained  of,  was  the  re- 
fusal of  the  amendment  of  the  rule  nisi.  If  there  was  no 
rule  nisi,  the^e  could  have  been  no  aii^endment  This  mo- 
tion was  made  at  the  Term  of  the  Court  next  after  the  trial ; 
but  if  there  was  no  motion  at  the  term,  the  motion  to  amend 
ought  not  to  have  been  sustained.  But  it  is  assigned  as  area- 
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son,  that  the  motion  was  not  submitted  in  proper  form,  and 
the  brief  of  evidence  filed,  that  it  was  postponed  to  an  ad- 
journed term  of  the  Court  and  that  the  leading  counsel  in 
the  cause  had  leave  of  absence  at  that  adjourned  term.  This 
leave  of  absence  was  nothing  more  than  an  assurance  to  the 
counsel  to  whom  it  was  given,  that  their  cases  in  Court  should 
not  be  prejudiced  by  their  absence.  It  was  no  license  to 
them  to  postpone  to  a  subsequent  term  of  the  Court,  that 
which  must  have  been  done  at  that  term  or  not  at  all.  If  a 
new  trial  could  not  have  been  moved  for  at  a  term  of  the 
Court,  subsequent  to  that  at  which  the  trial  was  had,  the  mo- 
tion to  amend,  considered  as  an  original  motion  for  a  new  trial 
ought  not  to  have  been  allowed.  This  Court  has  very  fully 
considered  the  law  in  such  cases  and  at  a  very  early  day  gave 
•its  exposition  of  it  In  the  case  of  Graddt/vs.  Hightowere 
oLf  it  decided  that  a  rule  nisi  for  a  new  trial  will  not  be  grant- 
ed in  this  State,  at  the  instance  of  a  party,  unless  application 
is  first  made  during  the  term  at  which  the  judgment  was 
rendered,  and  unless  the  application  appear  on  the  minutes 
of  that  term.  1  Kelly  252.  It  also  decided  that  the  brief  of 
the  evidence  must  be  agreed  upon  by  the  parties  or  their 
counsel  or  approved  by  the  Court,  and  such  agreement  or 
approval  must  be  entered  on  the  minutes  at  the  term  of  the 
Court  at  which  the  judgment  is  rendered,  and  the  new  trial 
is  applied  for.  This  case  settled  the  law,  and  seems  to  me  to 
have  settled  it  very  satisfactorily  as  to  the  time  within  which 
a  new  trial  must  be  moved  for,  and  whea  the  brief  of  the 
evidence  must  be  filed.  We  have  no  statute  fixing  the  time 
for  moving  for  new  trials,  but  the  act  of  February  1854,  to 
regulate  the  granting  of  new  trials,  recognizes  the  existence 
of  a  legal  period^  within  which  motions  for  new  trials  may 
be  entertained.  Pamph.  47.  The  Legislature  must  have 
considered  the  adjudication  above  referred  to  as  settling  the 
law  on  that  subject  in  this  State. 

In  that  case,  at  the  term  when  the  verdict  was  rendered, 
a  rule  nisi  for  a  new  trial  was  moved  for  orally  by  the  coun- 
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sel  of  the  defendaDt  A  brief  of  the  testimony,  as  claimed  by 
the  counsel  of  the  movant,  was  presented  to  the  Judga  The 
brief  was  objected  to  as  imperfect  by  the  coimsel  of  the  oppcK 
site  party,  and  a  protest  against  its  completeness  was  formal- 
ly made  by  them,^  No  super aedeas  was  entered  and  no  brief 
of  the  testimony  agreed  upon  by  the  parties  or  approved  by 
the  Court  The  minutes  of  the  Court  showed  no  action 
whatever  touching  the  ruh  nisi.  No  motion  in  relation 
thereto  was  entered  on  the  minutes.  The  presiding  Judge 
took  time  to  consider  the  application  for  the  rule  and  took 
the  papers  with  him,  and  some  fifteen  or  eighteen  months 
afterwards  granted  it  in  vacation.  The  rule  was  made  abso- 
hite  and  a  new  trial  was  granted. 

This  Court  set  that  judgment  granting  a  new  trial  aside^ 
on  the  grounds  already  stated 

There  was  no  motion  for  a  new  trial  in  that  case,  because 
the  minutes  of  the  Court  at  the  term  the  verdict  was  render- 
ed showed  none.  The  minutes  of  the  Court  show  none 
in  this  case.  If  there  was  no  motion,  there  was  nothing  te 
amend.  As  there  was  no  rule  nisi,  the  order  to  dismiss  was 
supererogatory  and  useless. 


CiTBTis  Lewis,  plaintiff  in  error,  vs.  Richabo  Wavkb,  adm% 

&C.,  defendant  in  error. 

L.  gives  a  morti^age  to  seonre  H.  A  H.  for  certain  ftinds  advanced  by  them  for  hlnv 
before  that  time,  as  well  as  to  indemnify  and  save  them  harmless  for  any  advances 
acceptances,  or  endorsements,  made  thereafter  by  the  mortgagees  for  and  on  a^ 
count  of  the  mortgagor. 

Meid,  That  npon  the  production  by  mortgagees  of  drafts  and  acceptances,  corres- 
ponding to  the  description  of  indebtedness,  specified  in  the  instrument  that  the 
presumption  was  that  they  had  been  paid  by  the  holders  out  of  their  own  fyaiB 
And  npon  the  credit  of  the  mortgage  and  not  oat  of  the  fonds  of  the  dimwers. 
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Foreclosure  of  mortgage,  from  Spalding  county.  Decision 
by  Judge  CABiNEss,at  November  Term,  1857. 

This  was  a  proceeding  by  Richard  Wayne,  administrator 
of  Robert  H.  Griffin,  deceased,  assignee  of^amilton  &  Har- 
deman, to  forclose  a  mortgage  of  a  house  and  lot,  executed 
by  Curtis  Lewis  to*said  Hamilton  &  Hardeman. 

The  mortgage  bears  date  1st  June,  1849,  and  was  made 
by  Lewis  to  secure  Hamilton  &  Hardeman  for  certain  funds, 
before  that  time,  advanced,  as  well  as  to  indemnify  and  sar^ 
them  harmless  for  any  advances,  acceptances  or  endorse- 
fbents,  made  thereafter  by  them  for  and  on  account  of  said 
mortgagor. 

.  The  usual  rule  ntw^was  issued  and  served  upon  the  mort- 
gagor, who  appeared  and  showed  for  cause  why  judgment 
absolute  should^not  be  entered  against  him : 

1.  Because  no  copy  of  the  mortgage  deed  is  filed  with  the 
petition  for  foreclosure. 

2.  Because  there  is  no  averment  in  the  petition  that  the 
mortgage  has  any^words  of  negotiability  or  assignability,  by 
which  mortgagees  were  authorized  to  assign  the  same. 

3.  Because  a  mortgage  deed  assignable,  must  be  assigned 
by  an  instrument  or  endorsement  under  the  hand  and  seal  of 
the  mortgagee,  and  if  not  so  assigned,  any  action  thereon 
must  be  in  thejname  of  the  mortgagee  for  the  use  of  the 
equitable  owner  or],holder  thereofl 

4.  Because  there  is  no  averment  in  the  ruk  nisi,  that  the 
mortgage  has  been  assigned  in  any  way,  yerbally,  or  in  wri- 
ting. 

5.  Because*there  is  no  profert  made,  in  said  rule,  of  the 
mortgage. 

6.  Because  no  averment  or  exhibit  of  debts  due  to  or  lia- 
bilities incurred  by  the  mortgagee,  is  made  either  in  the  pe- 
tition or  rule. 

7.  Because|the  drafts  alleged  to  have  been  accepted^  bear 
date  after  the  execution  of  the  mortgage. 


i 
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8.  There  is  no  allegation  that  the  drafts  accepted  were  as- 
signed,  nor  were  the  demands  of  the  mortgagees  assignable, 
the  same  being  for  money  advanced  and  due,  if  at  all,  on  ac- 
count 

9.  Because  the  drails,  copies  of  which  are  annexed  to  the 
rule,  were  not  the  anticipated  indebtedness  and  liabilities^ 
which  the  mortgage  was  intended  to  secure  or  indemnify 
against 

la  Because  no  part  of  the  amount  or  sums  claimed  to  be 
due,  is  secured,  or  was  intended  to  be  secured  by  the  mort- 

All  of  which  were  overruled  by  the  Court  as  insuflScient, 
and  defendant  excepted. 

Counsel  for  plaintiff,  then  offered  in  evidence,  first,  the  copy 
mortgage,  and  then  the  original.  Defendant  objected  on  the 
ground  that  no  profert  or  exhibit  thereof  was  made  in  the 
ruh  served  on  him,  nor  filed  in  oflSce.  The  objection  was 
overruled  and  defendant  excepted. 

Plaintiff  next  offered  in  evidence  his  letters  of  administra- 
tion j  defendant  objected  on  the  ground  that  no  profert  there- 
of was  made  ia  the  rtife  nisty  although  made  in  the  petition. 
The  Court  overruled  the  objection  and  defendant  excepted. 

Plaintiff  then  tendered  in  evidence  the  original  drafts, 
copies  of  which  were  annexed  to  the  rule,  without  proving 
that  the  drawees  or  mortgagees  had  paid  or  advanced  the 
money  on  them.  Defendant  objected  on  the  ground,  that 
the  legal  presumption  was  that  the  drawer  had  funds  in  the 
hands  of  the  acceptor  and  drawee  sufficient  to  pay  the  drafts, 
apd  the  plaintiff  ttim^/  prove  that  they  were  paid  out  of  the 
drawees  own  funds,  and  then  defendant  became  indebted  for 
money  paid  and  advanced,  and  not  as  drawer  of  the  bills. 
The  Court  overruled  the  objection  and  defendant  excepted. 

The  Court  ordered  the  rule  to  be  made  absolute,  and  de- 
fendant excepted. 

Whereupon  council  for  defendant  tendered  his  bill  of  ex 
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ceptions^  assigning  as  error  the  rulings  and  decisions  above 
excepted  to. 

Andrew  It  Moore,  for  plaintiff  in  error. 
Gartrell  &  Glenn,  and  Beck,  contra. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

I  shall  confine  my  opinion  in  this  case  to  the  only  point 
about  which  the  members  of  the  Court  had  the  misfortune 
to  differ.  ^ 

The  mortgage  in  this  case,  bears  date  1st  of  June,  1849, 
and  was  made  by  Lewis  to  secure  Hamilton  &  Hardeman, 
for  certain  funds  before  that  time  advanced,  as  well  as  to  in- 
demnify and  save  them  harmless,  ^for  any  advances,  accep- 
tances or  endorsements  made  thereafter  by  them,  for  and  oa 
account  of  said  mortgagor."  During  the  trial,  the  plaintiffs 
tendered  in  evidence  the  original  drafts,  copies  of  which  were 
annexed  to  the  nile,  without  proving  that  the  drawees  or 
mortgagees  had  paid  or  advanced  the  money  on  tkem.  De- 
fendant objected  to  them  on  the  ground  that  the  legal  pre- 
sumption was  that  the  drawer  had  funds  in  thq  hands  of  the 
acceptor  and  drawee  sufficient  to  pay  the  drafts,  and  the 
plaintiffs  must  prove,  that  they  were  paid  out  of  the  drawees' 
dwn  funds,  and  then  defendant  became  indebted  for  money 
paid  and  advanced,  and  not  as  drawer  of  the  bills.  The 
Court  overruled  the  objection  and  the  defendant  excepted. 

And  now  the  only  point  about  which  we  disagree  is,  was  the 
Court  right  in  ruling,  that  under  the  facts  of  this  case,  the 
burden  of  proof  was  shifted  from  the  shoulders  of  the  plain- 
tiSs  to  those  of  the  defendant  ?  A  majority  of  the  Court  hold 
that  the  onus  was  changed,  by  the  very  tertns  of  the  mort- 
gage, as  well  as  the  nature  of  the  transaction  between  these 
parties. 

No  one  doubts  that  ordinarily,  the  rule  of  law  is,  as  it  was 
sked  to  be  applied  by  the  defendant  in  this  case.,  namely  ; 
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that  if  I  accept  for  another  person,  the  presumption  is,  that  I 
have  funds  of  his  in  my  hands  to  discharge  the  draft,  and  it 
is  incumbent  upon  me  to  show  the  contrary.  But  what  is 
the  express  agreement  between  these  parties?  Why  that 
this  mortgage  which  was  sought  to  be  foreclosed,  was  not 
only  to  secure  Hamilton  &  Hardeman  against  past  advances, 
but  also  to  indemnify  and  save  them  harmless  for  any  ad- 
vances, acceptances,  or  endorsements  made  thereafter  by 
them  for  and  on  account  of  the  mortgagee.  And  they  bring 
into  Court  and  offer  in  evidence,  paper,  answering  precisely 
to  this  description,  acceptances  made  by  them,  for  Mr.  Lew- 
is, after  the  first  day  of  June,  1849.  What  more  is  there  fer 
them  to  do  ?  But  says  the  defendant,  you  must  show  that 
you  paid  the  money  on  these  drafts  out  of  your  own  funds^ 
not  out  of  mine!  The  ready  response  is,  such  was  not  our 
understanding,  nor  my  understanding.  In  haec/edera  nan 
veni.  Our  contract  was  that  the  mortgage  was  to  cover  all 
acceptances  made  for  you  after  its  date.  Here  are  drafts 
drawn,  accepted  and  taken  up  by  me,  since  the  mortgage  was 
given.  I  claim  the  benefit  of  the  bond.  I  am  within  its 
stipulations.  You  have  no  right  to  impose  additional  labor 
on  me.  If  I  had  funds  of  yours  in  my  hands,  show  it.  Yon 
bargained  that  for  all  drafts  and  acceptances  taken  up  bv  me, 
after  the  date  of  the  mortgage,  the  presumption  should  be, 
that  they  were  paid  out  of  our  funds.  Still  you  have  the 
right  to  rebut  this  prima  facte  case  of  liability  on  your  part 
Failing  to  do  so,  I  am  entitled  to  foreclose  the  mortgage  for 
the  amount  of  these  claims. 

Not  only  are  the  words  of  the  mortgage  in  favor  of  the 
plaintiffs,  but  the  inference  to  be  drawn  from  the  nature  of 
the  transaction. 

What  did  Hamilton  &  Hardeman  look  ^  to  for  payment  af- 
ter the  mortgage  was  given  ?  To  funds  to  be  furnished  by 
Lewis  ?  Certainly  not.  The  taking  of  the  mortgage  nega- 
tives this  conclusion.  Had  they  expected  cotton  or  produce 
from  him  the  mortgage  would  not  have  been  taken.    It  was 
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required,  for  the  very  reason,  that  they  did  not  expect  to  be 
supplied  with  funds  by  the  drawer.  They  were  willing  to 
advance  for  him,  but  they  exacted  indemnity.  They  had 
even  advanced  when  the  mortgage  was  executed.  This  is 
admitted  upon  its  face,  for  it  was  to  secure  past^  as  well  as 
prospective  advances. 

But  I  will  not  spend  more  time  upon  a  point  which,  to  my 
mind  is  plain  and  palpable,  I  am  of  the  opinion  not  only 
that  the  Court  was  right,  upon  every  ojjier  exception,  upon 
which  error  is  assigned,  and  about  which  we  all  agree,  but 
upon  this  also. 

Judgment  affirmed. 
BxNiNNo,  J.  concurring. 

Were  any  of  the  objections  urged  "against  the  foreclosure 
of  the  mortgage,"  good  ? 

I  do  not  think  that  the  first  was.  The  mortgage  was  sel 
forth  in  the  petition,  according  to  its  legal  eflfect ;  and  I  do 
not  know  of  any  law  requiring  more  to  be  done  than  that 

Nor  the  second.  Wayne  represented  himself  as  the  ad- 
ministrator of  the  "assignee"  of  the  mortgagees.  If  this  was 
not  a  sufficient  averment  of  an  assignment,  the  averment  was 
amendable  under  the  Act'of  1854.  With  this  avermentsuffi- 
cient,  it  would  not  be  necessary  for  the  petition  to  contain 
also  an  averment  that  the  mortgage  had  "words  of  negotia- 
bility or  assignability."  The  mortgage  did  in  fact  have  such 
words ;  and  under  an  averment  of  an  assignment,  it  would 
be  admissible  as  evidence.  Under  such  averments  promis- 
sory notes  and  bills  of  exchange  are  admitted  every  day. 

Nor  the  fourth.    The  assignment  was  in  fact,  an  assign-  • 
ment  under  trial. 

Nor  the  fifth  \  for  the  reasons  mentioned  in  disposing  of 
the  second. 

Nor  the  sixth.    The  omission  of  a  profert  was  remediable 
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by  amendment  The  mortgage,  it  seems,  was  present^  ready 
to  be  shown,  if  called  for.  This  was  the  matter  of  substance* 
Nor  the  sev^enth.  The  petition,  it  seems,  gave  copies  of 
the  drafts,  without  giving  copies  of  the  endorsements  and  ac- 
ceptances. But  endorsements  and  acceptances  existed. 
Copies  of  them,  and  of  the  drafts,  are  contained  in  the 
transcript;  whereby  it  appears,  that  the  mortgagees  had  in- 
curred liabilities  for  the  mortgagor,  to  the  amount  alleged  m 
the  petition.  These  omissions  in  the  petition,  then,  were 
remediable  by  amendment. 

Nor  the  eighth.    The  mortgage  itself  contemplates  future 
advances. 

Nor  the  ninth.  It  was  not  necessary  that  the  drafts  should 
be  "negotiable ;"  or  that  "the  money  paid  (if  ever  paid,)  or 
the  amount  thereof  due  by  open  account,  if  at  all,'*  should  be 
"assignable."  The  drafts  were  drawn  on  the  mortgagees, 
and  were  accepted  and  paid  by  them.  This  raised  an  ac- 
count,  nothing  else,  in  their  favor,  against  Lewis.  In  fact, 
however,  the  drafts  were  negotiable ;  and  they  were  negotia- 
ted ;  they  were  drawn  by  Lewis,  payable  to  his  own  order, 
and  were  endorsed  by  him. 

Nor  the  tenth.  This  consists  of  matter  of  fact,  and  there 
does  not  appear  to  have  been  any  proof  to  support  it:  on  the 
contrary,  there  was  proof  to  oppose  it;  viz:  the  mortgage  it- 
self, which  contemplates  future  advances  to  be  made  by  the 
mortgagees,  to  the  mortgagor. 

Nor  the  eleventh  ;  which  is  but  a  repetition  of  the  tenth. 
These  were  all  of  the  objections  urged  "against  the  fore- 
closure of  the  mortgage,"   (by  way  of  demurrer  I  suppose,) 
and  they  are  all,  I  think,  quite  insufficient. 

If  these  objections  to  the  pleading  were  insufficient,  the 
objection  to  the  admission  of  the  mortgage  in  evidence,  must 
also  have  been  insufficient 

A  profert  of  the  letters  of  administration,  if  necessary, 
might  have  been  added  to  the  rule  at  any  time.  There  was 
a  profert  in  the  petition. 
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We  might  as  well  make  up  our  minds,  to  accept  the  amend* 
ment  Act  of  1854. 

I  think  the  letters  were  admissible. 

The  drafts,  together  with  the  endorsements,  the  acceptan- 
ces, and  the  protests  for  non-payment  by  the  acceptors,  and 
the  mortgages,  were  read  as  evidence  by  the  counsel  for 
Wayne,  the  petitioner.    They  introduced  no  further  evidence. 

The  counsel  for  Lewis  objected. to  this  evidence  as  insuffi- 
cient, insisting,  that  it  was  not  sufficient  to  show,  that  the 
mortgagees,  the  acceptors  of  the  drafts,  had  ever  paid  the 
drafts  at  all ;  or  that  if  it  was  sufficient  to  show  this,  it  was 
not  sufficient  to  show,  that  they  had  paid  the  drafts  out  of 
their  own  money.    The  Court  overruled  the  objection. 

This  is  a  point  entitled  to  notice. 

I  think  that  the  Court  was  right  The  drafts  were  protes- 
ted for  non-payment  by  the  acceptors.  This  shows,  that  the 
drafts  had  got  into  circulation  c^er  acceptance.  At  the  tine 
of  the  trial,  the  drafts  had  got  back  into  the  hands  of  the  ac- 
ceptors. How  did  they  get  back  there  ?  I'he  acceptors  must 
have  paid  them.    This  is  the  presumption. 

So,  I  think  that  the  evidence  was  sufficient  to  show,  that 
the  acceptors  had  paid  the  drafts. 

Was  it  sufficient  to  show,  that  they  had  paid  the  drafts  out 
of  their  own  funds,  and  not  out  of  the  effects  of  the  drawer 
in  their  hands?  I  think  so,  not  however  with  entire  confi- 
dence in  the  opinion. 

The  mortgage^  it  is  clear  from  its  face,  contemplates  ad- 
vances — accommodation  acceptances,  to  be  made  by  the 
drawer,  does  it  contemplate  any  other  sort  ?  I  hardly  think 
sa  Indsed,  what  use  would  there  be  for  a  mortgage,  if  the 
case  was  one,  in  which  the  acceptances  were  to  be  accep- 
tances founded  on  effects  of  the  drawer  in  the  hands  of  the 
drawee,  at  the  time  of  acceptance. 

And  then,  if  the  fact  was,  that  the  acceptors  had  effects  of 
Lewis,  out  of  which  they  might  have  paid  the  drafts,  why 
did  he  not  show  the  fact  ?    It  would  have  been  easy  for  him 
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to  do  sa    And  it  was  a  matter  ia  relation  to  whioh  it  was  be 
that  held  the  affirmative. 

There  is  enough  here,  I  think,  to  raise  a  prima  facie  case, 
that  the  acceptors  paid  the  drafts  out  of  their  own  funds. 

Upon  the  whole,  then,  I  go  for  affirming  the  judgment  of 
the  Court  below. 


McDonald,  J.  dissenting. 

The  plaintiff  in  error  executed  to  Hamilton  &  Hardeman 
a  mortage  to  secure  them  against  certain  liabilities  which 
ibey  had  ineurred  on  his  account  prior  to  the  date  of  the 
mortgage,  and  to  indemnify  them  against  loss  for  such  accep* 
tances  as  they  might  make  for  him  thereafter.  The  mort- 
gage here  date  on  the  first  day  of  June,  1849.  The  mortgage 
had  been  assigned  to  the  intestate  of  the  defendant  in  error. 

This  is  a  petition  and  rule  nisi  calling  on  the  mortgagor  to 
show  cause  why  the  mortgage  should  not  be  foreclosed  ;  and 
the  debts  claimed  to  be  entitled  to  satisfaction  from  the  mort- 
gaged property,  are  certain  drafts  drawn  by  the  mortgagor  on 
the  mortgagees  and  accepted  by  them,  bearing  date  respect- 
ively, 31st  Dec.  1851;  June  3d,  1852 ;  Jan.  10th,  185d ;  Jan. 
13th,  1852 ;  Jan.  27th,  1852;  Feb.  12Ch,  1852;  Feb.  21st, 
1852;  Feb.  28th,  18S2. 

The  mortgagor  showed  for  cause  ten  objections  to  the  fore- 
closure The  ninth  objection  is  that  the  drafts  were  not  giv- 
en on  account  of  any  of  the  anticipated  or  future  liabilities 
or  indebtedness  mentioned  in  the  petition  or  rule  nisiy  and 
avers  that  there  was  no  lien  created  by  the^mortgage  by  rea- 
son of  said  liability. 

The  tenth  alleges  that  no  part  of  the  money  claimed  to  be 
doe  was  intended  to  be  secured  by  the  mortgage.  The  Court 
below  overruled  all  the  objections.  The  plaintiff  in  error  ex- 
cepted to  its  judgment  and  this  Court  affirms  it. 

1  have  the  misfortitne  to  dissent  from  the  judgment  of  the 
majority.    The  plaintiff  in  error  does  not  deny  the  execution 
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of  the  drafts,  and  therefore  he  is  not  required  to  file  the  ob- 
jection he  makes  under  oath.  He  does  not  insist  that  the 
drafts,  or  any  of  them,  as  mortgage  debts,  have  been  paid  in 
whole,  or  in  part,  so  that  an  affidavit  of  that  fact  is  not  neces- 
sary. The  judgment  of  the  Court  below,  as  understood  here, 
was  that,  notwithstanding  the  objections  filed  and  the  issue 
made  thereby,  the  defendant  iu  error  was  entitled  to  his  rule 
absolute  without  proof  that  the  drafts  or  acceptances,  were 
the  debts  secured  by  the  mortgage. 

fhe  plea,  or  whatever  it  may  be  called,  of  the  mortgagor 
certainly  puts  that  matter  in  issue,  and  the  mortgagees,  or 
their  assignee,  like  every  other  plaintiff,  ought  to  be  required 
to  make  out  his  or  their  case  by  proof  The  mortgage  waa 
given  for  the  purpose  of  securing  the  mortgagees  for  sums  of 
money  which  they  bad  theretofore  paid,  and  which  they 
might  thereafter  pay  for  and  on  account  of  the  mortgagor  ia 
discharge  or  payment  of  debts  and  judgments  against  him, or 
which  he  had  been  or  might  be  enabled  to  discharge  by  their 
acceptances,  or  other  of  their  means,  and  to  fully  indemnify 
and  save  harmless  the  mortgagees  from  all  losses  from  lia- 
bilities by  them  incurred  by  acceptances  of  drafts,  checks, 
endorsements  of  notes,  or  ^y  any  other  notes  or  means  on  his 
account,  and  from  all  losses  which  may  happen  or  Mcnie 
from,  or  in  the  purchase  and  sale  of  cotton,  or  by  any  other 
means  where  liabilities  have  been  or  may  yet  be  incurred  by 
the  said  mortgagees  on  account  of  the  said  mortgagor  in  ex- 
tending aid  and  credit,  or  assistance  to  him  in  cotton  or  oth- 
er trade  and  operations. 

No  debt  due  by  mortgagor  to  mortgagees  is  described  in 
the  mortgaga  It  is  vague  and  uncertain  as  to  any  specific 
debt  or  liability  of  mortgagor  to  mortgagees.  The  drafts  all 
bear  date  more  than  two  years  after  the  execution  of  the  mort- 
gage, and  it  is  not  even  averred  in  the  rule  nisi  that  they  aie 
the  liabilities  against  the  payment  of  which,  it  was  intended 
to  indemnify  the  mortgagees. 

My  opinion  is  that  it  cannot  be  presumed  from  the  ftets 
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stated  and  admitted  in  the  pleadings,  and  from  them  we  muat 
judge  as  the  case  is  presented  here.  I  think  therefore,  that 
4fae  judgment  of  the  Court  below  ought  to  be  rerersed. 


R.  Lauohteb,  plaintiff  in  error,  vs.  John  Butt,  adm'r,  &&  i 

defendant  in  error. 

Wlieii  &•  pUintiff  In  trover  begini  his  petitbn  thiu:  A.  B.,  administrator  Ao.  ofiitf.* 
and  tenders  his  letters  as  his  authority  to  bring  the  action,  if  it  be  not  a  salt  bj 
him,  as  administrator,  (as  for  myself,  I  hold  it  is,)  it  is  dearly  amendable,  so  as  to 
make  it  cttefa,  by  prsAzlng  as  often  as  may  be  neeesaary,  the  potent  litHe  monosyl- 
lablsM. 

Trover,  and  amendment  of  declaration,  from  Union  coun- 
ty.   Decided  by  Judge  Rice,  November  Term,  1857. 

This  was  an  action  of  trover,  brought  by  Butt,  administra- 
tor, &c.,  against  Robert  Laughter.  The  declaration  ran  ia 
this  form :  ^  The  petition  of  John  Butt,  administrator  on  all 
and  singular  the  goods  and  chattels,  lands  and  tenements^ 
rights  and  credits  that  were  of  Robert  C.  Laughter,  late  of 
said  county,  deceased,  who  brings  here  into  Court  his  letters 
of  administration,  and  sheweth  his  authority  to  sue,''  &c.  It 
then  went  on  to  set  out  the  property  sued  for,  and  its  valae^ 
&C.,  and  the  latter  part  of  the  declaration  proceeded :  ^  to 
which  your  petitioner  claims  title.'' 

The  plaintiff  moved  to  amend  his  declaration  by  inserting 
in  the  early  part  of  it  after  the  words  "to  sue,"  "which  said 
letters  of  administration  were  granted  by  the  Court  of  Ordi- 
nary of  said  county."  He  also  moved  to  amend  it  by  insert- 
ing in  the  latter  part,  after  the  word  "title,"  "as  such  adminis- 
trator as  aforesaid." 

vol-  XXV. — 12. 
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Leave  was  granted  to  the  plaintiff,  by  the  Coun,  to  amend 
his  declaration  in  these  two  particulars. 

The  defendant  then  filed  his  bill  of  exceptions  saying,  that 
he  Court  erred  in  allowing  the  plaintiff  so  to  amend  his  de- 
claration. 

Martiv^  for  plaintiff  in  error. 

Phillips  ;  Milnxe  ;  Chisholm  &  Wovfobd,  for  defendants 
in  error. 

£]f  the  Court — Lumpkin  J.  delivering  the  opinion. 

We  affirm  the  judgment  of  the  Court  below^  allowing  the 
declaration  in  this  case  to  be  amended. 

The  plaintiff^  by  tendering  his  letters  of  administration  a» 
his  authority  to  sue  for  this  property,  shows  clearly  that  he 
claimed  it  as  the  property  of  his  intestate,  and  not  in  his  in- 
dividual right  The  most  that  can  be  said  then  is,  that  the 
writ  shows  a  good  cause  of  action,  defectively  set  out  Per- 
haps, under  the  strict  rules  of  English  pleading,  the  declara- 
tion was  amendable ;  clearly  so  under  the  Judiciary  Act  of 
1799,  and  the  statute  of  1818;  and  certainly  and  most  un- 
questionably so  under  the  broad  provision  of  the  grecii  Att 
of  1853-1854. 

Judgment  affirmed* 


J.  Dos,  tx  dem,,  Larst  J.  Simbcons,  et  aL,  plaintiffs  in  error,  vs^ 
R.  Roe,  cos  ej\  and  James  Lane,  tenant  in  possession,  defen- 
dant in  error. 

p.]  In  ^eetmeni  Om  plaintiff  lead  in  ttTidoaoe  a  gnat  to  hutj  J.  SteBMU;  k* 
Ami  oObfed  n  deed  fh>m  Lneey  J.  Simmoaa. 
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Mdd,  thafttliSf  deed,  thovgli  not  Ibllowi&f  the  grant,  wm  ftdmkrible  onder  tbe  Act 
of  IMS,  prohibUlttf  the  Saperier  Courts  from  wItUioldiaf  **tky  gnat,  deed,  «r 
other  doeanMnt  firom  tlie  Jory." 

£2.]  A  writing,  to  serve  aa  a  oolor  of  title,  muft^  at  leaety  not  be  one  in  whieh  tW. 
diflelaimi  title  in  himflelf,  and  admita  title  in  another. 


and  new  trial,  firom  Whitfield  county.    Tried; 
before  Judge  Tbipfs  November  Term,  1857. 

This  WBS  an  action  of  ejectment.  At  the  trial  the  pram* 
tiff  introduced  in  eyidence  the  grant  firom  the  State  of  Geop- 
pm  of  the  lot  of  land  in  question  to  Lary  J.  Simmons,  dated 
the  l4th  of  August,  1835.  Plaintiflf  then  tendered  in  eri* 
dence  a  deed  from  Lacey  J.  Simmons  to  William  Cooper, 
which  was  dated  the  Sd  of  May,  1837,  and  in  due  form. 

To  the  admission  of  this  deed,  the  defendants  excepted  ob 
the  ground  that  it  did  not  follow  the  grant,  and  that  the  de- 
miae  in  the  declaration  was  in  the  name  of  Lary  J.  Sim* 
moiia,  and  not  Lacey  J.  Simmons.  The  Court  sustained  tb» 
objection,  and  refused  to  admit  the  deed  $  and  the  plaintifb 
excepted. 

The  plaintifSi  then  closed. 

Defendant  then  proved  that  Lane  and  those  under  whona 
he  claimed,  had  been  in  possession  of  the  land  for  a  few 
weeks  over  seven  years  before  the  commencement  of  the  ae- 
tion,  living  upon  the  land  and  cultivating  it 

Befendant  then  oflfered  in  evidence  a  bond,  of  which  ibm 
following  is  a  copy: 
^  GsoaoxA,  Cobb  County. 

Know  all  men  by  these  presents. — That  I,  WiHiam  Y.  Han* 
sell,  of  the  county  aforesaid,  agent  and  attorney  in  fact  for 
Wyatt  Meredith,  am  held  and  firmly  bound  unto  Samuel  HL 
Keith,  his  heirs  and  assigns,  in  the  just  and  full  sum  of  one^ 
thousand  dollars ;  for  the  true  payment  of  which  we  bindf 
oarselves,  our  heirs,  executors  and  administrators  jointly  and 
severally,  firmly  by  those  presents.  Signed  and  sealed  Dec^ 
17th,  1847. 
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SinunoBS  ei  «L  vs.  Lane. 

The  condition  of  the  fbregomg  is  such  that  whereas  the 
above  bound  William  Y.  Hansell,  agent  as  aforesaid,  has  bbr- 
gained  abd  sold  to  the  said  Samuel  H.  Keith  lot  of  land  Num- 
ber thirty-two  in  the  ninth  district  and  third  section  of  Mar- 
ray  county,  State  of  Geoi;giay  for  and  in  consideiatioa  of  the 
sum  of  five  hundred  dollars,  to  him  in  hand  paid  bj  ike 
said  Samuel  H.  Keith,  the  receipt  whereof  is  hereby  acknowl- 
edged* New  if  the  said  Wyatt  Meredith  shall,  by  the  twen- 
ty-fifth day  of  March  next,  cause  to  be  made  to  Uie  said 
Samuel  H.  Keith  good  and  sufficient  titles  in  fee  single  to 
the  said  lot  of  land,  then  this  obligation  to  be  void;  else  to 
remain  in  full  force  and  virtue. 

WYATT  MEREDITH,  [ssai*] 
By  his  agent n  WilUam  Y.  HtmseOj 
WM.  Y.  HANSELL,  [skax.] 

To  the  introductioQof  which  bond  in  evidence  the  plaiotitfs 
objected  on  the  grounds, 

1st.  Because  its  execution  had  not  been  proven. 

2d.  Because  no  authority  was  shown  constituting  Uansall 
Meredith's  agent  or  attorney  in  fact 

The  defendant  then  proved  by  plaintifTs  counsel  dial  the 
instrument  was  in  the  hand  writing  of  William  Y.  HanseH, 
and  the  Court  received  it  in  evidence  without  further  proef; 
and  to  this  the  plaintiff's  excepted. 

Plainti^  then  introduced  a  quit  claim  deed  from  Wyalt 
Meredith  to  James  Bond,  dated  Feb,  7th^  l$52. 

Several  charges  were  given  to  the  jury  by  the  Court  be- 
low, to  which  the  plaintiffs  excepted. 

The  jury  found  for  the  defendant. 

The  plaintiffs  nioved  for  a  tiew  trial,  which  was  refused, 
and  counsel  excepted. 

MooBE,  for  plaintiff  in  error. 

Walker,  and  Akin,  contra. 

By  the  Court. — Benmino  J.  delivering  the  opinion. 
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SimmoiM  et  al.  ts.  Lane. 


Thtt  Act  of  1302,  '^  supplementary  to  the  Judiciary  Act/' 
says :  ^  The  Jndges  of  the  Superior  (Toiirts  shall  not,  in  any 
case  whatever,  withhold  any  grant,  deed,  or  other  document, 
from  the  jury,  under  which  any  party  in  a  cause  may  claim, 
title,  except  such  evidence  of  title  as  maybe  barred  by  the 
Act  of  Hmttmtions*"    Pt.  Dig.  910. 

[1.]  This  Act,  we  think,  made  it  the  duty  of  the  Court  to 
let  the  deed  of  Lacey  J.  Simmons  go  to  the  jury.  There  is 
but  one  way  open  to  the  Court,  in  cases  of  this  sort :  to  ad- 
mit ti^e  deed,  and  charge  against  it.  And  that  has  been  the 
way  usually  taken,  when  the  Act  has  been  relied  on  for  the 
introduction  of  irrelerant  deeds  or  documents.  If  the  charge 
is  disregarded,  a  new  trial  will  be  the  right  of  the  losing  par- 
ty, almost  as  a  matter  of  course.  Recourse  to  that  Act  is  a 
sure  thing,  in  practice..  Still,  the  Act  is  a  law,  and  every  law 
most  be  obeyed ;  an  appeal  to  this  Act,  therefore,  must  be 
respected. 

Although,  there  the  grant  was  to  Larey  J.  Simmons,  and 
the  deed  was  not  from  him,  but  from  Lacey  J.  Simmens,  yet 
the  deed,  we  think,  was,  under  this  Act,  admissible. 

Consequently,  we  must  think,  that  the  Court  erred  in  ex- 
cluding the  deed. 

The  bond  purported  to  be  the  act  and  deed,  of  both  Mer- 
edith and  Hansell— of  Meredith,  by  the  agency  of  HanselL 

There  was  no  proof  thai  Hansell  was  authorized  to  act 
for  Meredith;  there  was -no  proof  of  anything  going  to  show 
that  the  bond  was  the  bond  of  Meredith.  It  follows,  that 
the  bond  could  not  be  read  as  the  bond  of  Merediih,  for  aiiy 
purpose. 

[8.]  The  bond  was  proved  to  be  the  bond  of  Hansell.  It 
shows  upon  its  faos,  however,  thiit  Hansell  claimed  no  title, 
but  admitted  the  title  to  be  in  Meredith.  As  the  bond  of 
Hansell,  therefore,  it  could  not  serve  as  &  color  qf  titk.  A 
nrritii^,  to  serve  as  a  color  of  title,  must,  at  least,  not  be  one 
in  which  the  writer  disclaims  title  in  himself,  and  admits  ti- 
tle in  another. 


182  SUPREME  COURT  OF  GEORGIA. 

MitohttU  T8.  Printap. 

The  only  purpose  of  introducing  the  bond  vas  to  proTe 
color  of  title  in  the  tenant  The  bond,  therefore,  vas  no 
more  admissible  as  the  bond  of  Hansell,  than  it  was  as  the 
^nd  of  Meredith. 

Its  admission  was  not  claimed  under  the  Act  aforesaid,  of 
1802. 

The  aid  of  that  Act  not  being  invoked,  we  think  die  ad- 
mission of  the  bond  was  erroneous. 

What  has  been  said,  sufficiently  disposes  of  all  the  ques- 
dons  in  the  case. 

New  trial  granted. 


Daniel  R.  Mitchell,  plaintiff  in  error,  vs.  Joseph  J.  Pam- 

TXTP,  defendant  in  error. 

A  IMW  triftl  will  not  be  granted  on  the  groond  of  newly  disooyend  eridene^  wantAf 
io  give  the  party  an  opportonitj  to  impeach  the  credit^  mneh  ton  to  ptoTe  »aii« 
lake  as  to  dates,  in  the  testimony  of  a  witness  iwoxn  on  the  triaL 

Assumpsit  and  new  trial,  from  Floyd  county.  Decided  by 
Judge  Hasoiond,  August  Term,  1857. 

Joseph  J.  Printup  brought  his  action  in  the  Court  below, 
against  Daniel  R.  Mitchell,  upon  the  following  instrument 
in  writing : 

"Rome,  I8th  January,  1847. 
I  hold  a  note  on  Bennett  Lawrence  for  (600,  due  the  25th 
dlay  of  next  December,  made  payable  to  me,  in  which  Jo- 
seph Printup  and  myself  are  jointly  interested. 

(Signed,)  DANIEL  R  MITCHELL.^ 

And  also,  for  $300,  for  money  had  and  received  by  the 
defendant,  to  and  for  the  use  of  plaintiff 
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KitelieU  rt.  Printup. 

The  &ct8|  .necessary  to  a  proper  UDderslandiog  of  the 

judgment  of  the  Court,  are  set  out  iu  the  opinion  deliyered* 

« 

Amr  &  Alxxandkr,  for  plaintiff  in  error. 

Fbihtup,  conirtL 

By  the  Court — ^LuMPxiif,  J.  delivering  the  opinion. 

Printup  sued  Mitchell  for  0300.  They  held  jointly  a  note 
for  9600  on  one  Lawrenca  Mitchell  gave  Printup  his  r^ 
ceipt  acknowledging  that  Printup  was  joint  owner  of  the 
paper.  Lawrence  paid  Mitchell  the  note.  Mitchell  sold 
Pxintup^a  negro  for  $600 ;  and  insisting  that  Printup's  inter- 
est in  the  Lawrence  note  was  settled  in  this  way,  he  pleaded 
payment,  and  set-off  to  Printup*s*  suit  Larkin  Bamett 
swore  on  the  trial,  that  while  Priotup  was  working  on  the 
Railroad,  he  heard  him  admit  that  his  interest  in  the  Law- 
rence note  was  settled  in  the  purchase  made  of  MitchelL 
The  jiuy  rendered  a  general  verdict  for  MitchelL  Both  par- 
ties complained  of  the  finding,  each  insisting  that  he  had 
lost  iSOO.  Printup,  however,  moved  for  a  new  trial,  on  sun- 
dry groimds,  which  we  deem  it  unnecessary  to  notice,  as  they* 
have  no  merit  in  them ;  and  amongst  the  rest,  upon  the 
ground  of  newly  discovered  evidence,  which  was  that  he 
could  prove  by  two  witnesses,  that  Printup  got  through  his 
work  on  the  Railroad  in  1 847,  when  the  purchase  of  the  ne* 
gro,  as  the  bill  of  sale  showed  was  not  made  until  1849,  twe 
years  thereafter ;  and  upon  this  ground,  the  Court  granted 
a  new  trial 

Was  the  Court  right? 

A  new  trial  will  not  be  granted  on  the  ground  of  newly 

discovered  testimony,  the  sole  object  of  which  is  to  impeach 

the  credibility  of  a  witness  sworn  on  the  trial    9.  0(U  R.  < 

But  the  evidence  in  this  case  does  not  propose  to  go  so  fax 

ven  as  that    It  merely  shows  that  Bamett,  the  witness,  was 
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mistake^  in  fixing  the  conyersation  with  PrinDip  in  1M7.> 
He  may  be  wrwg  as  to  the  diite,  and  yet  the  jury  might  well 
beUerey  that  he  heard  this  statement  by  Printop  at  someettb- 
sequent  time.  It  is  many  years  since  this  transactioa  occur- 
red. 

We  hold  therefore^  that  the  Court  was  in  error  in  granting 
a  new  trial  in  this  case. 

Ju(]igment  reversed. 


WuLXAji  P<  Fain,  plaintiff  in  error,  vs  Jui^ia  K  ComBVPr,  adr 

ministiatrix,  &a,  de£andant  in  error. 


Whcneyer  the  qatstioa  ia  oneof  eTidenee  cmlj,  and  th^ie  i«  rof^a  for 
that  Uxe  ju^i  op  acoonnt  of  the.  ajnbiguity  in  the  language  of  the  charge,  may  haT9. 
been  mided  in  considering  and  weighing  the  testimony}  it  is  safest  to  send  the  case 
.ImqIi  fvt  eaotlier  trial 

Trover  and  new  trial,  from  Gordon  county.  Tried  before 
Judge  Thippe,  September  Term,  1857. 

This  was  an  action  brought  by  a  son-in-law,  against  the 
widow,as  administratrix  of  the  father-in-law,  for  the  recovery 
of  certain  negroes,  which  he  alleged  his  father-in-law  had 
given  him  during  his  lifetime. 

After  th^  close  of  the  testimony,  the  Court  charged,  the  ju- 
ry, *'  that  if  they  believed  from  the  evidence  that  a  gift  of  the 
negroes  had  been  made  by  U.  D.  Cornett,  deceased,  to  the 
plaintifi;  that  they  should  find  for  the  plaintiff;  biit  still,  if 
there  was  testimony  rebutting  the  proof  that  a  j^ift  of  the  nn- 
groes  had  been  made,  they  should  find  for  the  defendant'' 

The  jui[y  foui^d  for  the  defendant,  and  the  plaintiff  moved 
for  a  new  trial  on  the  following  grounds: 
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•  l«t.  That  the  jury  found  contrary  to  the  eridenee. 

SdL  That  the  jury  found  contrary  to  the  law  and  equity. 

9d.  That  there  was  no  testimony  to  warrant  the  finding  of 
the  jury. 

4th.  That  the  verdict  of  the  jury  is  strongly  and  decidedly 
against  the  weight  of  the  eridenee. 

5th.  That  the  Court  erred  in  its  charge  to  the  jury,  **that  if 
the  jury  beliered  from  the  testimony  that  a  gift  of  the  ne- 
gioee  had  been  made  by  U.  D.  Cornett,  deceased,  to  the  plain* 
tifi^  that  they  should  find  for  the  plaintifi^;  but  still^if  there  was 
testimony  rebutting  the  proof  that  a  gift  of  the  negroes  had 
been  made,  they  should  find  for  the  defendant" 

Tlie  Court  refused  to  grant  a  new  trial^  and  the  plaintiff 
excepted. 

DAiiJiinr ;  and  Fiknr,  for  plaintiff  in  error, 

LoicesTasKT  &  Pbintvp^  contra. 

By  the  Court. — Lumpkin  J.  deliTcring  the  opinion. 

This  was  an  action  brought  by  a  son-in-law,  to  recover  of 
the  widow  and  legal  representative  of  his  father-in-law,  a  fam- 
ily of  negroes,  alleged  to  have  been  given  to  the  plaintiff  and 
his  wife,  by  the  defendant's  intestate. 

Considerable  testimony  was  offered  on  both  sides  of  this 
casa  The  verdict  was  for  the  defendant,  and  there  was  a 
motion  for  a  new  trial  upon  two  grounds. 

First,  because  the  verdict  was  contrary  to  evidence ;  second, 
on  account  of  the  misdirection  of  the  Court  in  its  charge  to 
the  j«ry. 

As  we  intend  sending  this  case  back,  we  forbear  to  express 
any  opinion  opoa  the  proof,  as  we  do  not  wish  to  influence 
the  finding  of  the  jury  upon  the  proof,  upon  the  next  trial. 

The  Court  charged  the  jury,  that  if  they  **  believed  from 
the  testimony  that  a  gift  of  the  negroes  had  been  made  by 
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U.  D.  Comett/'  (the  fatber-in-Iav,)  ''to  the  plaiati^,  tbef 
should  find  for  the  plaintifl^  but  still,  if  there  was  testimony  re- 
butting the  proof  that  a  gift  of  the  negroes  had  been  made,  thej 
should  find  for  the  defendant'' 

The  word  ^  rebutting^'  has  a  two-fold  sigHification,  both  ia 
common  and  legal  parlance.  It  sometimes  means  contradio* 
tory  evidence  only ;  at  other  times  oonclusiye  or  overcoming 
testimony.  It  is  possible,  nay  probable,  that  the  Judge^  in 
his  charge,  intended  to  use  it  in  the  latter  sense;  and  if  we 
were  sure  he  was  so  understood  by  the  jury,  we  would  nol 
disturb  the  verdict.  Indeed,  had  the  woid  rtbuUing  but  one 
meaning,  we  should  feel  bound  to  hold  that  the  Judge  was 
properly  understood  by  the  jury.  But  seeing  that  it  has  a 
more  restricted  definition  and  use,  viz :  countervailing  or  op- 
posing, as  well  as  overcoming  proof,  and  fearing  that  the  ju- 
ry might  have  believed  that  the  Court  designed  to  instrad 
them  that  if  there  was  any  opposing  proof,  they  should  find 
for  the  defendant,  we  feel  constrained  to  send  this  case  back 
for  a  re-hearing. 

Judgment  reversed. 


Paathana  Sjlliah,  plaintifi*  in  error,  vs.  David  Kiuuir, 

defendant  in  error. 


Where  the  husband  and  wife  leparatebj  agreement^  and  she  takes  baok  as  her 
•rate  estatOi  the  property  which  she  brought  into  the  marriage,  and  snbaeqaenlly, 
the  husband  sues  for  a  total  diyoroe,  no  fiirther  allowance  will  be  made  to  the  wift^ 
for  her  maintenance  daring  the  pending  of  the  libel;  the  Court,  howerer,  will 
upon  application,  compel  the  husband  to  adrance  to  the  wife,  money  enough  to 
cover  the  expense  of  defending  the  litigation. 
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Motioa  for  alimony  and  oouqmI  fees,  from  Dade  county. 
Decided  by  Judge  Tman,  NoTcmber  Term,  1857. 

A  motion  was  made  in  the  Court  belov,  on  behalf  of  the 
plaintiff  in  enor,  for  alimony  and  counsel  foes,  in  a  case  of 
libel  for  diTorca 

The  defendant  in  error  married  the  plaintiff  in  error  in  the 
month  of  February,  1855,  and  they  continued  to  live  togetb- 
er  till  the  month  of  August  following,  when  they  sepamted, 
the  impotent  physical  and  mental  condition  of  the  said  Par- 
thana  having,  as  the  defendant  in  error  averred  in  his  bill,  be* 
come  fully  known  and  manifest  At  the  time  of  the  separa* 
tion,  by  the  agreement  of  the  parties,  the  wife  took  away  with 
her,  property  which  the  husband  valued  at  01,200,  and  after 
the  motion  for  alimony  and  counsel  fees,  executed  to  her  a 
deed  of  relinquishment  to  the  same. 

The  plaintiff  in  error  proved  that  the  defendant  in  erroir 
waa  worth  five  or  six  thousand  dollars,  and  stated  that  the 
property  taken  by  her,  on  the  separation,  consisted  in  part  of 
an  estate  in  remainder,  not  then  available,  and  that  a  consid- 
erable portion  consisted  of  cloth  and  spun  yarn,  her  own 
work,  and  that  the  property  did  not  amount  to  01,2OO. 

The  plaintiff  in  error  excepted  to  the  sufficiency  of  the  deed 
of  relinquishment,  on  the  ground  that  it  was  made  and  filed 
after  the  motion  for  alimony  and  counsel  fees  came  up  for 
hearing.  The  Court  overruled  the  objection,  and  the  plain- 
in  error  excepted. 


The  Court  refused  the  motion  for  alimony  and  counsel  fee^ 
and  the  plaintiff  in  error  assigns  the  same  as  error. 

Hoopsa  &  Tatom,  for  plaintiff  in  error. 
Jacokt,  contra. 
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JBjf  the  Court. — hjmniaWf  J.  deiiveripg  tha  opinion. 

This  was  an  application  by  the  wife^  whowas  the  respond- 
ent; in  the  libel,  for.  alimony  and  counsd  fees. 

Tbe  partij89  were  maoried  in  February,  and  liwd  tog^tbear 
till  August  ensuing,  when  they  separated ;  the  husband  al« 
lowing  the  wife  to  lake  homa  with  her  all. the  properly  she 
hroughl^  amouEling  in  ralue  to  some  9 1,200,  he  retaining 
his  own,  valued  skt  fivje  or  six.  thousand  dollan.  The  hus- 
band subsequently  sued  for  a  total  divorce  on  aecoant  of 
both  tbet  bodily  and  n^ntal  imbecility  of  the  wife,  and  she 
asks  for  a  support  pending  the  action,  and  counsel  &es  to 
defray  tbe  expease  of  litigationu 

The  view  we  take  of  this  case  is  this:  When  Uie  sepan^tioii 

hf  agreernqnt  took  place,  the  wife  was  content  to  take  hack 

the  property  she  brought  into  tho  marriaga    She  deemed 

this  enough  for  her  maintenance,  and  we  leave  her  to  abide 

by  it    The  husband  has  executed  and  filed,  a  deed  to  her  in 

the  Clerk^s  office,  for  the  property,  and  if  it  be  not  valid,  it  con 

be. made  sa 
fiut  she  did  not,  perhaps,  anticipate  a  suit  for  a  divorce } 

and  this  is  an  additional  expense  that  she  has  been  forced  to 
incur  by  the  husband  ;  and  we  hold  that  an  additional  al- 
lowance should  be  made,  to  cover  the  expense  of  this  litiga- 
tion, which  she  has  a  right  to  resist  3  not  only  to  repel  the 
imputation  cast  upon  herself,  but  to  prevent  a  silly  old  man 
from  imposing  on  some  other  woman,  and  then  impute  his 
own  inability  to  the  disappointed  but  uncomplaining  wife. 

Judgment  reveir^ed. 
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McMilUn  ei  aL  va.  Lawrenoe,  Smith  A  Whilden. 

JoHK  L.  McMiixAK,  et    ai.,    plaintiffs  in  enor,  ts.  Law. 
BMscEj  Smitjb  &  Whildxn,  defendants  in  erior. 

[1.]  It  is  in  extreme  caws  only,  that  a  jury  should  award  twetity-fiye  per  canL,  Iha 
TWATtmatn  damages  known  to  the  law,  for  a  frirolous  appeal. 

1%}  The  amount  of  damages  to  be  assessed.  In  each  ease,  is  a  question  for  thejoiy 
atone,  nxdnfluenced  by  the  opmion  of  the  Courts  touchmg  the  matter. 

[3.]  In  awaiding  damageSf  the  jury  need  net  be  reetrioted  to  tiie  particular  fiMtv  of 
the  eaaci  hot  may  look  to  the  condition  of  the  eonntryi  the  price  of  property^  ih« 
worth  of  money,  Ac,  and  then  assess  sneh  a  per  cent,  as  may  seem  to  them  reaaon* 
able  and  just,  under  all  the  oireumstanoes,  prorid^  they  are  satisfied,  that  the  ap- 
peal was  friroloos  and  intended  for  delay  only. 

Damages  for  frivolous  appeal,  from  Heard  county.  Tiied 
before  Judge  Hammond,  August  Term,  1857. 

An  action  was  brought  on  three  promissory  notes  by  Lur- 
renee,  Smith  &  Whilden,  and  ^  verdict  and  judgment  ten- 
deied  in  their  fisivor,  against  McMillan  and  Harvey,  wlio  0R* 
lered  mi  appeal 

* 

When  the  case  came  on  upon  the  appeal,  the  plaintilSSi  in- 
uoduced  in  evidence  the  promissory  notes,  and  closed.  The 
defendants  offered  no  evidence. 

Counsel  for  the  plaintiffs  claimed  damages  against  the  de- 
fendant for  a  frivolous  appeal  to  the  extent  of  S5  per  c^nt 

The  Court  made  several  charges  to  the  jury,  which  wove 
excepted  to  by  the  counsel  for  the  defendants,  which  ex- 
ceptions afe  set  out  below. 

Defendant's  counsel  in  writing,  requested  the  Court  to 
charge  the  jury : 

1st  That  the  object  of  the  statute  allowing  damages  for 
frivolous  appealis  was  to  remunerate  the  party  injured. 

2d.  That  the  jury  must  be  satisfied  that  the  appeal  was  in- 
tended for  delay  only,  before  they  can  find  any  damages  at 
all. 
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MoMillan  et  al.  tb.  Lawrence,  Smith  ik  Whflden. 

Sd«  Any  amount  of  damages  less  than  25  per  cent^  which 
the  jury  may  think  right  and  proper,  will  be  legal 

4th.  That  the  jury  has  the  right,  and  may  take  into  con* 
sideration  the  time  which  the  appeal  has  been  standing,  in 
determiniag  the  amount  of  per  cent,  which  they  find  as  dam- 


5th«  That  it  is  within  the  legal  discretion  of  the  jury  to 
find  as  damages  any  amount,  they  may  think  sufficient  to 
lemunerate  the  party  aggrieved,  less  than  25  per  cent.,  but  not 
more  than  25  per  cent 

6th.  That  the  statute  allowing  damages  for  frivolous  ap- 
peals, is  in  derogation  of  common  law,  and  must  be  strictly 
construed. 

The  Court  refiis  ed  to  charge  as  requested,  and  defend- 
aftts  excepted. 

The  jury  found  for  the  plaintiff  25  per  cent,  damages,  and 
defiMidants  filed  their  bill  of  exceptions,  assigning  as  error: 

Ist  That  the  Court  erred  in  charging  the  jury  that,  if  they 
believed  that  the  appeal  was  for  delay  only,  and  the  appeal 
was  without  circumstances  of  mitigation  or  justification,  that 
in  the  opinion  of  the  Court  they  ought  to  give  the  highest 
amount  of  damages  authorized  by  the  statu ta 

9d.  That  the  Court  erred  in  charging  the  jury  that  they 
might  find  a  less  amount ;  that  the  amount  of  damages  was 
diacretionary,  but  if  the  appeal  was  for  delay  only,  the  de- 
frndant  was  entitted  to  damages. 

Sd.  That  the  Court  erred  in  charging  the  jury,  that  they 
bad  nothing  to  do  with  the  time  the  plaintiff  had  been  kept 
oat  of  his  money  by  the  appeal,  in  making  up  the  amoun 
of  damages,  only  as  a  circumstance  in  mitigation  of  damage^* 
that  their  legal  discretion  went  only  to  the  amount  of  dam- 
ages, if  the  appeal  was  for  delay  only. 

4th.  That  thie  Court  erred  in  refusing  to  charge  the  jury 
apecially  and  particularly,  on  the  several  specifications  which 
defendant's  counsel  asked  the  Court  in  writing  to  charge,  and 
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particalarly  the  Court  ened  in  refusing  to  charge  and  explain 
folly,  what  was  a  strict  construction  of  the  statute  referred  to 
in  the  last  one  of  the  specifications  (above  set  forth,)  wheD 
called  upon  to  do  so  by  defendant's  counsel. 

Sth.  That  the  Court  ened  in  charging  the  jury  a  second 
time,  that  if  this  appeal  was  intended  for  delay  only,  and 
there  were  no  circumstances  of  justification  or  mitigation 
that  in  the  opinion  of  the  Court  the  jury  ought  to  allow  the 
highest  amount  of  damages  authorized  by  statute. 

Smms  k  Erskine  ;  and  Bbickell,  for  plaintiff  in  error. 
Mabbt,  contra. 

r 

JBjf  the  Cauri. — Luhpkin,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether  the  charge  of 
the  Court  was  right,  as  to  the  measure  of  damages,  where 
die  appeal  is  frivolous  and  intended  for  delay  ? 

The  jury  were  instructed  amongst  other  things,  ^  that  if 
they  should  believe  that  the  appeal  in  this  case  was  made  (or 
dday  only,  and  that  there  we^e  no  circumstances  of  mitiga- 
tion or  justification,  in  the  opinion  of  the  Court,  they  ought 
to  find  the  highest  amount  of  damages  authorized  by  the 
statute.^' 

In  the  first  place,  we  hold  that  the  Court  has  no  right 
to  express  any  opinion  to  the  jury,  as  t6  the  damages  they 
should  find  in  a  particular  case.  It  is  purely  a  question  for  the 
jury  under  the  law,  free  from  any  influence  or  control  from 
the  Court;  and  secondly,  we  are  clear  that  the  rule  prescrib- 
ed by  the  Court  in  this  case  was  wrong.  It  amounts  to  this ; 
that  in  every  case,  unless  the  appellant  shows  something  to 
justify  or  mitigate  the  appeal,  the  jury  are  bound  to  find 
twenty-five  per  cent  damages,  or  the  maximum  assessment 
nnder  the  law. 

Suppose,  as  in  this  case,  no  plea  is  filed,  the  defendant 
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confesses  judgment  at  the  trial  Term ;  appeals  at  that  Tena^ 
«ud  submits  to  a  final  judgment  six  months  thereafter;  and 
concede  if  you  please,  that  the  appeal  was  frivolous  and  in- 
tended for  delay  only ;  and  yet  only  twelve  months  inter- 
venes between  the  docketing  of  the  case  and  final  judgment 
on  the  appeal  Will  it  do  to  hold^  that  the  amount  of  dama- 
ges must  necessarily  be  the  same  in  such  a  case,  as  one  at- 
tended with  great  aggravation  ?  As  for  instance,  where  sham 
or  pretended  defences  are  interposed,  and  all  the  continuances 
known  to  the  practice  of  the  Courts  are  exhausted?  We 
are  sure  that  our  learned  brother  would  be  the  last  to  main- 
tain such  a  proposition.  Suppose  again,  that  the  debt  in  one 
case  be  founded  on  an  open  account,  not  bearing  interest 
and  the  other  on  a  note  or  liquidated  demand,  other  things 
being  equal,  ought  not  the  jury  to  find  larger  damages  in  the 
former  case,  than  the  latter?  We  have  no  doubt  of  it,  be- 
cause fhe  loss  of  interest  is  one  of  the  injuries  suffered  by 
the  appeal. 

Twenty-five  per  cent,  in  addition  to  the  lawful  interest,  is 
an  exorbitant  penalty;  and  should  never  be  imposed  except 
in  extreme  cases.  Ten  is  the  per  cent  allowed  for  frivolous 
appeals  to  this  Court,  and  ih  assessing  damages,  the  juiy 
should  not  be  restricted  in  the  exercise  of  their  discretion  to 
the  facts  in  proof.  They  may  go  out  of  the  record;  and 
take  into  consideration  the  condition  of  the  country,  the  value 
of  money  and  the  price  of  property,  and  everything  which 
goes  to  enhance  the  worth  of  money,  and  give  their  verdict 
accordingly,  untrammeled  by  any  opinion  of  the  Court  res- 
pecting the  matter.  The  framers  of  the  Act  designedly  in- 
trusted its  admiDistration  and  application  to  the  popular 
branch  of  the  Court,  the  jury. 

This  law  has  stood  on  the  statute  book  for  near  sixty  years, 
and  has  served  no  doubt  a  salutary  purpose  in  suppressing 
frivolous  litigation. 

The  Court  should  simply  charge  the  jury  in  the  language 
of  the  Act  itself    "  Gentlemen  of  the  jury,  you  have  heard 
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the  appeal  If  it  shall  appear  to  you  that  it  was  frivoloas- 
and  intended  for  delay  only,  then  it  is  your  duty  to  assess 
damages  to  the  plaintiff  who  is  aggrieved  by  this  delay,  for 
such  amount  as  may  seem  to  you  reasonable  and  just,  not 
exceeding  twenty-five  per  centum  on  the  principal  sum, 
which  you  shall  find  due.'' — Cobb  495. 

What  additional  charge  or  charges,  the  Courts  may  be 
compelled  to  give,  under  that  bill  of  abominations,  that 
Judge-trap,  commonly  ycleped  the  New  Trial  Act,  and  very 
properly  so  called  ;  for  under  its  stringent  provisions,  what 
case  can  fail  of  being  sent  back  for  a  re-hearing  ?  I  repeat, 
what  additional  charges  may  be  forced  from  the  Courts,  we 
cannot  foresee.  But  let  them  keep  the  words  of  the  Act 
steadily  in  view,  and  they  mKy  possibly  escape  the  gins  and 
snares  set  for  thjem  by  the  Act  of  1854. 

Judgment  reversed 


WiLUAH  J.  RussBLL,  plaintiff  in  error,  vs.  Usibious  Slatok, 

defendant  in  error. 


[1.]  Tli0  Courtis  not  bound  to  grant  a  motion,  made  in  the  midst  of  the  trial,  to 
quire  the  Sheriff  to  ezeente  a  deed  in  pnrsaanoe  of  a  sale  by  a  former  Sheriff,  that 
took  fdaee  more  than  twenty  years  before ;  and  took  place  under  a/,  fa.  entered 
iatisfied,  <'aU  but  18%  cents;"  the  "all  but  ISfi  cents"  being,  by  interlineation^ 
and  in  a  different  ink. 

£2.]  A  judgment  binds  only  the  parties  and  their  privies.    Remark  as  to  Vielersam 
vs.  P^«£E,  21  Go. 

[3.]  When  a  man  who  has  been  holding  land,  without  a  title  to  it,  ▼oluntarily  abaa- 
doDfl  it,  the  presumption  is,  that  he  has  rot  been  holding  it  adyersely,  but  in  subor* 
dinfttion  to  the  title  of  the  true  owner  ,*  an;^  therefore,  ho  can  not  insist  upon  suck 
ion,  to  make  out  title  in  him,  under  th  itatute  of  limitation. 


Ejectment,  from  Fayette  county.  Tried  before  Judge Bui.i,, 
at  September  Term,  1857. 

VOL.  XXV. — 13 


194  SUPREME  COURT  OF  GEORGIA. 

Russell  vs.  Slaton. 

This  was  an  action  of  ejectment  brought  by  John  Doe, 
upon  the  several  demises  of  James  McCarcelj  W.  B.  Lam- 
beth, Dmry  May,  Joseph  Lambeth,  Jeptha  V.  May  and  Usi- 
bious  Slaton,  against  Richard  Roe, casual  ejector,  and  William 
J.  Russell  tenant  in  possession,  for  lot  of  land  No.  120,  in  the 
7th  district  of  Fayette  county,  containing  202}  acres. 

Plaintiff  offered  and  read  in  evidence  the  original  grant 
from  the  State  to  James  McCarcel,  produced  by  defendant 
nnder  notice,  for  the  lot  in  dispute ;  proved  the  locus,  the 
Talue  of  the  mesne  profits,  and  closed. 

Defendant  offered  a  Justice  Court /I /a.  against  James  Mc- 
Carcel  and  Sheriff's  deed,  under  that  fi.  fa.,  made  to  John  T. 
Davis.  Plaintiff  objected  to  their  introduction,  because  the 
land  was  sold  by  the  Sheriff  before  the  grant  issued  to  the 
drawer.  The  objection  was  sustained  by  the  Court,  and  the 
JLfcu  and  deed  admitted  as  color  of  title  only. 

The  defendant  then  moved  the  Court  for  an  order  requir- 
iag  the  present  Sheriff  to  execute  titles  to  the  land  in  contro- 
versy to  John  T.  Davis,  who  it  appeared  was  the  purchaser  of 
said  laAd  when  sold  subsequently  by  the  Sheriff,  0/ier  the 
grant  issued;  and  proposed,  in  support  of  this  motion,  to 
prove  by  the  Sheriff  in  office  at  the  time  the  land  was  sold^ 
that  the  sale  was  fair  and  bona  fide^  and  that  no  deed  had 
ever  been  executed  by  him  to  Davis,  under  the  last  sale.  . 

The  Court  refused  the  motion,  on  the  ground  that  more 
than  20  years  had  clasped  since  the  sale;  and  because  there 
was  a  palpable  alteration,  with  different  ink,  in  the  Sher- 
iff's return  of  6th  October,  1835,  and  interlineation  of  the 
words  ^  all  but  18|  cents  ;'^  that  is,  satisfied  all  but  18|  cents, 
and  that  the  Court  would  not  stop  in  the  midst  of  a  trial  to 
have  titles  executed. 

Defendant  then  proved  that  Davis  went  into  posession  of 
said  land  soon  after  the  sale  in  1835,  and  continued  in  pos- 
session until  the  last  of  the  year  1844,  during  which  time  he 
used  wood  and  timber  on  the  place,  and  exercised  acts  of 
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ownership  over  it^  that  he  owned  aud  lived  on  an  adjoining 
lot 

Defendant  then  read  in  evidence  a  Sheriff's  deed  to  said 
lot  madeander  and  by  virtue  of  a  sale  thereof  as  the  proper^ 
ly  of  Davis.  This  deed  was  made  in  1854  to  Russell  under 
a^  fa.  in  favor  of  one  Jones  against  Davis  and  others. 

Plaintiff  read  in  evidence  a  deed  from  the  Sheriff,  by  virtue 
of  a  sale  made  under  a  JL  fa.  against  Davis,  to  William  B. 
Lambeth  and  Drury  May,  far  the  land  in  dispute-*-saIe 
made  in  1839. 

Defendant  then  proved  that  John  T.  Davis,  about  the  time 
of  the  last  sale,  refunded  to  Jeptha  Landrum  one  hundred 
dollars,  which  Landrum  had  advanced  on  the  land  which 
he  bid  off  as  a  friend,  that  Landrum  received  the  money; 
also  proved  that  the  land  was  worth  some  eight  or  nine  hun- 
dred dollars,  and  that  it  sold  for  something  less  than  one  hun- 
dred dollara 

Defendant  next  proved  by  Jeptha  Landrum  that  he  bid  off 
•aid  land  at  the  request  and  as  the  friend  of  Day  is ;  that 
Clement  paid  him  the  money  for  Davis,  which  he  had  paid 
to  the  Sheriff;  that  sometime  after  the  sale,  perhaps  in  1840, 
Davis,  Drury  May,  and  William  B.  Lambeth,  came  to  him^ 
and  Davis  requested  him  to  transfer  his  bid  to  them ;  that 
May  and  Lambeth  had  agreed  to  advance  Davis  some  five 
or  six  hundred  dollars  and  for  which,  as  an  indemnity,  they 
they  were  to  take  and  hold  the  Sheriff^s  deed  to  said  lot,  in 
addition  to  a  deed  from  Davis  to  lot  No.  105.  That  he  did 
not  know  whether  the  parties  advanced  the  money  or  not, 
they  went  off  to  Col.  Huie's  office  to  close  the  business ;  that 
he  did  transfer  his  bid  to  them.  In  1844  Davis  agreed  that 
the  titles  should  vest  absolutely  in  May  and  Lambeth  upon 
their  giving  up  to  Davis  two  interest  notes  for  about  (75  each, 
and  paying  the  cost  in  an  ejectment  cause  which  had  been 
pending  between  the  parties;  did  not  know  whether  the 
notes  had  been  delivered  to  Davis  or  the  cost  paid,  except 
that  he  heard  the  defendant  Russell  say  one  of  the  interest 
notes  passed  through  his  hands  to  Davis. 
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Plaintiff  proved  by  A.  McBride  that  in  1840,  William  Lam- 
beth applied  to  him  as  Sheriff  to  put  him  in  possession  of 
the  land  in  dispute ;  that  he  went  with  Lambeth,  and  Davis 
and  Lambeth  had  some  altercation  in  which  Davis  objected 
to  Lambeth's  having  possession ;  that  he  and  Lambeth  went 
on  said  lot  and  he  as  Sheriff  delivered  possession  to  him  so 
lar  as  possession  of  an  unimproved  lot  could  be  given. 

Defendant  proved  that  Davis  continued  the  same  posses- 
sion and  ownership  over  the  lot  that  he  had  previously  exer- 
cised until  he  removed  from  the  county  in  1844. 

Defendant  next  tendered  in  evidence  the  record  of  a  case 
in  which  the  lot  in  dispute  had  been  levied  on  under  BiJLfa. 
against  Davis,  and  a  claim  interposed  by  Usibious  Slaton, 
which  claim  was  tried  and  the  property  found  subject  to  the 
execution,  and  under  which  it  was  sold  and  purchased  by 
Russell;  and  proposed  to  prove  that  the  present  suit  was 
commenced,  and  being  prosecuted  at  the  instance  of  Slaton 
and  for  his  interest;  and  that  on  the  trial  of  the  claim 
case  all  the  title  papers  of  the  plaintiff  used  in  that  trial  were 
passed  upon  by  the  Court  and  Jury  and  the  laud  &irly  con- 
demned as  the  land  of  Davis.  All  of  which  was  rejected  on 
the  ground  that  it  could  not  be  given  in  evidence  as  a  bar  to 
an  action  of  ejecment        ^^ 

Defendant  then  proposed  to  read  the  depositions  of  a  wit- 
ness, which  were  taken  and  used  on  the  trial  of  the  claim 
case ;  the  witness  being  dead.  This  evidence  was  rejected  by 
the  Court,  as  not  having  bees  taken  in  a  case  between  the 
same  parties. 

Plaintiff  read  in  evidence  a  deed  from  William  Lambeth  to 
Joseph  Lambeth  to  an  undivided  half  of  said  lot,  and  a  deed 
from  L.  Glass  as  executor  of  Drury  May  to  the  other  halC 

The  presiding  Judge  charged  the  jury,  that  the  only  question 
in  the  case  was  the  statute  of  limitations.  Thatthe  plaintiff 
was  entitled  to  recover  upon  the  grant  from  the  State  to  Mo- 
Carcel  the  drawer,  unless  title  passed  out  of  McCarcel,  or  his 
right  was  barred  by  lapse  of  time.    That  the  Sherifl^s  deed 


ATLANTA,  MARCH  TERM,  1858.  197 

M  ■  - -  —   -  L  I    MLJ^^_1  —    ^-" 

RiUMUtI.   BlAtOB. 


made  before  the  grant  issued  did  not  pass  a  legal  title  to 
BaviSybut  only  a  color  of  title,  and  for  that  purpose  alone  it 
was  admissible  in  evidence.  That  if  Davis  held  the  land  un- 
der this  color  seven  years,  peaceably,  uninterruptedly  and 
adve  rsely,  claiming  and  using  it  as  his  own  by  such  open 
and  notorious  acts  as  would  be  notice  to  others  that  he  claim- 
ed and  used  it  as  his  own,  that  would  be  such  an  adverse 
holding  as  is  contemplated  by  law,  and  as  will  make  the  color 
a  good  legal  title  against  McCarcel  who  failed  to  assert  his 
tight  within  seven  years.  But  to  give  such  effect  to  Davis' 
possession,  it  must  have  been  uninterrupted.  That  if  Da- 
vis abandQued  the  possession  to  May  and  Lambeth,  that 
is  such  an  interruption  in  his  possession  as  would  defeat  his 
statutory  title.  That  if  he  held  in  his  own  right  from  1835 
to  1840,  and  then  held  under  May  and  Lambeth  until  1844, 
it  was  such  an  intemiption  as  would  defeat  his  statutory  ti- 
tle. And  further  that  if  Davis,  after  holding  seven  years  and 
then  voluntarily  abandoned  possession,  it  would  destroy  his 
statutory  title,  and  it  could  not  be  set  up  to  defeat  McCarcel's 
light  to  recover. 

Defendant's  counsel  requested  the  Court  to  charge  the  jury 
that  if  Davis  held  adversely  for  seven  years  under  color  of  ti- 
tile,  he  acquired  such  right  and  title  as  might  be  seized  and 
sold  by  his  creditors,  though  he  may  have  abandoned  the 
premises  afterwards. 

The  Court  refused  to  charge  as  requested,  but  charged,  that 
if  Davis  abandoned  the  possession  without  an  intention  of 
returning,  his  statutory  title  would  be  destroyed,  and  that  in 
this  case  it  did  not  appear  that  there  were  any  creditors  of 
Davis  at  the  time  he  abandoned  the  premises  (provided  he 
did  abandon)  who  could  have  been  affected  by  it. 

To  all  of  which  rulings,  charges  and  refusals  to  charge,  de- 
fendant excepted. 

The  jury  found  for  the  plaintiff^  and  defendant  tenders  his 
bill  of  exceptions  and  alleges  as  error  the  rulings,  chaises  and 
refusals  to  charge  above  excepted  to. 
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M.  If.  TiBWBtL)  for  plaintiff  in  error.'  ^ 

J.  M.  GalhoUQ,  cantrmi,  • 

Sjf  tie  Caurt.-^BEjxvusQyJ.  deliveripg.tbe  opimpn* 

[L]  Was  the  Court  right  in  refusing  to  require  the  Sheriff 
to  execute  a  deed  to  John  T.  Davis  ?  We  think  so,  and  for 
the  reasons  given  by  the  Court 

Was  the  record  of  the  claim  case,  admissible  under  the 
proof  which  the  defendant  proposed  to  make.  The  Court 
held,  that  it  was  not,  and  we  cannot  say,  that,  in  this,  the 
Court  erred. 

The  title,  according  to  the  plaintiff's  proof,  was  standing, 
at  the  time  of  this  decision,  in  William  B.  Lambeth  and 
Driiry  May,  not  in  Slaton.  It  was  not  afterwards  carried  by 
the  proof  as  far  as  Slaton,  but  only  as  far  as  Joseph  Lambeth. 
Say,  then,  that  William  B.  Lambeth  and  Drury  May  were^ 
when  the  decision  was  made,  to  be  considered  as  the  real 
plaintifPs  in  the  ejectment,  were  they  bound  by  the  judg- 
ment in  the  claim  case?  They  were  not  parties  to  that  case; 
nor  were  they  privies,  so  far  as  appears.  They  therefore,  were 
not  bound  by  the  judgment  in  that  case.  Slaton  was  the 
party  in  that  case ;  and  although  it  might  be  true,  that  they 
let  him  use  their  title  in  support  of  his  claim,  still,  that  did  not 
make  them  bound  by  the  judgment  in  the  case.  If  Slaton  had 
gained  the  case,  they  might  have  sued  him  on  their  title,  their 
having  let  him  thus  use  it,  to  the  contrary  notwithstanding. 
So,  although  it  might  be  true,  that  Slaton  was  the  party  bring- 
ing the  ejectment ;  and  that  he  was  bringing  it  for  his  own 
**  interest,"  yet,  that  did  not  affect  the  validity  of  their  title, 
or  show  that  they  were  bound  by  the  judgment  in  the  claim 
case.    Permitting  Slaton  to  do  this,  was  their  business^ 

[2.]  We  think,  that  William  B.  Lambeth  and  Drury  May 
were  not  bound  by  the  judgment  in  the  claim  case,  and 
therefore,  that  the  judgment  in  that  case,  was  not  admissible 
against  them. 
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If  the  defendant  had  earned  the  title,  hj  proof,  down  to 
Slatfon,  and  left  it  in  him,  then,  the  case  wonUL  haiie  been 
HkertlMA^Dickerson  vs.  Paweilin  £1  Oa  149l 

I  remark  for  myself,  in  relation  to  this  last  case,  that  I  haT« 
no  rememlmince  of  the  fact,  that  a  decision  of  the  point,  as 
to  the  admissibility  of  the  judgment  in  the  claini  case,  was 
mada  I  do  remember  well,  that  Mr.  Ljron  rested  his  ^case 
on  the  other  point,  and  expressed  indifference  as  to  this.'^ 
And  the  ground  taken  by  the  lower  Coart  in  rejecting  the 
judgment,  was,  that  the  judgment  was  a  nuUifyf  not  that  the 
case  was  an  action  of  ejectment,  and  that  in  actions  of  eject* 
ment,  such  a  judgment,  even  if  good,  would  not  be  admissi- 
bla  I  simply  say,  therefore,  for  myself,  that  I  think  this 
question  ought  still  to  be  considered  an  open  one. 

The  Charges. 

The  charge,  '^that  the  Sheriff^s  sale  made  before  the  grant 
issued,  did  not  pass  a  legal  title  to  Davis,  but  only  a  color  of 
title^"  is  supported  by  the  lessee  of  Oarlickjos.  Robinson  (12 

G(Lll.) 

Boteven  if  this  charge  was  wrong,  (and  I  am  disposed  te 
think  that  it  was,)  the  error  is  not  one  that  would  justify  the 
granting  ef  a  new  trial  Both  parties  really  claimed  under 
DaviSi  and  the  tiUe  which  the  plaintiff  made  out  under  him 
was  a  better  one,  than  that  made  out  under  him,  by  the  de- 
fendant So  that,  the  plaintiff  is  entitled  to  the  verdict,  even 
admitting,  that  Davis  acquired  Mr.  Carcel's  title. 

For  the  same  reason,  the  chaige,  ^  that  the  only  question 
in  the  case,  was  the  statute  of  limitation,''  is  not  such  an  er- 
ror, if  one  at  all,  as  \o  call  for  a  new  trial 

The  charge,  •'that  if  Davis  abandoned  the  possession  te 
May  and  Lambeth,  that  is  such  an  interruption  in  his  pos- . 
session  as  would  defeat  his  statutory  title"  was  manifestly 
right    If  such  was  the  case,  the  title  would  ripen,  not,  in 
Davis,  but,  in  Lambeth  and  May. 

'    [3.]  The  charge,  "that  if  Davis,  after  holding  seven  years, 
then  voluntarily  abandoned  possession,  it  ^ould  deslvoy  his 
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BeLongchamp  rs.  Hicks  A  Co. 

Statutory  thie/'  was  also  right,  we  think.  If  such  was  the 
•ase,  the  presumption  would  be,  that  he  had  neyer  been 
holding  adversely,  but  had  all  the  time,  been  holding  in  sub- 
ordination to  the  true  title. 

It  was  not  proved,  that  there  were  any  creditors  of  Davis 
at  the  time  when  he  abandoned  the  land,  if  he  did  abandon 
it^  therefore,  the  request  was  not  justified  by  the  facts. 

Upon  the  whole,  we  are  not  prepared  to  say,  that  there 
ought  to  be  a  new  trial 

-"-'^  '  Jadgmeut  affirmed. 


FxBDiNANn  DeLongchahp,  plaintiff  in  error,  vs.  J.  W.  Hicks 

&  Co.,  defeudants  in  error. 

Bail  process  is  plaeod  in  the  hands  of  the  Sheriff  to  execnte  and  retun ;  be  aixMls  tha 
defendant  but  discharges  him  without  taking  bond  for  his  appearance  to  answer 
the  debt  of  the  plaintiff;  he  takes  an  obligation  from  the  friend  of  the  defendant  to 
indemnify  and  sare  him  harmless  in  the  event  of  a  recovery  by  theplainttff,  the  de- 
fendant depodting  with  that  iHend  the  amount  of  the  plaintiff's  demand.  Plain- 
tiff obtains  judgment^  and  a  return  of  no  projperty  is  made  upon  the  execution. 

MM,  that  the  Sheriff  is  liable  to  be  ruled  for  the  money. 

Rule  against  Sheriff,  from  Floyd  county.  Decision  by 
Judge  HAiiM0in>,  at  August  Term,  1857. 

J.  W.  Hicks  &  Co.  instituted  suit  against  Ferdinand  De- 
LoBgehamp^  undpending  suit  required  bail  of  him ;  and  at 
the  August  Term,  1856,  recovered  judgment  for  ||90  33,  be- 
sides cost  Upon  this  judgment  a,Ji./a.  issued  and  a  return 
ihereon  made  by  the  Sheriff,  of  **  no  property.^'  Application 
^was  made  after  judgment,  for  summons  of  garnishment,  and 
Daniel  S.  Printnp  served  with  a  copy.  The  garnishment 
Jigainst  Printup  was  subsequently  dismissed,  and  Hicks  & 
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Ca  moTed  for  a  rule  against  the  Sheriff  to  show  cause  why 
lie  should  not  pay  over  to  them  the  amount  due  on  theJLfou 

The  Sheriff  answered,  that  he  arrested  defendant  on  a  hail 
-pwcess,  pendente  lite^  who  deposited  in  the  hands  of  one 
Smithy  lllOO,  and  Smith  gave  his  obligation  to  hold  and  save 
him  (the  Sheriff)  harmless.  Afterwards,  Printup  took  up 
Smith's  obligation  and  gave  his  own.  He  further  answered 
that  no  Ji  Ja.  had  ever  come  into  his  hands  against  said 
DeLongchamp. 

Whereapon  counsel  for  the  Sheriff  moved  to  discharge  the 
rule  on  the  following  grounds : 

Ist.  Because  it  does  not  appear  that  the  Sheriff  ever  had 
iheji.fa.  in  his  hands,  by  which  he  could  have  raised  the 
money. 

2d.  Because  the  statute  pointed  out  the  mode  of  proceed- 
ing, when  the  Sheriff  fails  or  neglects  to  arrest  a  defendant  on 
bail  process  and  to  take  security. 

3d.  Because  the  Sheriff  was  not  liable  under  this  rule  and 
answer  thereto. 


The  Court  refused  to  discharge  the  rule,  but  made  the 
same  absolute,  and  the  Sheriff  excepted. 

D.  S.  Printup,  for  plaintiff  in  error. 

MiTCHELi.,  contrcu 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

The  plaintiff  in  error  in  this  case,  Ferdinand  DeLong- 
champ, was  arrested  upon  bail  process ;  and  having  depos- 
ited the  amount  of  the  debt  with  one  C.  H.  Smith,  the  Depu- 
ty Sheriff  failed  and  neglected  to  take  bond  from  the  defend- 
ant to  answer  the  debt ;  but  took  Smith's  bond  to  indemnify 
and  save  him  harmless ;  provided  the  debt  was  recovered. 
Afterwards  D.  S.  Printup  took  up  Smith's  obligation  and  sub- 
stituted his  own  in  its  place. 


SUPREME  COITRT  OP  GEOfRGIA. 


DeLongebamp  vs.  Hieki  A  Co. 


Right  here,  we  beg  leave  to  say,  that  while  we  doubt  nd 
that  ihe  interpositioti  of  the  friends  of  DeLongchamp  was 
promptedby  the  belief  that  he  was  harshly  dealth  with,  still 
we  tntist  say,  that  it  is  an  interference,  not  to  be  countenaii<*> 
ced  by  the  Courts,  and  so  far  as  the  arresting  officer  is  con- 
cerned, highly  reprehensible. 

A  judgment  was  obtained  against  the  defendant  and  a  re* 
turn  of  ^  no  property''  made  upon  the  execution  issuing 
thereon.  And  now  the  question  is,  is  the  Deputy  Sheriff  lia^- 
bleby  rule  for  the  debt?  Some  of  us  think  the  50th  section  of 
the  Judiciary  Act  of  1799,  {Cobb  1 142,)  broad  enough  to  cover 
this  case.  It  declares  that  ^  the  Sheriff  shall  be  liable  either  to 
an  action  on  the  case  or  an  attachment  for  contempt  of  Court, 
at  the  option  of  the  party,  whenever  it  shall  appear  that  he  hath 
injured  such  party,  either  by  false  returns  or  by  neglecting  to 
arrest  the  defendant,  or  to  levy  on  his  property,  or  to  pay  over 
to  the  plaintiff  or  his  attorney,  the  amount  of  any  sales  which 
shall  be  made  under  or  by  virtue  of  any  execution,  or  any 
moneys  collected  by  virtue  thereof" 

One  member  of  the  Court  thinks,  the  neglect  to  arrest  the 
defendant  in  this  section,  means  upon  final,  and  not  mesne 
process ;  especially  as  the  Sheriff  and  his  securities  are  made 
chargeable  as  special  bail,  under  this  same  Act,  for  fidling 
or  neglecting  to  take  bail,  or  for  taking  insufficient  bail  But 
notwithstanding  this  provision,  no  one  would  doubt  but  that 
the  Sheriff  would  be  liable  to  suit  or  action  upon  his  l>ond, 
for  his  failure  to  take  bond  in  this  case ;  and  that  the  reme* 
dy,  by  making  him  and  securities  liable  as  special  bail,  is 
only  cumulative.  If  still  liable  then  to  an  action,  why  not 
to  mle,  independent  of  the  50th  section,  and  even  at  common 
law,  for  his  contempt  of  Court  in  refusing  to  execute  his  pro- 
cess in  this  case.  And  liable  not  only  criminaliter^  but  to 
the  party  injured,  just  as  much  so  as  failing  to  arrest  the  de- 
fendant upon  ca.  so.  ?  The  proceeding  by  rule  is  preferable 
every  way  *to  an  action.  It  is  more  summary,  and  therefore 
more  salutary,  and  yet  deprives  the  officer  of  no  right  *  The 
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pattf  9ggn^s/fei  msBl  show  the  injory  he  has  snstatned,  the 
same  «s  if  he  bad  sued  No  wonder  the  ledien  by  mie  is 
superseding  in  England,  that  by  ordinary  suit  It  woika  bet» 
ter,  because  mow  speedy  and  kss  ezpensm,  and  gieatlf 
moie  efficacious. 

We  all  coBouCy  that  under  the  peculiar  facts  of  thiseass^ 
the  highly  culpable  conduct  of  the  officer,  in  refusing  to  per- 
form his  swern  duty,  and  having  the  money,  if  not  in 
hand,  at  his  command,  that  he  is  subject  to  rule  in  this  case. 
Had  he  regarded  the  obligations  imposed  on  him  by  his  oatk 
of  office,  ^that  I  will  faithfully  execute  all  writs,  warrants, 
precepts  and  processes,  directed  to  me  as  Sheriff  of  the  coun- 
ty, and  true  returns  make,  and  in  all  things  well  and  tmly, 
and  without  malice  or  partiality,  perform  the  duties  of  the 
office  of  Sheriff,  during  my  continuance  in  office,  and  take 
only  my  lawful  fees ;  so  help  me  Ood,''  the  plaintiffs  would 
hare  got  their  money  long  since. 

Judgment  affirmed. 


Nakct  GooDWTir,  plaintiff  in  error,  vs.  Namlsoit  B»  Goei»> 
*  wTV,  defendant  in  error. 

[1.]  The  Aet0  of  Congreu  of  1790  and  1604>  preseribiDg  the  mode  for  making  Hhm 
Acts  of  the  Legislatare,  reoords,  judicial  proceeding^  and  exempliileations  of  ofie* 
hooks,  in  one  Stale,  OTidenoe  in  another,  does  not  abrogate  the  eommoa  law  method 
of  proriag  these  doomnents,  bnt  Is  merely  cumilati^B. 

[3.]  Ihe  Ooorts  in  this  State  hare  no  right  to  require  the  prodnotion  of  an  original 
execution  from  another  State.  An  examined  oopj,  proTenin  the  mode  presoiibod 
by  law,  is  safficienU 

Trover,  trom  Coweta  County.    Decided  by  Judge  BxshL, 
September  Term,  1857. 
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Goodwyn  n.  Goodwyn. 

This  was  an  action  of  Trover,  brought  by  Napoleon  B. 
Goodwyn  against  Nancy  Goodwyn,  seeking  to  recover  cer- 
tain negroea 

All  the  facts  necessary  to  a  proper  understimding  of  this 
case,  will  be  found  in  the  opinion  pronounced  by  the  Court 
The  jury  found  for  the  plaintiff  and  defendant  excepted. 

Fbexkan  &  Sims,  for  plaintiff  in  error. 

BncHAif AV  &  W.,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  is  the  third  time  this  case  has  been  before  this  Court; 
and  we  regret  to  see  and  say,  that  no  trial  has  been  had  upon 
the  merits ;  upon  the  only  issue  really  involved  in  the  case. 

It  was  first  up  upon  the  statute  of  limitations  (16  Ocu  JRep. 
114)  and  we  then  held,  that  upon  the  proof  submitted,  the 
statute  did  not  bar  the  plaintiff's  right  to  recover.  It  was 
again  up  in  1850  upon  sundry  points,  (20  Oa.  Sep.  600,) 
when  this  Court,  at  the  conclusion  of  its  opinion,  took  occa- 
sion to  say :  '^  Here,  then,  is  the  hinge  upon  which  this  case 
turns,  to- wit :  the  bona  fides  or  malafides  of  the  real  or  pre- 
tended SherifPs  sale ;  and  the  further  inquiry,  of  injury  or  no 
injury  to  Napoleon  Goodwyn  by  the  acts  and  acquiescence 
of  his  father  in  the  sale  and  will.'' 

This  jfomi  has  not  yet  been  reached  in  this  case.  Ancf  un- 
til it  is,  and  ^until  it  is  fully  investigated,  and  all  the  facts 
brought  out,  the  result  never  can  be  satisfactory  to  the  parties 
or  the  country. 

This  is  an  action  of  trover,  brought  by  Napoleon  Good- 
wyn, the  son,  against  Nancy  (roodwyn,  his  mother,  for  sun- 
dry slaves.  The  plaintiff  deduces  his  title  from  the. will  of 
Mrs.  Elizabeth  Goodwyn,  his  grand-mother,  and  the  re- 
covery is  resisted  upon  the  ground,  that  the  title  to  this  prop« 
erty  was  never  in  the  testatrix,  and  this  is  the  issu0  be- 
tween the  parties. 
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The  evidencd  shows  that  these  negroes  were  once  the 
property  of  Burwell  Goodwyn,  the  son  of  Elizabeth,  the 
father  of  Nappleon  and  husband  of  Nancy  Goodwyn. 
Enough  is  disclosed  to  show  that  these  slaves  were  sold  un- 
der execution  at  the  instance  of  one  Stephen  P.  Pool,  against 
Burwell  Goodwyn,  or  Etheral  Crowder,  assignee  of  Burwell 
Goodwyn  and  Stephen  P.  Pool,  (or  Etheral  Crowder,  assignee 
of  Stephen  P.  Pool  against  Burwell  Goodwyn  and  said  Ste- 
phen P.  Pool,  for  the  case  is  thus  yariously  stated  in  the  bill 
of  executions,)  in  the  State  of  Virginia,  in  the  year  1829  and 
bid  off  by  one  Skepeth  M.  Oliver.  The  negroes  probably 
never  changed  possession,  but  remained  in  the  possession  of 
Burwell  Goodwyn,  after,  as  before  the  sale.  And  the  object 
of  the  testimony  should  be,  to  ascertain  how  the  title  to  this 
property  got  into  Mrs.  Elizabeth  Goodwin,  so  as  to  enable 
her  to  will  it  to  her  grand-son  ?  Was  anything  paid  for  the 
negroes  ?  If  so,  by  whom  and  to  whom  ?  Did  Oliver  bid  off 
the  property  tor  himself  or  for  some  one  else  ?  He  is  said  to  be 
alive;  ivhy  is  his  evidence  not  taken  ?  Wm.  M.  Gill,  the  Dep- 
uty Sheriff  who  sold  the  negroes,  is  alive,  and  his  testimony  has 
been  taken  and  shown  to  have  been  read ;  but  it  does  not 
go  far  enough.  It  is  silent  as  to  the  amount  of  Oliver's  bid, 
the  payment  of  the  purchase  money,  the  presence  of  the  ne- 
groes at  the  sale,  the  delivery  of  the  property,  the  executioM 
of  a  title,  &C.  &a  This  ex*official  should  be  carefully  and 
closely  examined,  touching  anything  that  would  cast  light 
upon  the  character  of  this  sale. 

The  ground  upon  which  we  put  the  judgment  ol  reversal 
in  this  case  is  the  exclusion  of  the  testimony  of  Thomas  D. 
Goodwyn.  He  was  held  to  be  an  incompetent  witness,  Ist, 
on  the  score  of  interest ;  and  2d,  because  it  was  proposed  to 
prove  by  him  the  record  from  Dinwiddie  county,  Virginia, 
as  at  common  law. 

We  think  the  Court  erred  in  both  views  of  this  evidence. 

1st  As  to  the  interest  of  the  witness.  Thomas  D.  Good- 
wyii,  it  is  true,  is  the  son  of  Burwell  fioodwyn,  deceased 
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Butlhe  estate  of  Burwell  Goodwin  is  not  before  the  Court  It 
does  not  appear  that  he  will  be  gainer  or  loser  by  the  event  of 
this  suit  One  thing  is  certain :  in  a  suit  by  the  administra- 
tor of  Burwell  Goodwyn  to  recover  these  slaves  either  from 
'  Kapoleon  or  Nancy  Good  wyn,  the  judgment  in  this  case  can- 
not be  given  in  evidence  in  that.  Were  such  an  action  pen- 
ding, it  is  by  no  means  certain  that  Thomas  D.  Goodwyn 
might  not  be  sworn  as  a  witness.  Suppose  the  estate  of  Bur- 
well  Goodwyn  to  be  insolvent^  as  it  probably  once  was,  if 
not  so  at  the  time  of  his  death,  and  if  not  so  now,  a  nominal 
distributee,  might  be  a  witness.  At  all  events,  the  interest  of 
this  witness  is  too  remote  and  contingent  to  render  him  in- 
competent 

[1.]  2d.  As  to  the  right  of  the  defendant  to  read  the  rec- 
ord upon  common  law  proof,  the  authorities,  with  a  single 
exception,  are  all  that  way.  The  first  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States  declares  that 
'full  faith  and  credit  shall  be  given  in  each  State  to  the  pub- 
lic acts,  records,  and  judicial  proceedings  of  every  other  State. 
And  the  Congress  may,  by  geseral  laws,  prescribe  the  man- 
ner in  which  such  Acts,  records  and  proceedings  shall  be 
proved,'  and  the  effect  thereof.''  Cobb,  1106.  And  the  Acts 
of  Congress  of  1790  and  1804,  Cobb  2756,  passed  to  give  ef- 
fect to  the  Constitutional  provision,  merely  declares  that  the 
Acts  of  the  Legislatures  of  the  several  States,  their  records 
and  jiidicial  proceedings,  as  well  as  all  records  and  exempli- 
fications of  office  books  kept  in  any  public  office  of  any 
State,  and  authenticated  in  the  mode  therein  prescribed, shall 
have  such  faith  and  credit  given  to  them  in  every  Court,  as 
they  have  in  the  Courts  of  the  State  from  which  they  are  ta- 
ken. In  other  words,  a  convenient  method  is  prescribed  for 
making  these  documents  evidence.  But  these  Acts  flo  not 
profess  or  pretend  to  make  this  the  only  mode  of  proving 
these  records.  They  do  not  abolish  the  common  law  rule. 
12  S.  and  R  203;  2  Veates  532 ;  1  Haywood  359;  2  ib. 
173;  3  Leigh^  816,817. 
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1  have  been  informed  by  one  of  the  Judges  of  the  Su- 
preme Court  of  the  United  States,  since  this  case  was  deci- 
ded,  that,  owing  to  the  numerous  forgeries  perpetrated  in 
land  titles  in  California,  they  had  been  driven  to  the  com- 
mon law  mode  of  proof  as  a  protection  against  fraudulent- 
conveyances. 

[2.]  We  think  the  Court  erred  in  ruling  out  the  testimony  of 
the  Deputy  Sheriff,  Gill.  The  original  execution,  of  course, 
under  which  the  sale  took  place,  could  not  be  removed  from 
the  office  where  it  was  filed,  and  to  which  it  belonged,  in  the 
State  of  Georgia. 

As  to  all  the  quibbling  in  the  Court  below  over  scraps  of 
testimony  referring  to  a  sale,  &c.,  we  have  neither  the  time 
nor  the  taste  to  examine  it  Let  the  case  be  tried,  and  tried 
finally  upon  its  merits. 

Judgment  reversed* 


Mbwtom  S,  Hawkins,  plaintiff  in  error,  vs.  The  Statx  of 

OsoRGiA,  defendant  in  error. 

[L]  00  m  Mai  for  murdtr,  it  i«  not  oompetest,  in  order  to  Ttdnot  the  komioldo  to 
BMuUnghter,  to  ask  a  witneas  if,  from  the  condnct,  oounteoanoe  and  laognage  of 
Oe  deeeaied,  he  did  not  believe  it  was  his  intention  to  kill  the  prisoner?  The  wit- 
Mtna  mual  teaUfy  to  Ihola,  and  not  give  their  opioioa. 

p-l  PkDTO«Btion  by  threats  will  not  be  suffloieat  to  ndnee  the  erime  from  nnrder  to 
iMBslaiighter,  where  the  person  killed  is  unarmed,  and  neither  making  or  attempt- 
log  an  J  violence  npon  the  prisoner,  at  the  time  of  the  killing. 

p.)  If  anfficiont  time  has  elapsed  for  reason  to  resume  her  sway,  the  killing  will  be 
attrfbated  to  deliberate  revenge,  and  punished  as  marder. 

f4.]  Malfca  shall  be  implied  where  no  eonsiderabla  provoeation  appears,  and  when 
all  the<aroiunftaoceeof  the  killing  show  an  abandoned  and  malignant  heart 

Murder,  from  Gordon  county.    Tried  before  Judge  Tkippb, 
September  Term,  1857. 
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The  plaintiff  in  error  was  tried  and  convicted  in  the  Court 
below,  of  the  murder  of  Absalom  W.  Scott  The  facts  of 
the  case,  as  appeared  by  the  evidence,  were  as  folldws: 

Hawkins  and  Scott  were  gambling  in  a  crib  in  the  yard, 
when  some  altercation  ensued,  which  ended  in  a  fight ;  Haw- 
kins got  out  of  the  crib  and  gathered  up  some  rocks  or  brick- 
bats ;  Scott  told  Hawkins  to  lay  down  the  rocks,  and  he 
would  come  out ;  Hawkins  laid  them  down,  but  Scott  re- 
mained in  the  crib;  Hawkins  then  took  a  stick  and  went  up 
to  the  door  of  the  crib  and  struck  at  Scott,  and  ^^  punched"  at 
Scott  with  the  stick  through  the  cracks  of  the  crib ;  Hawkins 
then  took  some  rocks  and  threw  them  at  Scott  in  the  crib; 
after  throwing  the  rocks,  Hawkins  left  the  yard  and  went  to 
his  house,  some  250  yards  off;  Scott  said  that  Hawkins  was 
too  mean  to  live  in  the  county,  and  that  he  intended  to  kill 
him ;  just  as  Scott  said  this,  Hawkins  was  coming  towards 
him,  and  was  about  24  steps  from  him ;  Hawkins  had  a 
horse  pistol  in  his  hand,  and  when  he  came  within  about  10 
feet  of  Scott,  he  raised  it  and  shot  him;  the  shot  took  effect 
in  the  left  breast  of  Scott,  who  fell  dead,  moving  only  three 
or  four  steps.  The  witnesses  stated  their  belief  that  Hawkins 
was  sufficiently  near  to  hear  the  threat  of  Scott  to  kill  him. 

Defendant's  counsel  proposed  to  ask  two  of  the  witnesses 
whether,  from  the  conduct,  countenance  and  language  of  the 
deceased,'  immediately  preceding  the  homicide,  they  (the 
witnesses)  believed  the  deceased  intended  to  kill  the  accused. 
On  each  occasion  the  Court  refused  to  allow  the  question  to 
be  put,  to  which  refusals  the  defendant's  counsel  excepted. 

The  cause  being  closed,  the  Court  charged  the  jury,  (inter 
aliaj  "  that  if  they  (the  jury)  should  find,  that  between  the 
provocation  given  and  the  killing,  there  was  sufficient  time 
for  the  voice  of  reason  and  humanity  to  have  resomed  hei 
sway,  whether  in  this  case  she  had  done  so  or  not,  the  killing 
was  murder,  and  not  manslaughter."  To  which  charge  de- 
fendant's counsel  excepted. 

The  jury  found  the  defendant  guilty  of  murder. 
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Defendant's  counsel  moved  for  a  new  trial,  on  the  ground 
of  error  in  the  rulings  and  charge  above  excepted  to.  This 
motion  the  Court  refused,  and  the  defendant's  counsel  filed 
his  bill  of  exceptions,  assigning  the  same  as  error. 

Walksb  &  Fbancis,  for  plaintiff  in  error. 

SoL  Gen.  Longstrbet,  for  the  State. 

*  Bj/  the  Court. — Lumpkin  J.  delivering  the  opiuion. 

It  seems  in  this  case,  that  prisoner  and  deceased  were  gam- 
bling in  a  crib;  a  quarrel  and  fight  took  place;  Hawkins 
came  out  and  threw  stones  or  brick-bats  at  Scott,  and  punch- 
ed him  through  the  cracks  of  the  crib.  The  last  stone  thrown 
vma  supposed  to  have  hit  Scott,  as  he  did  not  speak  after- 
awards.  Hawkins  then  left  for  his  house,  saying  he  would 
be  back  in  a  little  while ;  Scott  came  out,  and  was  standing 
^th  the  witness  Baldwin,  when  Hawkins  returned  with  two 
horseman's  pistols  in  his  hands,  loaded  with  buck  shot ; 
-when  he  got  within  23  or  24  steps  of  Scott,  Scott  remarked 
that  Hawkins  was  too  mean  to  live,  and  that  he  intended  to 
kill  him ;  witness  does  not  know  whether  Hawkins  heard 
this  remark,  but  thinks  he  might  have  heard  it ;  Hawkins 
£red  and  killed  Scott,  eight  of  the  shot  taking  effect;  and  up- 
on this  testimony  he  was  found  guilty  of  murder  by  the  jury. 

Anew  trial  was  moved  for  on  two  grounds.  First, because 
the  Court  refused  to  allow  defendant's  counsel  to  ask  the  wit- 
nesses, who  were  present  at  the  killing,  whether,  from  the 
conduct,  countenance  and  language  of  the  deceased,  immedi- 
ately preceding  the  homicide,  they  believed  deceased  intend- 
ed to  kill  the  accused.  Second,  because  the  Court  charged 
the  jury,  that  if  they  should  find,  that  between  the  provoca- 
tion given  and  the  killing,  there  was  sufficient  time  for  the 
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voice  of  humanity  to  have  been  heard,  and  reason  to  have  re- 
sumed her  sway,  whether  in  this  case  the  fact  was  so  or  not, 
the  killing  was  murder,  and  Hot  manslaughter. 

The  application  was  refused,  and  to  reverse  this  judgment 
this  writ  of  error  is  prosecuted. 

[1.]  Was  the  Court  right  in  refusing  to  allow  the  witnesses 
to  testify  as  to  their  belief,  as  to  what  was  the  purpose  and 
intention  of  Scott  ? 

In  Htidgins  vs.  The  StatCy  2  Kelly* s  Rep.  173,  this  Court 
Jbeld,  that  the  opinion  of  a  witness,  as  to  the  intention  of  the 
deceased  iir  approaching  the  slayer,  is  not  admissible.  The 
same  rule  is  laid  down  in  the  case  of  The  State  vs.  Scott,  4 
IredelFsLaw  Rep.  409.  The  Court  say,  "the  belief  that  a 
person  designs  to  kill  me,  will  not  prevent  my  killing  him 
from  being  murder,  unless  he  is  making  some  attempt  to  ex- 
ecute his  design;  or  at  least,  is  in  an  apparent  situation  to  do 
so;  and  thereby  reasonably  induces  me  to  think  that  he  in- 
tends to  do  it  immediately." 

Here,  there  was  certainly  no  such  purpose  in  the  mind  of 
the  deceased,  as  he  had  no  weapon  of  any  sort.  Prisoner 
must  have  known  that  Scott  was  unarmed.  The  witnesses 
were  not  asked,  if  they  thought  that  Scott  intended  to  kill 
Hawkins,  at  the  time  of  the  homicide?  To  such  a  ques- 
tion there  could  have  been  but  one  answer. 

[2.]  As  to  the  charge  of  the  Court,  it  was  in  the  terras  and 
language  of  the  code.  See  4  Division^  Section  7,  Cobh*s  Di- 
gest, 783-4.  Provocation  by  threats  will  not  be  sufficient  to 
free  the  slayer  from  the  guilt  of  murder.  And  if  sufficient 
time  has  elapsed  for  reason  to  resume  her  sway,  the  killing 
shall  be  attributed  to  deliberate  revenge,  and  punished  as 
murder.  Here,  the  menaces  were  evidently  made  after  Haw- 
kins had  determined  to  kill  Scott,  for  they  were  made  after 
he  returned  from  his  house  with  deadly  weapons;  and  it 
was  very  doubtful  whether  the  words  of  Scott  were  heard  at 
all  by  Hawkins.    They  were  addressed  to  the  witness,  and 
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not  to  Hawkins.  See  Russell  on  Crimesy  438,  442,  and  the 
authorities  there  cited;  Wharton's  American  Crim.  LaWy 
375,  377;  Rosco^s  Crim.  Ev.  724,  729,  730,  731. 

But  what  provocation  was  given  in  this  case,  to  justify  the 
uncontrollable  passion,  relied  on  in  this  case,  in  mitigation  of 
this  homicide?  Hawkins  seemed  to  have  got  the  best  of  the 
fight  in  the  crib;  he  continued  to  assault  Scott  after  he  came 
out;  he  left  him  in  the  crib,  hastened  home,  a  distance  of  250 
yards,  procured  his  pistols,  returns  and  executes  his  murder- 
ous purpose,  evidently  formed  before  he  left  Scott,  It  will  nev- 
er do  to  tolerate  such  a  plea,  I  had  almost  said,  pretense ;  no, 
nerer.    Ray  vs.  The  State^  15  Ga.  Rep.  244,  215. 

Human  life  is  sacrificed  at  this  day,  throughout  the  land, 
with  more  indifference,  than  the  life  of  a  dog,  especially  if  if^ 
be  a  good  dog.  Scott  may  not  have  been  a  good  citizen,  still 
he  was  a  human  creature,  under  the  protection  of  the  laws  of 
the  State;  and  even  in  his  person,  the  punitory  power  of 
the  government  must  be  vindicatedr  Cain  was  the  first  mur- 
derer, but  who  is  the  last,  is  known  only  to  those  who  have 
read  the  morning  papers.  If  this  crime  goes  unpunished,  let 
onr  skirts,  at  least,  be  free  from  the  stain  of  blood -guiltiness. 

Judgment  affirmed. 

KoTB. — This  opinion  was  deHrered  at  the  opening  of  the  Court  in  the  morning.  At 
noon.  Judge  L.  picked  up  the  Augusta  Chronicle  k  Sentinel  of  that  day,  and  the  fol_ 
lowing  was  the  first  article  which  arrested  his  attention: 

"Fatal  Accident. — The  West  Point  Citizen  of  Saturday  says  : — We  learn  that  a 

Mr.  Brawner,  a  teacher  hy  occupation,  was  fatally  stahbed  on  last  Monday  evening 

by  one  of  bis  studentis  only  twelve   years    old.    The  circumstances  connected  with 

tlus  ease  are  as  follows :    While  the  boys  were  at  play,  during  recess,  Mr.  Brawner 

heard  the  little  boy  making  use  of  profane  language;  he  addressed  the  boy,  William 

CoUins,  and  a«ked  him  what  ho  said.     The  lad  repeated  the  oath ;  whereupon,  the 

tfoacher  said  to  him,  'William,  come  into  the  hoaS2,  and  I  will  settle  wltli  you.'    The 

lad  walked  to  the  school  room,  and  while  on  tho  way,   report  says  that  a  larger  boy 

add  to  William,  *  if  he  attempta  to  whip  yon,  <itick  your  knife  in  him.'     Mr.  Brawner 

otiuek  him  once  or  twice  with  a  switch  ;  William  returned  tho  blow,  and  made  his 

escape  by  running  off*.    Mr.  B.  ran  after  him  some  dietanoe,  and  on  his  return  was  ob- 

serred  to  fall  seTcral  times.    He  died  from  a  stab  received  in  the  left  breast,  before 

Teaching  the  aehool  house. 
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'♦  We  learn  that  Mr.  Brawnor  was  raised  near  Elberton,  Elbert  coantj,   Geor^» 
Ho  was  an  estimable  young  man,  beloved  by  all  who  knew  him,  and  was  a  particular 
favorite  with  William's  parents^,  as  he  had  been  chief  attendant  at  a  wedding  party  on- 
ly four  days  previous  to  his  death,  at  the  marriage  nuptials  of  William's  sister.    This 
said  accident  occurred  nc4r  Berlin,  Chambers  county,  Alabama." 


William  Hopkins,  plaintiff  in  error,  vs.  Lazabtts  Tilman, 

defendant  in  error. 

» 

When  the  question  is  one  of  fact  purely — the  soundness  or  unsoundness  of  ttie  proper- 
ty at  the  time  of  sale — and  the  case  has  been  fairly  submitted  to  the  jury,  their  ver- 
dict will  not  be  disturbed. 

Action  for  breach  of  warranty,  from  Merriwether  county, 
t  ried  before  Judge  Bull,  at  August  Term,  1858. 

This  was  an  action  by  William  Hopkins  against  Lazarus 
Tilman,  to  recover  damages  for  breach  of  the  warranty  of 
soundness  of  a  negro  woman  slave,  sold  by  Tilman  to  plaia- 
tiff. 

The  defendant  pleaded  the  general  issue. 

The  plaintiff  offered  and  read  in  evidence  the  bill  of  sale, 
which  was  as  follows: 

"Received,  December  31st,  1853,  of  William  Hopkins  six 
hundred  and  fifty  dollars  in  full  payment  for  a  negro  woman 
nnmed  Catharine  about  seventeen  years  old,  the  title  to  which 
negro  I  bind  myself,  my  heirs  and  executors,  and  warrant  to 
be  sound  except  being  deaf  and  a  small  old  hurt  on  the  hand. 
I  warrant  to  be  sound  in  body  and  mind. 

(Signed,)  LAZARUS  TILMAN. 

Walton  Ector ^  For  the  plaintiff,  testified  that  he  knew  the 
girl  when  about  13  years  old;  she  was  sold  as  the  property  of 
M.  D.  Ector,  considered  the -girl  an  inferior  negro  but  healthy, 
she  was  a  dull  negro. 
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Dr.  Joseph  T,  Reese,  examined  liy  commission,  testified, 
that  he  practiced  medicine  tn  the  family  of  defendant,  and 
was  called  to  see  a  negro  girl  named  Catharine,  did  not  think 
she  was  afflicted  with  any  disease  when  he  saw  her,  was  call- 
ed to  see  her  in  the  Spring  or  Summer  of  1853  or  1854,  as  well 
as  remembered ;  thought  the  girl  was  practicing  a  deception 
on  the  family  of  defendant  and  treated  her  accordingly.  It 
was  the  only  time  he  ever  saw  her ;  has  no  idea  of  her  worth. 
She  was  lying  quietly  on  the  bed  in  a  natural  position  and 
condition  as  far  as  witness  could  judge. 

Dr.  E.  C.  IToody  testified,  that  he  was  a  physcian,  and  in 
the  spring  of  1854,  was  called  to  sec  the  woman  and  found 
her  in  a  stupid,  comaft>se  condition,  with  laborious  respira- 
tion; pupils  of  the  eye  dilated ;  after  watching  her  symptoms 
about  an  hour  and  using  means  to  restore  her  to  conscious- 
ness, she  became  rational  or  partially  so,  and  he  gave  her 
a  cathartic  and  left  her.  Judging  from  the  symptoms  and 
the  history  of  the  case  had  little  or  no  doubt  but  that  the  ne- 
gro bad  had  a  fit?  Does  not  know  whether  the  case  is  of 
long  or  short  standing.  Cross  examined. — The  causes  of  fits 
arc  very  numerous,  and  the  cause  is  frequently  so  obscure  that 
we  cannot  detect  it ;  is  not  prepared  to  say  as  to  the  curabili- 
ty or  durability  of  this  case  ;  has  seen  the  negro  only  a  few 
times. 

Milton  and  Zimmerman  Hopkins,  examined  by  commis- 
sion, for  plaintiflf  (to  1st  set  of  interrogatories)  say  they  know 
the  woman  Catharine  bought  by  plaintiff  of  defendant.  She 
was  not  in  good  health  at  the  time  of  purchase,  did  not  un- 
derstand the  nature  of  her  disease  at  that  time.  She  had  her 
first//,  after  we  knew  her,  about  the  last  of  February  1854, 
since  that  time  she  has  had  four  other  fits,  she  also  has  spells 
of  sickness  once  a  month. 

Cross  examined. — Are  not  physicians ;  the  disease  re- 
mains about  the  same  as  it  was  when  they  first  knew  her; 
do  not  consider  the  girl  worth  the  money  that  plaintiff  paid 
for  her. 
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To  2d  interrogatories  January,  1857.  They  knew  the  girl 
since  plaintiff  bought  her  from  defendant — has  had  fits  ever 
since ;  she  has  about  two  fits  every  month,  and  is  usually 
confined  by  sickness  about  five  days  in  every  month ;  sup- 
pose her  sickness  caused  by  the  fits,  have  been  sworn  before 
in  this  case ;  the  negro's  health  has  gradually  become  worse 
since  they  were  sworn  before  in  this  case,  her  fits  are  more 
severe  and  her  sickness  more  protracted,  her  mind  also  is 
more  impaired. 

Cross  examined — They  are  the  sons  of  plaiatiS 

William  Hoody  examined  by  commission  for  plaintiff,  tes- 
tified that  he  knew  the  girl  Catharine;  .plaintiff  sent  for  him 
in  May  1854,  he  went  over  and  went  into  the  field,  where 
plaintiff  and  the  girl  were.  She  was  lying  on  the  ground 
speechless,  he  supposed  with  a  fit,  and  in  15  or^20  minutes 
he  assisted  plaintiff  in  removing  her  to  the  house,  without 
any  effort  on  her  part,  and  laid  her  on  a  pallet,  and  in  a  few 
minutes  left 

Cross  examined. — Is  not  a  physician  and  does  not  know 
what  plaintiff  gave  for  her. 

Calvin  Spencey  proves  a  tender  of  the  negro  to  defendant, 
and  that  plaintiff  at  the  same  time  offered  defendant  9^5,  to 
take  her  back,  which  he  refused  to  do.  This  was  the  last  of 
May  1854. 

Cross  examined.  Was  present  when  plaintiff  tendered 
the  negro  back,  as  he  considered  her  unsound — ^having  fits,  to 
which  defendant  replied  ^  she  did  not  have  fits''  and  he  re- 
fused to  take  her  back. 

The  plaintiff  closed,  and  defendant  introduced  no  testimo- 
ny. The  jury  returned  a  verdict  for  the  defendant:  plaintiff 
moved  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence. 

The  Court  overruled  the  motion  for  new  trial,  and  plaintiff 
excepts. 

Hall  ;  and  Ramsey,  for  plaintiff  in  error. 
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B,H.  Hill,  contra. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

.  The  only  question  in  this  case  is  was  the  verdict  of  the 
jury,  so  strongly  and  decidedly  against  the  weight  of  evi- 
dence as  to  constrain  the  Superior  Court  to  grant  a  new  trial, 
and  this  Court  to  reverse  its  decision  in  refusing  to  order  a 
new  trial,  as  a  flagrant  abuse  of  its  discretion  ?  We  think 
not  . 

It  does  not  satisfactorily  appear,  that  the  unsoundness  of 
the  n^ro  existed  at  the  time  of  sale.  It  maj/  have  been 
brought  on  afterwarda  Had  the  verdict  been  the  other 
way,  we  should  not  have  felt  compelled  perhaps  to  disturb 
it  Neither  do  we  as  it  is.  The  case  was  fairly  submitted, 
and  the  jury  were  fully  competent  to  weigh  the  testimony,  as 
Ihey  doubtlessly  did. 

Judgment  affirmed* 


Llotd  &  PuLLiAM,  plaintiffs  in  error,  vs.  Wright,  Ganr- 
FiTH  &  Co.,  Defendants  in  error. 

So  long  M  the  btijor  eontmiies  to  hare  a  right  to  object  either  to  theqnantam  or  fhm 
quality  of  the  goodn,  there  has  been  no  aoeeptaooe  and  receipt  within  tiie  meaalaip 
of  the  statute. 

Complaint,  from  Fulton  county,  tried  before  Judge  Buu^ 
October  Term,  1857. 

An  action  was  brought  in  the  Court  below  by  the  defendants 
in  error,  againstthe  plaintifis  in  error,  to  recover  Jjll20  upon  an 
open  account  lor  cigars  sold  and  delivered.    To  this  actioa 
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the  defendants  pleaded,  that  the  contract  to  pay  the  $120  (if 
evermade)  was  obnoxious  to  the  17th  section  of  the  statute  of 
frauds^  no  earnest  to  bind  the  contract  having  been  given, 
nor  part  payment  made  or  note  or  memorandum  entered 
into. 

Upon  the  trial  of  this  issue  the  plaintiffs  offered  in  evi- 
dence,  the  testimony  of  Jacob  H.  Wright  and  Edward  Hyatt 
taken  by  depositions,  going  to  prove  the  contract.  To  the  re- 
ception of  this  testimony,  the  defendants  objected  on  the 
ground  that  the  contract  sued  on  was  within  the  17th  sec- 
tion of  the  statute  of  frauds,  and  the  evidence  offered  did  not 
take  it  out  The  Court  overruled  the  objection  and  ad- 
mitted the  evidence  and  defendants  excepted. 

Counsel  for  the  plaintiffs  having  closed,  the  defendants,  coun- 
sel moved  the  Court  to  dismiss  the  case  on  the  ground  that 
the  contract  sued  on,  which  was  an  open  account  for  cigars, 
sold  by  the  plaintiffs,  residing  in  the  city  of  Baltimore,  to  the 
defendants,  residing  in  the  city  of  Atlanta,  upon  a  verbal  order 
was  void  under  the  17th  section  of  the  statute  of  frauds.  The 
Court  overruled  the  motion  and  counsel  for  the  defendants 
excepted. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  amount 
sued  for,  and  the  defendant's  counsel  filed  his  bill  of  excep- 
tions, assigning  the  above  rulings  of  the  Court  as  error. 

Gaktkbll  &  Glenn,  for  plaintife  in  error. 

T.  L.  Cooper  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Under  the  proof,  was  this  case  within  the  I7th  section  of 
the  statute  of  frauds  ? 

The  statute  requires  that  the  purchaser  should  ^'  actually 
receive"  the  goods.  And  although  goods  are  forwarded  to  him 
by  a  carrier  by  his  direction,  or  delivered  abroad  on  board 
of  a  ship  chartered  by  him,  still  there  is  qo  actual  acceptaiice 
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to  satisfy  the  act,  so  long  as  the  buyer  continues  to  have  the 
right,  either  to  object  to  the  quantum  or  quality  of  the  goods. 
Ckitty  on  Contracts,  392  ;  Story  on  Contracts,  381,  382, 383  ; 
Jicebalvs.  Levy,  10  Bingham^  376  ;  How  vs.  Palmer ,  3  B,  d: 
Ji.,  321;  Lloyd  Sr  Pulliam  vs,  Wright,  Griffith  fy  Co.,  20 
Ga.  Rep.  574. 

The  case  of  Button,  3  Bos.  4*  Pull.  582 ;  relied  on  by 
counsel  for  defendant  in  error  was  a  mere  question,  as  to  what 
constituted  a  good  delivery ;  the  statute  of  frauds  was  not  in 
the  case.  It  consequently  does  not  meet  the  question  now 
presented.  The  decision  there  was,  that  a  delivery  of  goods 
by  the  vendor,  in  behalf  of  the  vendee,  to  a  carrier,  not  named 
by  the  vendee,  was  a  delivery  to  the  vendee.  That  is,  it  was 
a  good  delivery  to  bind  the  contract,  but  not  a  sufficient  de* 
livery  to  take  the  case  out  of  the  statute  of  frauds,  which  re- 
quires, that  the  goods  should  be  "  actually  received"  to  come 
within  the  meaning  of  the  statu  te. 

Judgment  reversed. 


Sajhtel  Oliveb  et  al.,  plaintiffs  in  error,  vs.  Ahos  A.  Wil- 

I.IA3IS,  defendant  in  enor. 

Where  the  defendant  in  ejectment  takes  another  person  on  the  land  in  dispute, 
rents  him  the  premises,  and  aAer  nailing  up  the  cabin,  the  only  building  on 
the  place,  they  retire  together,  charging  the  witness  not  to  disclose  the  trans- 
•ecion  )  is  the  possession  changed  ?  Qmtc  ?  Clearly  it  is  not,  if  the  whole 
aflalr  be  colorable  only,  and  intended  to  avoid  a  suit  at  the  instance  of  the 
plaintiff  against  the  defendant  as  tenant  in  possessien. 

Ejectment  and  nonsuit,  from  Catoosa  county.    Decided  by 
Judge  Tkippe,  October  Term,  1857. 
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An  actioa  of  ejectment  was  brought  by  the  plaintiff  in 
error,  to  recover  a  lot  of  land  from  the  defendant  in  error. 

Upon  the  trial,  the  plaintiff,  after  the  production  of  certain 
documentary  evidence,  introduced  the  following  witnesses: 

CrTcn/  B.  LassiteTj  who  testified,  that  in  March,  1653,  he 
went  with  McCutchin,  the  attorney  of  Samuel  Rawlins,  to 
see  Amos  A.  Williams ;  McCutchin  told  Williams  that  he 
had  come  about  the  lot  of  land  in  qnestion,  in  this  suit,  and 
asked  Williams  whether  he  was  in  possession  of  the  lot ;  that 
if  he  was,  he  McCutchin  should  sue  him.  Williams  replied, 
^'  Mac,  I  have  nothing  to  say,  you  can  exercise  your  own  dis- 
cretion." 

Elijah  Fitzgerald  J  testified,  that  he  knew  the  lot  of  land 
that  Williams  was  in  possession  in  1846  or  1847,  and  had 
either  himself  or  by  his  tenants,  continued  in  possession  ever 
since. 

In  February  1853,  Williams  and  Lively  sent  for  witness, 
when  they  all  went  on  the  land  together,  and  Williams  put 
Lively  in  possession  of  it,  having  rented  it  for  the  year  for 
4(25.  Defendant  Williams  is  now  in  possession  of  the  land. 
Joel  Barnes  went  into  possession  of  the  lot  of  land  in  March, 
but  was  put  out  and  Lively  took  possession  as  Williams* 
tenant 

Jod  Barnes^  testified,  that  he  entered  on  the  land  in  March, 
1853,  as  tenant  of  Samuel  Rawlins.  He  was  arrested  and 
taken  to  town,  and  when  he  returned,  his  family  and  fumi- 
ture  had  been  turned  out,  and  Williams  was  in  possession  of 
the  lot 

Michael  Dickson^  testified,  that  the  defendant  Williams  was 
on  the  land  in  1839,  and  by  himself  or  his  tenants  was  in 
possession  of  and  claimed  the  land  as  his  own.  Thomas 
Strickland  as  tenant  of  Williams,  was  in  possession  in  1852. 
Defendant  Williams  had  cut  and  carried  off  from  the  lot 
considerable  quantity  of  wood. 

Thomas  Brock,  testified  that  soon  after  Barnes  was  turned 
out  of  possession  in  1853,  he  was  sent  for  as  he  was  told  by 
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Lively,  and  Lively  and  the  defendant  hired  him  to  take  posses- 
sion of  the  lot    Williams  claimed  the  land  as  his  own. 
H  e  (witness)  was  hired  to  take  possession  of  it,  to  keep  Raw- 
lins from  getting  it 
Plaintiff  then  closed. 

Counsel  for  the  defendant  then  moved  the  Court  for  & 
nonsuit,  on  the  ground  that  there  was  no  evidence  that  the 
defendant  was  in  possession  of  the  land  at  the  time  of  the 
commencement  of  the  suit 

PlaintifPs  counsel  insisted  that  there  was  such  evidence, 
and  that  the  plaintiff  had  the  right  to  have  the  question  of 
possession  submitted  to  the  jury. 

The  Court  refused  to  submit  the  case  to  the  jury,  and  gran- 
ted a  nonsuit ,  and  to  this  decision  of  the  Court,  the  plain- 
tiffs excepted. 

Akin,  appeared  for  the  plaintiff  in  error. 

Hooper  &  Walker,  contra. 

By  the  CUmrt. — ^Lxtmfkin,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether  there  was  evi- 
dence offered  by  the  plaintiff,  as  to  the  possession  of  the 
defendant  at  the  time  the  action  was  brought,  to  take  the 
case  to  the  jury  ?  The  Court  below  held  there  was  not ;  and 
granted  a  nonsuit,  and  that  is  the  decision  complained  o£ 

There  had  been  a  previous  suit  between  the  same  parties, 
respecting  the  same  land,  which  was  dismissed,  October 
1852.  The  present  action  was  filed  the  2d  and  served  the  3d 
day  of  March,  1853 ;  and  the  state  of  the  facts  existing  at  that 
time,  was  these :  Williams,  the  persen  contesting  the  title  of 
the  plaintiff,  had  been  claiming  the  land  for  years  before  the 
first  case  was  commenced  in  1844,  and  after  that  time.  Bnt 
acting  probably  under  legal  advice,  he  deemed  it  important 
not  to  be  in  the  actual  possession  of  the  premises  for  the 
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next  six  months  after  the  first  case  was  dismissed,  inasmuch 
as  the  plaintiff  was  compelled  to  renew  his  suit  within  that 
time,  or  forfeit  his  right  to  do  so  afterwards.  Williams  there- 
fore takes  one  Absalom  Lively  to  a  cabin  which  was  the  only 
building  on  the  place,  rents  him  the  land  for  the  year  1853, 
for  twenty-five  dollars,  the  door  is  nailed  up,  and  the  parties 
retire  together;  the  witness  being  charged  not  to  divulge  the 
transaction. 

On  the  4th  of  March,  1853,  Barnes  the  tenant  of  the  plain- 
tiff, goes  to  the  house,  lifts  the  door  off  the  hinges,  takes  pos- 
session of  the  empty  hut,  not  even  finding  the  few  old  clothes 
that  had  been  put  there  by  Lively.  Barnes  remained  imtil 
his  crop  was  nearly  made,  when  he  was  turned  out  by  the 
joint  act  of  Williams  and  Lively. 

Under  these  circumstances,  did  the  premises  ever  change 
possession,  even  if  the  contract  between  Williams  and  Live- 
ly had  been  bona  fide?  But  if  the  arrangement  was  colora- 
ble only,  and  the  jury  had  a  right  to  find  from  the  proof  that 
it  was,  and  likely  would  have  so  thought;  then  it  is  quite 
clear  to  our  minds  that  the  possession  of  Williams  never 
was  changed.  This  question,  at  any  rate,  should  have  been 
submitted  to  the  jury,  with  a  suitable  charge  from  the  Court, 
as  to  the  law  of  the  case. 

Judgment  reversed 


Isaac  Thubman,  plaintiff  ih  error,  vs.  The  State  of  Geoh- 

6IA,  defendant  in  error. 

The  Act  of  5th  March,  1856,  establishing  a  Criminal  Court  in  the  City  of  Atlta- 
ta,  and  authorizing  a  bill  of  indictment,  in  case  of  misdemeanors,  to  be  found 
by  nine  Grand  Jurors,  not  unconstitutional. 
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Certiorari^  from  Fulton  county.     Decided  by  Judge  Buli., 
October  Term,  1857. 

The  facts  of  this  case  are  stated  in  the  opinion  pronoun- 
ed  by  the  Court 

Hammond  &  Son,  for  plaintiff  in  error. 
Sol.  Gen'l,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  (he  opinion. 

On  the  5th  of  Marcli,  1856,  the  Legislature  passed  an  Act, 
to  organize  and  establish  a  criminal  Court  in  the  cities  of 
Columbus,  Macon,  Atlanta  and  Rome,  and  to  define  its  juris- 
diction.— See  Pamphlet  Acts  240. 

By  the  7th  section  of  this  Act,  it  is  providedy  that  no  Grand 
Jury  shall  consist  of  less  than  twelve,  nor  more  than  fifteen 
persons;  but  that  nine  may  find  a  bill,  or  make  a  present- 
ment Isaac  Thurman  having  been  indicted  under  this  Act, 
and  found  guilty  of  a  misdemeanor  by  the  trial  jury,  excep- 
ted to  its  constitutionality.  His  objection  being  overruled, 
he  ceriioraried  the  proceedings  of  the  city  to  the  Superior 
Court,  where  the  decision  of  Judge  Whitakeh  was  sustained 
by  Judge  Bull,  and  to  reverse  this  judgment,  this  writ  of 
error  is  prosecuted. 

The  position  taken  by  counsel  for  the  accused  is,  that  the 
Act  of  the  Legislature  in  allowing  an  indictment  to  be  found 
by  nine  instead  of  twelve  Grand  Jurors,  violates  the  5th  sec.  of 
the  4th  Article  of  the  State  Constitution,  which  declares,  thst 
trial  by  jury  as  heretofore  used  in  this  State,  shall  remain 
inviolate. — Cobb  1 125.  And  he  seeks  to  establ'sh  his  proposi- 
tion by  showing,  that  both  at  common  law,  and  all  the  pre- 
vious Constitutions  and  Judiciary  Acts  in  this  State,  from 
1777  to  1798,  twelve  men  were  necessary  to  find  an  indict- 
ment;  and  that  consequently,  that  clause  of  the  State  Constitu- 
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tion,  which  has  been  cited  would  be  infringed,  were  an  in- 
dictment allowed  to  be  found  by  a  less  number  than  twelve. 

Concede  all  that  the  counsel  contends  fur  in  this  case, 
whose  researches  are  so  creditable  to  his  industry,  still  there 
is  another  view  of  this  question,  which  relieves  it  entirely 
from  the  Constitutional  difficulty. 

By  the  1st  section  of  the  3d  Article  of  the  Constitution, 
the  Superior  Courts  have  exclusive  jurisdiction  in  all  ciim- 
inal  cases,  as  relates  to  free,  white  persons,  except  for  minor 
offences,  which  do  not  subject  the  offender  to  the  loss  of 
life,  limb  or  member,  or  to  confinement  in  the  Penitentiary. 
In  all  such  cases.  Corporation  Courts  such  as  now  exist,  or 
which  may  hereafter  be  constituted  in  any  incorpor^ited  city, 
being  a  seaport  town  and  port  of  entry,  may  be  vested  with 
jurisdiction  to  try  such  minor  offences,  under  such  rules  and 
regulations  as  the  Legislature  may  hereafter  by  law  direct, — 
Cobb  1121.  And  by  a  subsequent  amendment  of  the  Con- 
stitution, the  foregoing  words  "being  a  seaport  town  and 
port  of  entry  "  are  stricken  out. — Pamphlet  1853,  1854 — ^so 
that  the  jurisdiction  over  minor  offences  is  given  to  all  incor- 
porated towns,  under  such  rules  and  regulations  as  the  Legis- 
lature may  direct. 

In  the  case  before  us,  the  Legislature  in  the  legitimate  ex- 
ercise of  the  powers  thus  specifically  conferred,  have  provided 
that  for  misdemeanors  like  the  one  which  brought  up  this 
cjftse,  committed  in  the  city  of  Atlanta,  the  same  being  an 
^incorporated  town,  nine  persons  might  present  or  find  a  bill 
of  indictment  It  was  competent  for  the  General  Assembly, 
in  the  establishment  of  this  Criminal  Court,  under  the  amend- 
ed Constitution,  to  have  dispensed  with  this  preliminary  in- 
vestigation altogether,  and  put  the  party  at  once  upon  his 
trial.  Perhaps,  they  may^  have  dispensed  with  a  jury  alto- 
gether, why  not?  ^fortiori  was  it  competent  for  them  to 
have  passed  this  Act,  diminishing  the  number  of  grand 
jurors  necessary  to  find  a  true  bill. 

Judgment  affirmed. 
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A.  P.  During^  plaintiff  in  error,  vs.  W.  H.  Thomas,  defend- 
ant in  error. 

[L]  Under  Uie  Act  exempting  house  and  lot  not  exceeding  a  certain  ralae  in  a  cit  j 
or  town  f^om  levy  and  sale  in  payment  of  debter,  and  a  honae  and  lot  of  greater  tb1> 
ve  being  owned  by  the  debtor,  a  sole  may  be  made,  and  a  sum  of  money  may  be 
an«wed  the  debtor  from  the  proeeedfi  of  sale,  equal  in  amount  to  the  specified  ral- 
ae ef  property  exempted  by  the  Act  from  sale,  as  an  e<iuitable  mode  of  partitioning. 

[S.]  The  removal  of  the  defendant  from  the  house  and  lot,  does  not  rabjoct  it  to  the 
pajment  of  a  debt,  if  it  be  otherwise  exempt 

Claim,  from  Lumpkin  county.  Decided  by  Judge  Rice, 
February  Term,  1858. 

This  case  came  on  in  the  Court  below  upon  a  rule  nisi 
against  the  Sheriff,  requiring  him  to  show  cause  why  he  did 
not  pay  over  to  Thomas,  his  agent  or  attorney,  $200,  arising 
from  the  sale  of  his  (Thomas^)  property  under  an  execution 
from  the  Superior  Court,  in  favor  of  Bearing.  The  claim 
was  made  under  the  statute  exempting  certain  property  from 
levy  and  sale. 

A  statement  of  facts  was  agreed  upon  by  the  counsel,  to  the 
effect  that  a  portion  of  the  defendants  family  was  in  posses- 
sion of  the  property  at  the  time  of  the  levy;  that  the  defend- 
ant was  a  Methodist  traveling  preacher  residing  in  Haw- 
kinsville  at  the  time  of  the  levy.  At  the  time  of  the  sale,  the 
defendant  had  gone  out  of  possession,  but  his  agent  (a  son) 
was  in  possession.  At  the  time  of  hearing  the  motion,  the 
defendant  had  moved  into  the  Florida  Conference,  a  part  of 
which  is  in  Georgia.  That  the  House  and  lot  sold  were  in 
the  village  of  Leathersford,  in  Lumpkin  county.  The  Sher- 
iff was  notified  by  the  defendant's  attorney  at  the  time  of  the 
sale,  that  the  defendant  would  claim  jS200  under  the  Insol- 
vent Law. 

Plaintiff  moved  the  Court,  if  it  should  be  of  opinion  thai, 
defendant  could  draw  the  money  at  all,  that  it  should  order 
that  the  same  should  be  invested  within  the  jurisdiction  of 
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the  Courts  so  that  if  defendant  ever  became  solvent,  plainti£r 
could  have  the  benefit  of  the  fund. 

The  Court  ordered  8200 — money  raised  on  the  said  prop- 
erty— to  be  paid  the  defendant  without  restriction,  and  plain- 
tiflf  excepted. 

Johnson,  appeared  for  plaintiff  in  error. 
Weil,  and  Born,  for  defendant. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[1.]  This  cause  was  heard  and  determined  at  the  Februa- 
ry Term  of  the  Superior  Court  of  Lumpkin  county,  1858.  It 
seems,  from  an  agreement  of  the  counsel,  not  referred  to  in 
the  foregoing  statement  of  the  case,  that  the  sale  of  the  prop- 
erty from  which  the  money  was  raised,  which  gives  rise  to 
this  contest,  was  made  in  October,  1857,  under  an  order  of 
Court  passed  at  the  previous  August  Term.  It  does  not  ap- 
pear in  the  Record  why  it  was  that  the  Court  passed  this  or- 
'  der.  It  may  have  been  on  some  dispute  or  issue  in  respect  to 
the  value  of  the  property  in  the  defendant's  possession,  and  for 
the  protection  of  the  levying  officer.  This  Court  has  decided, 
that  it  is  not  necessary  to  give  notice  and  have  a  survey  made 
in  cases  where  the  land  levied  on  is  less  than  the  quantity 
exempted  by  the  statute ;  .and  in  another  ease,  that,  as  the 
law  exempts  one  horse  of  the  value  of  fifty  dollars  from  levy 
and  sale,  and  the  defendant  has  but  one  horse,  and  his  value 
exceeds  fifty  dollars,  he  shall  be  allowed  fifty  dollars  from  the 
proceeds  of  sale  to  purchase  a  horse  of  that  value.  Moultrie 
vs.  Elrodj  23  Gcu  This  equitable  construction  of  the  Act 
may  be  well  applied  to  a  town  lot  which  cannot  be  so  parti- 
tioned as  to  allow  the  debtor  his  rights  under  the  exemption 
Act ;  and  we  will  not  interfere  with  the  judgment  of  the 
Court  below'on  that  assignment  of  error.  The  order  at  Au- 
gust Term  for  the  sale  of  the  land,  may  have  been  predicated 
on  the  said  decisions. 

A  defendant  is  entitled,  by  the  Act,  to  own,  hold  and  pos- 
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sess  the  property  exempted.  It  is  not  pretended  that  thede* 
fendaut  owned  property  at  Hawkinsville,  whither  he  had  re- 
moved, or  elsewhere,  except  in  the  village  of  Leathersford. 
If  he  owned  it,  and  it  was  all  he  owned,  his  removal  to  an- 
other place  not  owned  hy  him,  did  not  remove  it  from  the  op- 
eration of  the  Act.  He  could  not  have  sold  the  land  with- 
out the  consent  of  the  wife,  who  must,  of  her  own  free  will 
and  choice,  have  signed  the  deed  with  him.  He  could  noty 
by  a  removal,  destroy  her  right  The  profession  of  the  de- 
fendant, an  itinerant  Methodist  clergyman,  shows  that  he 
could  have  no  permanent  home.  His  calling  was  abroad, 
and  bis  high  duties  necessarily  carried  him  from  his  family; 
but  that  is  no  reason  why  he  and  they  should  be  placed  out 
of  the  protection  of  this  humane  law.  The  creditor  cannot 
complain,  for  he  contracted  under  the  law  exempting  a  cer- 
tain portion  of  the  debtor's  property  from  levy  and  sale.  It 
was  his  contract  that  so  much  of  the  debtor's  land,  or  house 
and  lot,  as  amounted  to  the  sum  specified  in  the  Act,  should 
not  be  disturbed  by  the  debt    The  judgment  of  the  Court 

below^  must  be  affirmed. 

Judgment  affirmed. 


WiLET  P.  DicKSBsoN,  plaintiff  in  error,  vs.  A  T.  Burkx,  de- 
fendant in  error. 

(1.]  A  tax  exeention  levied  on  tract  of  land  No.  224  in  the  &th  district  of  Carroll,  is 
BO  eridoaoe  to  support  a  tale  of  the  same  number  in  the  3d  district,  and  U  inad» 
missible  for  that  purpose. 

[2.]  A  promissory  note,  on  the  face  of  it  joint  and  several,  but  signed  by  but  oneaft- 
ker,  who  puts  it  in  oircniation,  Is  good  against  him. 

^3.]  It  is  to  be  presumed  that  a  note  transferred,  was  transferred  before  due^,  and 
that  the  holder  is  a  bonaJUU  holder  for  value,  and  in  such  caae,  the  note  itself  la 
^  cvideaoe  of  no  notice  of  a  defence  except  such  as  may  appear  on  the  face  of  it. 

VOL.  XXV. — IS. 
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(4.3  The  holder  is  sot  bound  to  prove  that  he  gave  value  for  it,  imkas  itbe  first  estab- 
lished that  the  note  was  lost  or  stolon. 

[5.]  CounacI  have  no  right  to  argue  before  the  jury  points  to  which  there  is  no  evi- 
dence. 

Assumpsit,  from  Carroll  county.     Tried  before  Judge  Ham- 
3ioND^  October  Term,  1857. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Glenn,  and  Latham,  fof  plaintiff  in  error. 

BuBKjB  &  Mabry,  contra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  defendant  in  error  sued  the  plaintiff  in  error  in  the 
Court  below,  on  a  promissory  note  in  the  following  words  r 
*^By  the  25th  Dec,  1855,  we  or  either  of  us  promise  to  pay 
James  B.  Goddardor  bearer  864  17-100  dollars,  value  rec'd., 
the  above  Goddard  agrees  to  pay  out  of  the  said  note,  the  ex- 
penses of  a  law  suit,  if  any  occurs  in  good  faith,  about  the 
land  this  day  sold  by  the  said  Goddard  to  the  makers  of  this 
nete,  between  this  day  and  the  time  the  note  falls  due;  the 
land  is  lots  No.  224  and  223,  in  the  3d  district  of  Carroll  coun- 
ty, Ga.,  this  31st  May,  1854.  [signed] 

WILEY  p.  DICKERSON." 

The  defendant  pleaded  the  general  issue,  and  that  the  title 
to  one  of  the  lots  (No.  223)  has  wholly  failed.  That  since 
the  note  was  given,  the  said  lot  has  been  sold  for  taxes  by  an 
execution  against  Goddard,  to  which  it  was  subject  and  lia- 
ble; that  the  title  to  half  of  the  other  lot  was  not  in  the  said 
Goddard,  but  in  another  person,  and  wholly  lost  to  defendant, 
and  that  plaintiff  had  notice,  &c. 

[1.]  A  i^xfi,fa.  against  Goddard  for  his  tax  for  the  year  1854, 
levied  on  lot  of  land  624  in  the  5th  district  of  Carroll,  was 
tendered  in  evidence  and  objected  to  by  plaintiff,  on  the 
ground  that  the  land  levied  on  was  neither  of  the  tracts  de» 
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scribed  in  the  note.  The  Court  sustained  the  objection  and 
rejected  the  evidence.  The  evidence  did  not  support  the  plea, 
and  did  not  apply  to  the  land  which  constituted  the  consid- 
eration of  the  note  and  was  properly  rejected 

[2.]  The  note  sued  on,  was  received  in  evidence  on  the 
trial  without  objection.  The  evidence  showed  that  a  man 
by  the  name  of  Summerlin  was  to  be  interested  in  the  con- 
tract, and  waste  have  signed  the  n^te.  The  Court  charged 
the  jury  that  the  note  was  binding  on  Dickerson,  although 
Summerlin  never  signed  it.  Dickerson  put  the  note  in  cir- 
culation as  his  own  note,  and  is  bound  by  it;  and  it  wus  no- 
tice to  the  holder,  on  the  face  of  it,  of  no  defence,  except  the 
expenses  of  a  law  suit. 

[3.]  The  holder  of  a  promissory  note  is  presumed  to  be  a 
banajide  holder  for  value,  without  notice,  and  the  presump* 
tion  is  that  he  received  it  before  due. 

([4.]  He  is  not  bound  to  prove  that  he  paid  value  for  it  un- 
less it  be  proven  that  the  note  had  been  stolen  or  lost.  This 
charge  is  excepted  to  as  a  whole,  but  we  see  nothing  in  it  to 
disapprove. 

[5.]  When  the  counsel  for  defendant  was  about  to  address 
the  jury  and  insist  that  the  plaintiff  had  not  proved  that  he 
had  given  value  for  the  note,  the  Court  stopped  him,  saying 
that  no  evidence  had  been  introduced  shifting  the  onus,  and 
.  he  charged  the  jury  to  the  same  eflfe'cL  The  Court  ought  to 
have  arrested  an  argument  not  based  on  the  evidence,  and  it 
vas  also  his  duty,  in  the  total  absence  of  evidence  to  a  point 
attempted  to  be  argued  to  the  jury,  so  to  charge. 

Judgment  affirmed. 
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Rome  Railroad  CoMPANr,  plaintiff  in  error,  vs.  Sullivan, 

Cabot  &  Co.,  defendants  in  error. 

[1.]  A  declaration  alleging  that  tho  defendants  received  40  bales  of  cotton,  to  be  4»- 
livcred  to  R.  &  C,  at  Charleston,  South  Carolina,  is  not  supported  by  proof  tllAi  ii 
was  to  bo  delivered  to  the  Agent  of  the  South  Carolina  Railroad,  at  Angnstau 

[2.]  The  marks  on  bales  of  cotton  is  no  evidence  of  the  contract  betveon  the  pmrtiae; 
they  are  mere  directions  to  tho  carrier  as  to  the  place  of  ultimate  destinatioii. 

[3.]  The  llomo  Railroad  Company  has  a  right,  under  the  powers  granted  in  its  tbmt- 
ter,  to  contract  to  deliver  produce  at  a  point  which  can  be  leachod  only  by  piwiag 
it  over  conoccting  roads. 

[4.]  It  cannot,  however,  bind  the  companies  owning  the  connecting  roftds,   withevt 

their  consent  or  acquiescence. 

[5.]  If  there  be  no  special  contract,  a  railroad  company  is  not  bound  to  oarry  fieighi 
beyond  the  terminus  of  its  ruad;  but  if  it  be  directod  to  a'place  beyond,  it  is  bomiA 
to  deliver  it  over  to  the  proper  custody,  to  ensure  its  due  transportation. 

Nonsuit  and  new  trial,  from  Floyd  county.  Decided  by 
Judge  Hammond,  August  Term,  1857. 

This  was  an  action  brought  in  the  Court  below,  by  SalU- 
van,  Cabot  &  Co.,  to  recover  from  the  Rome  Railroad  Compa- 
ny, damages  for  loss  alleged  to  have  been  sustained  by  the 
delay  of  said  company  in  transferring  40  bales  of  cottdn, 
which  the  plaintiffs  had  shipped  by  said  company,  to  be  de- 
livered to  the  agent  of  the  South  Carolina  Railroad  at  Augui- 
ta,  and  consigned  to  Robinson  and  Caldwell  at  Charleston. 
The  plaintiffs  alleged,  that  between  the  time  the  cotton  was 
received  by  the  company  at  Rome,  and  delivered  by  them  in 
Charleston,  the  price  of  cotton  went  down. 

The  receipt  given  by  the  Railroad  Company  at  Rome,  sta- 
ted that  40  bales  of  cotton  had  been  shipped,  (consigned  to 
Robinson  &  Caldwell  at  Charleston,)  and  that  the  cotton  was 
to  be  delivered  to  the  agent  of  the  South  Carolina  Railroad  at 
Augusta. 

The  receipt  was  dated  the  10th  of  January,  and  the  cotton 
received  by  Messrs.  Robinson  &  Caldwell  at  Charleston,  on 
the  25th  and  28th  of  February  following. 
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The  plaintiffs,  after  the  introduction  of  some  testimony  to 
the  above  facts,  closed,  and  the  defendants  moved  for  a  non- 
suit on  the  following  grounds : 

1st  Because  the  plaintiffs  had  entirely  failed,  by  their  tes- 
timony, to  make  out  a  case  against  the  defendant,  there  be- 
ing no  testimony  showing  that  defendant  ever  contracted  to 
carry  said  cotton  to,  and  deliver  the  same  in  Charleston,  as 
alleged  in  plaintiffs'  declaration,  '^ 

2iL  That  the  Rome  Railroad  Company  being  a  corporation 
with  limited  powers,  for  the  transportation  of  merchandise 
between  Rome  and  Kingston,  the  ofBcers  of  said  corporation 
have  no  power  to  bind  the  company,  by  contract,  for  trans- 
portation beyond  these  limits. 

3d.  That  the  limitations  in  the  charter  settle  the  conslruc- 
tion  of  the  contract,  and  a  general  consignment  or  mark  be- 
yond the  chartered  limits  of  the  road,  creates  no  prima  facie 
obligation  to  transport  beyond  those  limits,  but  is,  in  legal  ef- 
fect and  intendment,  a  contract  to  transport  to  the  terminus, 
and  then  forward  to  the  connecting  road. 

4th,  That  a  receipt  given,  as  testified  to  by  Terhune,  (the 
witness,)  could  not  bind  the  defendants  to  transport  the  cot- 
ton beyond  Kingston,  the  terminus  of  the  Rome  Railroad,  and 
consequently  the  defendants  could  not  bo  held  liable  for  de- 
lay and  damage  beyond  that  point. 

The  Court  overruled  the  motion,  and  the  defendants  ex- 
cepted. 

The  Court  charged  the  jury,  1st.  That  the  agent  of  the 
Rome  Railroad  Company  could  contract  to  carry  goods  to 
Charleston,  or  any  other  point,  and  bind  the  company  by  such 
contract 

2d.  That  if  the  plaintiffs  had  shown  such  a  contract,(which 
must  be  a  special  contract,)  they  were  enjiitled  to  recover  such 
damages  as  they  had  proven  to  have  sustained,  provided  the 
plalntifis  have  shewn  a  want  of  diligence  and  proper  attention 
on  the  part  of  the  Railroad  Company,  in  forwarding  this  cot- 
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ton  ;  but  that  the  mere  fact  of  a  delay  of  the  cotton,  was  not 
sufficient  to  justify  a  finding,  as  there  must  affirmatiTely  ap- 
pear to  be  a  want  of  diligence. 

Counsel  for  the  defendants  requested  the  Court  in  writing 
to  charge, 

1st.  That  the  Rome  Railroad  Company  being  a  corporation 
with  limited  powers,  for  the  transportation  of  merchandise 
between  Rome  and  Kingston,  the  officers  of  said  corporation 
have  no  power  to  bind  the  company  by  contracts,  for  trans- 
portation beyond  these  limits. 

2d.  That  the  limitations  in  the  charter  settle  the  construc- 
tion of  the  contract,  and  a  general  consignment  or  mark  to 
points  beyond  the  chartered  limits  of  the  road,  creates  no 
prima  facie  obligation  to  transport  beyond  those  limits,  but 
is,  in  legal  effect  and  intendment,  a  contract  to  transport  to 
the  chartered  terminus,  and  then  forward  to  the  connecting 
lines. 

The  Court  refused  to  give  the  first  request,  and  gave  the 
second  with  the  qualification,  "that  it  was  competent  for  the 
agents  of  the  company  to  make  contracts  to  carry  merchan- 
dise beyond  Kingston,  and  if  the  agents  of  the  company  did 
make  such  contracts,  the  company  was  bound  by  them. 

To  these  charges  and  refusal  to  charge,  and  qualification 
of  the  charge  asked,  the  counsel  for  defendant  excepted. 

The  jury  returned  averdict  for  theplaintifi's,and  the  coun- 
sel for  the  defendant  filed  their  bill  of  exceptions,  alleging, 

1st.  That  the  Court  erred  in  refusing  a  nonsuit,  on  the 
grounds  taken  in  the  motion  therefor. 

2d.  The  Court  erred  in  the  several  charges  to  the  jury,  as 
above  set  forth. 

3d.  The  Court  erred  in  refusing  to  charge  the  jury,  as  ask- 
ed by  the  defendants'  counsel,  and  in  his  qualification  of  the 
second  charge  asked. 

4lh.  That  the  jury  found  contrary  to  the  law. 

5th.  That  the^jury  found  contrary  to  the  evidence. 
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6tb.  That  there  was  no  evidence  to  support  or  justify  the 
several  charges  made  by  the  Court 

Pbintup,  for  plaintiff  in  error. 

UifDEBwooD,  contra. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

[1.]  The  declaration  alleges,  that  the  plaintiffs  delivered  at 
the  platform  of  the  defendant  at  Rome,  Georgia,  40  bales  of 
cotton,  (describing  them  and  setting  forth  their  value,)  "con- 
signed to  Robinson  &  Caldwell,  Charleston,  South  Carolina^ 
with  instructions  to  ship  and  send  forward  immediately,  and 
the  said  defendant,  then  and  there,  undertook  and  faithfully 
promised  to  send  them  forward,  and  to  be  safely  and  secure- 
ly carried  and  conveyed  by  the  said  defendant  from  Rome 
Georgia,  aforesaid,  on  their  railroad  and  other  railroads,  to 
Charleston,  South  Carolina,  aforesaid,  and  there,  to-wit :  at 
Charleston,  South  Carolina,  aforesaid,  safely  and  securely  to 
be  delivered  for  the  said  plaintiffs,  to  Robinson  &  Caldwell, 
for  certain  reasonable  reward  in  that  behalf."  The  contract 
was,  as  set  out  in  the  declaration,  to  receive  the  cotton  at 
Rome,  carry  it  on  defendants'  own  railroad  and  other  railroads 
to  Charleston,  and  to  deliver  it  at  Charleston,  to  Robinson  & 
CaldwelL  The  contract  proven  was,  that  the  cotton  was  re- 
ceived by  the  defendant,  at  the  transportation  office  of  the 
Rome  Railroad  Company,  at  Rome,  to  be  delivered  to  the 
agent  of  the  South  Carolina  Railroad,  at  Augusta,  Georgia. 
The  cotton  was  marked  "consignor"  "Sullivan,  Cabot  &  Co.,'* 
"Rome,"  "40  square  bales  of  cotton ;"  "consignee,  Robinson 
&  Caldwell,  Chas't,  So.  Ca."  An  extract  from  the  shipping 
book  of  the  defendants  was  offered  and  received  in  evidence, 
which  contained  a  statement  of  the  cotton,  the  marks,  the 
names  of  the  consignors  and  consignees,  showing  the  amount 
of  freight  paid,  when  it  was  paid,  and  its  apportionment 
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amongst  the  different  roads.  This  extract  shows  that  the  en- 
tire freight  was  paid  at  Augusta^  and  the  amount  divided 
amongst  the  several  roads.  No  freight  was  paid  to  the  South 
Carolina  Railroad,  and  none  was  apportioned  to  it.  After  the 
submission  of  testimony  by  the  plaintiffs,  to  show  a  breach 
of  the  contract  as  alleged,  they  closed  their  case;  whereupon, 
the  defendants  moved  for  a  nonsuit  on  the  grounds  set  forth 
in  the  statement  of  the  case.  We  think  a  nonsuit  ought  to 
have  been  awarded  on  the  first  ground  taken  in  the  motion. 
The  receipt  is  the  evidence  of  the  contract,  and  according  to 
that,  the  undertaking  was  to  deliver  the  cotton  to  the  agent 
of  the  South  Carolina  Railroad,  at  Augusta. 

[2.]  We  think  that  the  mark  of  the  names  of  the  consign- 
ees on  the  cotton,  and  their  place  of  business  or  residence, 
was  no  part  of  the  contract.  Nor  was  it  evidence  of  the  con- 
tract. It  was  merely  a  direction  to  the  railroad  companies 
or  their  agents,'  as  to  its  ultimate  destination.  It  certainly 
cannot  control  the  express  undertaking  contained  in  the  re- 
ceipt The  contract  was  to  deliver  to  the  agent  of  the  South 
Carolina  Railroad,  at  Augusta,  Ga.  If  this  was  done  in  pro- 
per time,  and  in  good  condition,  the  contract  was  performed. 
If  the  defendant  did  not  do  this,  it  became  responsible  for  all 
damages  accruing  from  the  failure.  As  there  was  no  proof 
of  the  contract,  as  alleged,  a  nonsuit  ought  to  have  been 
awarded  on  that  ground. 

The  second  ground,  (nor  indeed,  the  third  or  fourth  in 
the  motion,)  ought  not  to  have  been  sustained  by  the  Court, 
and  the  presiding  Judge  committed  no  error  in  overruling 
them.  The  charter  of  the  company  makes  it  a  common  car- 
rier, as  respects  goods,  wares,  merchandise,  produce,  &c.f 
and  vests  it ''  with  full  power  and  authority  to  do  and  per- 
form all  and  every  corporate  acts  as  are  permitted  or  allowed 
to  other  companies  incorporated  for  similar  purposes.'^  ^eti 
qf  1839,  pc^t\%^. 

[3.]  The  powers  granted  are  very  comprehensive,  and  cm- 
l)Tace  whatever  has  been  allowed  or  permitted  to  other  com- 
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panies  chartered  for  similar  purposes.  Its  business  is  trans- 
portation, and  transportation  along  a  continous  line  of  road^ 
parts  of  which  belong  to  other  companies.  Its  interest  re- 
quires that  it  should  enjoy  all  privileges  granted  to  it  under 
its  broad  powers,  to  ensure  the  greatest  quantity  of  transpor- 
tation, and  it  is  certainly  allowed  to  it  to  make  all  contracts 
for  transportation  over  its  own  and  connecting  roads,  which 
have  been  tolerated  in  other  companies  incorporated  for  sim- 
ilar purposes.  Such  contracts  have  been  made  and  pro- 
nounced valid,  under  charters  with,  perhaps,  a  less  extensive 
grant  ot  power.  This  view  of  the  case  derives  some  support^ 
perhaps,  from  the  Act  authorizing  the  State  Road  to  be  built. 

The  tenth  section  of  that  Act  requires  that  the  tracks  of  all 
branch  roads  contemplated  by  that  Act,  shall  correspond  in 
width  with  that  of  the  State  Road.  The  Rome  Railroad  is 
not  mentioned  in  (hat  Act,  and  I  allude  to  it  merely  to  show 
the  legislative  purpose  or  expectation,  that  there  should  be 
€5ontinuous transportation  over  the  State  Road  and  its  branches 

[4.J  We  are  not  to  be  understood  to  say,  that  one  incorpo- 
rated company  along  a  continuous  line  of  road,  may  bind 
other  companies  by  a  contract,  without  their  consent  or  ac- 
quiescence. We  do  not  go  beyond  what  we  express,  that  the 
Rome  Railroad  has  the  power  to  bind  itself  by  such  a  con- 
tract, and  the  receipt  given,  we  think,  placed  it  under  a  legal 
oWigation  to  deliver  the  cotton  to  the  agent  of  the  South  Car- 
olina Railroad,  at  Augusta. 

[5.]  If  there  be^  no  special  contract,  the  company  is  not 
bound,  as  a  matter  of  course,  to  carry  freight  beyond  the  ter- 
minus of  its  road,  but  if  it  be  directed  to  a  place  beyond,  it  is 
bound  to  deliver  it  over  to  the  proper  custody,  to  ensure  its 
due  transportation. 

Judgment  reversed. 
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Davis,  Kolb  &  Fanning,  plaintiffs  ia  error, vs.  Henbt  E.  Air> 

L£N,  defeudant  in  error. 

The  deliTory  of  a  letter  with  moDoy  to  the  measeDger  who  earries  maQ  bags  to  the 
post  office  from  the  cars  and  back,  without  proof  that  he  delireied  tbe  letter  at  Ikft 

office,  Ib  no  eTidence  that  the  money  was  sent  by  mail. 

Assumpsit,  from  Coweta  county.  Tried  before  Judge  Bvlx.^ 
September  Term,  18.57. 

This  was  an  action  brought  in  the  Court  below  by  the  firm 
of  Davis,  Eolb  &  Fanning  for  $49  15.  On  the  trial  the  de- 
fendant proved  that  the  plaintiffs  had  instructed  him  by  let- 
ter to  remit  to  them  the  said  account  by  mail.  He  also  prov- 
ed by  John  R.  Alexander  that  while  he  (Alexander),wa8  acting 
as  post  master  at  Newoan,  the  defendant  came  to  him  at  the 
post  office,  with  an  unincloscd  letter  in  his  .hand  addressed 
Co  plaintiffs,  and  had  $49 15  which  he  wished  to  mail  to  them. 
That  witness  stated  to  the  defendant  that  it  was  too  late  to 
mail  the  money  in  the  post  office  on  that  day.  Witness  pul 
the  money  in  the  letter  and  sealed  it  up  and  gave  it  back  to 
the  defendant,  and  the  defendant  took  the  letter  down  to 
the  depot  and  gave  it  to  a  man  named  Rucker,  who  was  the 
mail  messenger  to  take  mail  bags  to  and  from  the  post  office, 
and  saw  the  said  Rucker  go  towards  the  cars  with  the  mail 
bag  in  one  hand  and  the  letter  in  the  other,  but  did  not  see 
him  put  it  in  the  post  office  or  the  cars. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plain- 
tiffs moved  for  a  new  trial  on  the  following  grounds : 

1st  Because  the  verdict  was  contrary  to  evidence  and  with* 
out  evidence. 

2d.  Because  the  Court  erred  in  charging  the  jury  that  if 
they  believed  from  the  circumstances  that  the  debt  had  been 
paid,  then  they  would  find  for  the  defendant,  there  being  no 
evidence  before  the  jury  authorizing  this  charge. 

The  Court  overruled  the  motion  for  new  trial,  and  to  this 
decision  of  the  Court  the  plaintifis  excepted. 


ATLANTA,  MARCH  TERM,  1858.  ZSS 


The  Statu  of  Georgui  vb.  Woodley. 


LiGOH ;  and  Simms,  for  plaintiffs  in  error. 

BucKAVAN  &  W,,conir€t. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion* 

A  person  directed  to  send  money  by  mail  must  prove  m 
literal  compliance  with  the  order,  by  depositing  the  money 
in  a  letter  in  the  post  office,  or  by  delivering  it  to  the  post 
master  or  his  known  agent  in  the  post  office.  The  debtor 
Allen  was  not  discharged  from  the  debt  by  delivering  the  let- 
ter to  the  messenger  Rucker,  who  merely  carried  the  mail 
bags  to  the  post  office  from  the  cars  and  back.  He  made  him 
his  agent  merely,  to  deposit  the  letter  in  the  post  office  and 
should  have  proved  that  he  delivered  it  according  to  instruc- 
tions. 

The  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed* 


The  State  or  Georgia,  plaintiff  in  error,  vs.  George  W. 
WooDLET  and  others,  defendants  in  error. 

See  the  case  of  The  Stole  of  GeorgU  Ti.  WUliAm  H.  Lockhert,  decided  at  Umob, 
JtknoBgj  Tem,  1858,  and  whioh  ooTenerery  point  made  in  tbiB  reoord.* 

Scire  facias  to  forfeit  recognizance,  from  Henry  county. 
Decision  by  Judge  Cabiness,  at  October  Term,  1857. 

George  W.  Woodley  being  charged  with  the  offence  of 
simple  larceny,  (stealing  a  buggy  and  harness,  the  property 
of  the  estate  of  Raleigh  Hightower,  deceased,)  entered  into 
recognizance  with  sureties,  conditioned  to  appear  at  the  next 

*Kon :— The  case  referred  to :  The  State  ts.  Lookhart,  24  Oa.  Rep.  p.  420. 
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Superior  Court  of  Henry  county,  to  answer  the  charge  &c. 
He  failed  to  appear  and  an  order  of  forfeiture  of  his  recogni- 
zance taken,  and  scire  facias  issued  against  the  accused,  and 
sureties  to  show  cause  why  the  judgment  of  forfeiture  should 
not  be  made  absolute. 

The  sureties  appeared  and  pleaded,  1st.  Nul  tiel  record  ; 
2d.  Insufficiency  of  the  indictment ;  3d.  Death  of  their  prin- 
cipal, and  4th.  Non  est  factum 

Counsel  for  the  State  demurred  to  the  second  and  fourth 
pleas.  The  Court  overruled  the  demurrer,  holding  that  the 
order  of  forfeiture  was  only  a  judgment  nisij  and  that  defen- 
dants were  not  precluded  or  estopped  thereby  from  making 
any  defence,  which  at  any  time  they  were  entitled  to  make. 

The  Court  having  ruled  and  decided  that  all  the  allega- 
tions of  the  scire  facias  must  be  proven  and  that  the  indict- 
ment must  be  produced,  counsel  for  the  State  read  the  scire 
faciasj  and  offered  in  evidence  the  judgment  of  forfeiture  nisi^ 
the  recognizance,  the  indictment  with  the  entry  thereon  of 
"true  bill,"  with  all  the  other  papers  of  record  in  the  case. 

Defendants  demurred  to  this  evidence,  and  after  argument 
the  Court  sustained  the  demurrer,  holding: 

1st.  That  there  was  a  fatal  variance  between  the  crime 
charged  in  the  indictment,  and  that  set  out  in  the  recogni- 
zance and  scire  facias, 

2d.  Tha  there  was  a  variance  between  the  order  of  for- 
feiture or  judgment  nisi^  and  the  recognizance.  That  the 
crime  of  simple  larceny  was  defined  in  the  penal  code  to  be 
the  wrongfully  and  fraudulently  taking  and  carrying  away 
the  personal  goods  of  another,  with  intent  to  steal  the  same. 
The  offence  alledged  in  the  recognizance  was  the  wrongfully 
and  fraudulently  taking  and  carrying  away  a  carriage  com- 
monly called  a  buggy,  the  property  of  the  estate  of  Raleigh 
Highlower,  deceased.  The  buggy  was  not  alleged  to  be  the 
property  of  any  person  and  therefore  the  crime  charged  did 
not  come  within  the  definition  of  theft  or  simple  larceny  in 
the  penal  code. 
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3d.  The  Court  further  held  that  the  crime  charged  in  the 
indictment  was  the  stealing  a  buggy,  the  property  of 
Higktower  and  Hightower,  administrators  of  Raleigh 

Hightower,  deceased,  and  was  variant  from  the  one  recited  ia 
the  recognizance  and  scire  facias,  and  did  not  amount  to  the 
offence  of  simple  larceny. 

Whereupon  the  Court  ordered  the  scire  facias  to  be  dismis- 
sedy  and  counsel  for  the  State  excepted. 

Jas.  R.  Lyon,  and  Clark  &  Lamab,  for  plaintiff  in  error. 
Alford  &  Moore  ;  and  J.  J.  Flotd,  contra^ 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

All  the  points  in  this  case,  were  fully  argued  and  ruled  ad- 
versely to  the  plaintiff  in  error  in  the  case  of  the  State  of 
Georgia  against  William  H.  Lockhart,  from  the  Chattahoo- 
chee Circuit,  decided  at  Alacon,  at  the  last  January  Term,  of 
this  Court,  not  yet  reported. 

Judgment  affirmed. 


Mickelberrt  &  MoBLET,  plaintiffs  in  error,  v&  John  Shan- 
non, administrator,  defendant  in  error. 


A.  and  B.  giro  their  note  payable  to  C,  for  the  hire  of  anogru  for  a  particalar  ^ . 

The  ncf^o  having  been  prcrioualy  hired  to  another  person,  the  note  it  rotamed  fta 

Bm  who,  for  a  eonFidaration,  re-issnesit  to  D. 
Hddy  that  the  original  note  haring  beoome/uiutftM  upon  its  re-deli  very  ia  mm  • 

the  makers,  on  account  of  the  failure  of  consideration,  could  not  be  re-isaued  \ff 

B.,  especially  to  one  who  had  a  knowledge  of  all  the  facts. 
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Certiorari,  from  Monroe  county.  Decision  by  Judge  Cabi- 
WBss,  at  August  Term,  1857. 

John  Shannon,  administrator  of  Robert  Mays,  deceased, 
^was  sued  in  a  Justice's  t)ourt,  by  Mickelberry  &  Mobley,  on 
five  several  promissory  notes,  four  for  iSSO  each,  and  one  for 
f5  00. 

It  was  agreed  by  the  parties,  that  the  trial  and  decision  io 
one  of  the  cases  should  control  and  determine  all. 

The  following  is  a  copy  of  the  notes : 

**  f  30.  By  the  25th  December  next,  we  or  either  of  us 
promise  to  pay  William  McCune,  guardian  of  NealyMcCune, 
or  bearer,  the  sum  of  thirty  dollars,  for  the  hire  of  a  negro 
man  Clem.    This  4th  of  January,  1853. 

[Signed]  ROBERT  BLAKELY. 

ROBERT  MAYS,  SecuHtyr 

Shannon  pleaded  in  the  Justice's  Court,  failure  of  consid* 
oration,  and  prored  by  William  McCune,  the  payee  of  the 
notes,  that  he  authorized  James  M.  Clower  to  hire  a  negro  boy, 
Clem,  to  Robert  Blakely,  for  10125,  and  required  him  to  take 
nnall  notes  and  good  security ;  he  never  saw  the  notes,  there, 
fore  don't  know  who  the  security  was;  knows  of  no  other 
notes  for  the  hire  of  a  negro  for  the  year  1853,  by  Mr.  Blake- 
ly to  him,  only  those  alluded  to ;  "Mr.  Blakely  did  not  get 
the  negro,  because,  before  Mr.  Clower  informed  me  he  had 
hired  the  negro  boy,  I  had  hired  him  to  another  man  in  this 
county.  He  did  inform  me  after  I  had  hired  him  out  in  this 
county,  (Butts)  that  he  had  hired  him  to  Mr.  Blakely." 

Plaintiffs  proved  by  Clower,  that  he  traded  the  notes  to  them 
afterthey  were  due;  that  he  held  the  notes  before  they  were 
due^  that  he  got  them  from  Robert  Mays,  the  last  of  Februa- 
ry, 1853,  and  paid  him  the  money  for  them. 

The  Justice,  before  whom  the  case  was  tried,  permitted  the 
jury  to  takeout  with  them,  Story  on  Promissory  Notes,  with 
their  attention  directed  to  those sectiot?s  relied  on  and  read  by 
plaintiffs.    The  jury  found  for  the  plaintiffii,   and  defendant 
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applied  for  a  certiorari  to  correct  the  errors  of  the  proceedings 
aDd  verdict 

Upon  the  trial  in  the  Superior  Court,  counsel  for  MickeU 
berry&  Mobley  moved  to  dismiss  the  certiorari^  on  the 
ground  that  twenty  days  notice  of  the  application  for  certio^ 
rari  had  not  been  given  ;  that  the  notice  was  served  only  on 
the  day  the  writ  was  issued.  The  Court  refused  the  motion 
and  counsel  excepted. 

After  argument  upon  the  merits,  the  Judge  sustained  the 
certiorari^  and  ordered  judgment  to  be  entered  of  record,  in 
favor  of  Shannon,  the  defendant,  in  the  Justice's  Court,  and 
that  plaintiffs  pay  the  cost;  holding,  that  no  question  of  fact 
was  involved  which  rendered  it  necessary  to  remand  the 
case  for  a  re-hearing  in  the  Justice's  Court. 

To  which  decision  counsel  for  Mickelberry  &  Mobley  ex- 
cepted 

J,  M.  Varner,  for  plain tif&  in  error. 

Peebles  &  Carimess,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Could  Mays,  under  the  facts  of  this  case,  re-issue  the  note 
sued  on  } 

Bedc  vs,  Robleyy  cited  in  1  Henry  Blackstone,  S^y  notCy 
(Chitty  Jr.  399,  450  note  J  was  a  case  of  this  sort :  Brown 
drew  a  bill  upon  Robley,  which  Robley  accepted,  payable  to 
Hodgson  or  order.  Robley  did  not  pay  it  when  it  was  present- 
ed, upon  which,  Brown  took  it  up  ;  Brown  afterwards  en- 
dorsed it  to  Beck,  and  Beck  brought  an  action  upon  it 
against  Robley.  But  the  jury  thought  that  when  Brown  took 
up  the  bill,  its  negotiability  ceased, and  found  forthe  defend- 
ant  And  on  a  rah  nisi  for  a  new  trial,  the  Court  thought 
the  jury  right.  And  Lord  Mansfield  said,  ^'when  a  draft  is 
given  payable  to  A.  or  order,  the  purpose  is,  that  it  shall  be 
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payable  to  A.  or  order :  and  when  it  comes  back  unpaid,  and 
is  taken  up  by  the  drawer,  it  ceases  to  be  a  bill.  If  it  were 
negotiable,  Hodgson  would  be  liable,  for  which  there  is  no 
color/' 

In  the  note  before  us,  the  consideration  is  expressed  to  be 
for  the  hire  of  a  negro,  which  was  never  delivered;  and  on 
that  account  the  note  was  returned  to  Mays.  And  Glower 
swears,  that  he  afterwards  paid  Mays  for  the  note.  This  is 
entirely  another  and  new  contract. 

Judgment  aflirmed. 


Daniel  S,  Phintup,  Trustee,  plaintiff  in  error,  vs.  William 

T.  Trammel,  defendant  in  error. 

[1.]  A  Trustee  is  not  liable  out  of  his  own  estate,  on  a  note  gi^en  by  him  '*•• 
trustee,"  and  so  expressed  when  the  consideration  of  the  note  enured  es- 
olusively  to  the  cestui  que  trust, 

[2,]  Before  the  Act  of  185C,  trust  property  could  be  subjected  to  the  paymaatof 
trust  debtSi  through  a  Court  of  Equity  only. 

Complaint,  from  Floyd  county.  Tried  before  Judge  Ham- 
mond, at  August  Term,  1857. 

This  was  an  action  by  William  T.  Trammel  against  Dan- 
iel S.  Printup,  as  trustee,  for  Mrs.  Abbey  Farrar,  on  two  pro- 
missory notes,  each  for  0150,  which  defendant,  as  trustee  for 
Mrs.  Abbey  Farrar,  promised  to  pay,  &c.  Signed  '*  Daniel  S. 
Printup,  trustee  for  Mrs.  Abbey  Farrar.'* 

It  was  proven  on  the  trial,  among  other  things,  that  the 
consideration  of  the  notes  sued  on,  was  a  town  lot  in  Rom^ 
which  plaintiff  sold  to  Samuel  Farrar  as  the  agent  of  Misl 
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Farrar,  that  the  trade  and  bargain  for  the  lot  was  made  with 
Mr.  and  M/s.  Farrar,  and  that  defendant  had  nothing  to  do 
with  the  terms  or  consideration  of  the  contract. 

Upon  the  trial  on  appeal^  defendant  moved  to  dismiss  the, 
action: 

1st.  Becanse  the  notes  sued  on  showed  that  defendant 
undertook  and  promised  as  the  trustee  of  Mrs.  Farrar,  and 
not  otherwise,  and  that  an  action  at  law,  could  not  be  broughl 
on  them  against  him  as  trustee. 

2d.  Because  in  Equity  only  could  the  rights  of  the  parties 
be  properly  adjudicated. 

The  Court  refused  the  motion  to  dismiss^  and  defendant 
excepted. 

After  the  testimony  on  both  sides  had  closed,  the  Conrt 
charged  the  jury,  that  although  the  defendant  gave  the  notes 
as  trustee,  yet  he  was  liable  personally, and  the  plaintiff  had 
the  right  to  recover  at  law :  that  defendant  was  not  bound 
to  give  notes  as  trustee,  but  if  he  did  so,  the  presumption  of 
law  was,  that  he  had  the  means  in  his  hands  to  protect  him* 

self. 

That  as  trustee,  defendant  had  the  right  to  appeal,  but  if 
the  jury  believed  from  the  evidence  that  the  appeal  was  for 
delay  only,  it  was  their  duty  to  award  damages  not  exceeding 
Its  per  cent,  as  in  their  judgment  they  should  think  just 

To  which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  three  hundred  dollars  with 
interest  and  cost,  and  twenty  dollars  damages. 

Whereupon  defei;idant  tendered  \l\s  bill  of  exceptions^  and 
alleged  as  error : 

1st.  The  refusal  of  the  Court  to  dismiss  the  action. 

2d.  The  charge  of  the  Court. 

Sd.  The  verdict,  as  contrary  to  law  and  evidence. 

YQU  XXV. — 16 
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D.  S.  PRiNTUPy  for  plaiotiff  in  error. 

Harvet,  and  Underwood,  contra. 

By  the  Court. — McDonald,  J.  delivering  ihe  opinion. 

The  plaintiff  in  error  promised  to  pay,  "  as  ti^stee^*  ex- 
pressed in  the  body  of  the  promissory  notes  ;  to  his  name^ 
subscribed  to  each  note,  he  added,  "  trustee  for  Mrs.  Abbey 
Farrar." 

[l.]  The  consideration  of  the  notes  was  property  pnrchas- 
ed  for  the  cestui  que  trust.  A  note  given  by  A.  and  B.  *'as 
executors,^'  is  recoverable  from  A.  and  B.  individually.  2d» 
BrocL  4*  Bing.  460.  We  think  the  case  of  a  trustee  different 
from  that  of  an  executor,  who  has  no  right  to  deal  with  the 
property  of  his  testator.  His  duty  begins  and  ends  wiih  the 
collection  of  the  assets  of  the  t:state,  and  paying  the  debts 
and  legacies.  It  is  true,  that  the  will  may  make  him  a  tuis* 
tee  as  well  as  executor.  If  it  does,  his  character  of  executor 
is  changed  into  that  of  trustee.  But  as  executor,  he  has  xu> 
authority  to  purchase  properly  for  the  estate,  or  to  deal  ia 
a  manner,  making  it  necessary  to  give  his  note.  If  he 
give  his  note  as  executor  to  a  creditor,  he  is  liable  out  of  his 
own  estate,  for  a  very  palpable  reason.  It  is  an  admission  of 
assets  to  pay.  If  he  give  his  note  payable  at  a  future  day, 
he  makes  the  debt  his  own,  for  the  same,  with  an  additional 
reason,  that  it  may  be  a  personal  benefit  to  him  to  postpone 
the  day  of  payment,  when  it  is  generally  to  the  interest  of 
legatees  and  creditors  to  have  prompt  payment  when  the  as- 
sets are  in  hand.  It  is  not  the  same  with  trustees,  who  are, 
often,  under  the  necessity  of  dealing  in  a  manner,  for  the 
benefit  of  his  cestui  que  trusty  to  create  a  debt  payable  in 
future*  In  such  cases  there  are  many  reasons  founded  in 
good  policy,  justice  and  sound  sense,  why  a  trustee  should 
not  be  held  personally  liable.  Trustees  ^le  but  poorly  paid; 
when  they  make  purchases,  the  persons  who  sell,  know  that 
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they  are  dealing  on  the  credit  of  the  trust  estate,  and  ought 
to  have  just  the  security  they  rely  on  and  no  more.  In  this 
case,  the  plaintiff  in  the  Court  below  sold  property  to  the 
cestui  que  trust ;  the  notes  were  given  for  the  property,  the 
trastee  specifies  in  the  face  of  each  note  that  he  proaiises  as 
trustee^  and  the  plaintiff  received  them  ivith  such  under- 
standing, and  he  ought  not  to  be  allowed  to  recover  of  the 
trustee  individually.  In  the  case  oi  JJshley  vs.  Jishleyyl. 
Bamweltfy  Creswelly  446,  some  of  the  Court  but  for  the  pow- 
er of  precedents,  would  have  recognized  a  rule  more  com- 
patible with  reason  and  justice,  in  the  case  of  executors,  and 
I  know  of  no  authorities  which  bind  us  down  in  a  case  like 
the  present,  to  say  thai  the  trustee  shall  be  liable  from  bis 
private  funds. 

[8.]  At  the  time  this  suit  was  commenced,  a  trust  fund 
could  be  subjected  to  the  payment  of  debts  through  a  Court 
of  Equity  only.  That  Court  has  always  claimed  and  held 
an  exclusive  jurisdiction  in  such  cases.  It  can  enquire  in- 
to the  whole  matter,  and  determine  whether  the  debt  was 
necessary  and  just,  and  properly  chargeable  upon  the  trust 
land ;  whether  the  trustee  had  acted  in  any  manner  faithless- 
ly, so  as  to  subject  him  to  a  liability  for  the  whole,  or  a  part 
of  the  debt;  whether  there  had  been  fraud  or  imposition  on 
the  part  of  the  creditor,  so  as  to  affect  his  right  of  recovery, 
in  whole  or  in  part 

Since  the  institution  of  this  suit,  the  Legislature  has  pass- 
ed an  Act  to  authorize  claims  against  trust  estates  to  be  re- 
covered in  a  Court  of  law. 

It  is  an  Act  respecting  the  remedy,  and  claims  arising  be- 
fore its  passage,  may  be  collected  under  it 

The  Court  below  erred  in  refusing  the  motion  to  dismiss 
she  case,  and  also  in  charging  the  jury  that  the  defendant  was 
personally  liable,  and  that  a  Court  of  law  had  jurisdiction  of 
the  case. 

Judgment  reversed. 


S44  SUPEME  COURT  OF  GEORGIA. 

*      Bigbj  TB.  PoweU,  adm'r. 

John  Biobt,  plaintiff  in  error,  vs.  George  Powell^  adminiB* 

trator^  defendant  in  error. 


[1.]  To  entitle  a  complaiaant  in  equity  to  relief  on  the  gronnd  of  frauds i 
mast  be  damage  ti$  well  ^as  fraud. 

[2.]  It  is  ao  ground  of  equity  that  counsel  misrepresented  the  coolents  of 
bill  of  exceptions  to  the  Judge  for  hia  certificate  or  signature,  or  to  the 
sel  of  I  be  opposite  party  for  his  acknovvieUgmenl  of  service.    In  such^ 
it  is  always  at  hand  and  ought  to  be  read. 

[3.]Ifdeftindjint  in  error  relies,  as  a  defence,  upon  a  release  ofthb  errors  asai^i 
in  the  record,  he  must  plead  it. 

[4.]  A  complainant  seeking  relief,  cannot  rely  on  a  mere  o^teroi  the  Coort  dn- 
ring  the  progress  of  an  argument  before  it,  as  settling  the  law,  nor  of  «<!«»- 
laraiion  by  a  member  of  the  Court  of  what  would  have  been  the  decisioo  €€ 
the  Court  under  a  diflerent  state  o{  facts,  which  would  have  been  preseafe4 
had  he  not  been  entrapped  by  representations  of  opposite  counsel,  as  ea/&^ 
tling  him  to  an  equity,  when  there  is  none  without  it,  and  the  deeUratioa  to 
not  sustained  by  the  law. 

[5.]  If  a  party  be  entrapped,  by  misrepresentations,  to  join  issue  en  assignxneHI 
of  error,  he  ought,  as  soon  as  he  discovers  it,  show  it  to  the  Court  and  mow 
to  withdraw  his  joinder. 

[6.]  The  omission  of  a  palpable  duty  ought  never  lobe  allowed  as  ngronad  if 

equity. 

In  Equity.     From   Coweta  county.    Decision  by  Judg« 


Bull  at  September  Term,  1857 


This  was  a  bill  filed  by  John  Bigby  against  George  Pow- 
ell, administrator  of  John  B.  Russell^  deceased. 

The  billy  in  substance,  states,  that  in  the  year  1847,  plain- 
tiflf  brought  his  action  of  trover  against  said  Russell,  them 
in  life,  for  three  negroes.  That  at  September  term,  1850,  ft 
verdict  on  the  appeal  was  rendered  in  favor  of  defendant; 
whereupon  plaintiff  moved  for  a  new  trial,  and  at  March 
Term,  1853,  the  verdict  was  set  aside  and  a  new  trial  grant- 
ed. In  the  meantime  Russell  departed  this  life,  and  defen- 
dant, George  Powell,  his  administrator,  was  made  a  party. 
At  the  same  Term,  March,  1853,  a  trial  was  had  and  a  ver- 
dict for  plaintiff  for  two  of  the  negroes  (one  having  died)  and 
0799  87  for  hire,  and  cost  of  suit :  upon  which  judgment 
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was  signed  and  entered;  and  the  same  was  discharged  bj 
the  delivery  of  the  negroes  and  the  payment  of  the  money, 
without  any  execution  being  sued  out;  and  the  suit  was  re- 
garded as  terminated. 

The  bill  further  states,  that  the  counsel  of  Powell,  and 
wirbout  his  orders  or  instructions,  within  thirty  days  from  the 
adjourn mentof  the  Court  at  which  said  verdict  was  render- 
«d,and  after  the  negroes  were  delivered  up  and  most  of  the 
bire  paid,  made  out  a  bill  of  exceptions  in  said  case,  and  ten- 
dered the  same  to  the  presiding  Judge, assuring  him  that  the 
same  contained  *'alt  the  facts  and  carried  up  the  whole  rec- 
orJ,''  and  that  plaintifTs  counsel  had  examined  it  and  was 
satisfied.  That  the  Judge,  relying  upon  this  statement,  cer- 
tified to  the  correctness  of  the  bill  of  exceptions,  when  in  fact, 
plaintiff^s  attorneys  had  never  examined  said  bill  or  agreed  to 
the  same. 

The  bill  further  statps,  that  counsel  for  defendnnt  present- 
ed said  bill  of  exrceptions  to^plaintifTs  attorney  to  acknowl- 
edge service,  assuring  him,  upon  his  professional  honor,  that 
ihe  record  was  full  and  complete,  and  alt  the  facts  stated, and 
pretending  to  be  in  a  great  hurry ;  relying  upon  this  assur- 
aDce«  complainant's  attorney  acknowledged  service  without 
examining  the  papers;  that  said  bill  of  exceptions  did  not 
contain  all  the  facts,  and  was  partial  and  incomplete,  and  on- 
ly setout  (he  proceedings  in  the  case  up  to  the  granting  of 
the  new  trial,  and  was  wholly  silent  as  to  the  last  trial  and  all 
the  subsequent  proceedings.  That  at  the  Supreme  Court,de- 
fetidant's  counsel  again  applied  to  complainant's  counsel  to 
join  issue,  stating  that  all  was  riglit,  and  that  his  associate 
counsel  had  joined  issue,  but  that  it  was  lost,  and  he  only 
wanted  it  replaced;  and  also  further  stated  that  complain- 
ant's associate  had  admitted  that  the  record  was  full  and 
right.  Misled  and  deceived  by  this  statement  and  device 
eomplainant's  counsel  joined  issue  without  examining  the 
papers,  and  without  suspecting  any  uafairness  or  improper 
advantagey  until,  in  bis  argument  before  the  Supreme  Court, 
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he  was  stopped  upon  the  ground  that  the  bill  of  exceptions 
and  record  showed  no  proceeding  or  action  in  the  Court  be* 
low  subsequent  to  the  order  granting  the  new  trial,  and  bf 
this  means  a  judgment  was  obtained  in  the  Supreme  Conrtp 
reversing  the  judgment  and  order  of  the  Court  below,  grant- 
ing the  new  trial. 

The  bill  further  alleges,  that  defendant,  Powell,  availing 
himself  of  the  advantage  thus  fraudulently  obtained,  isseeky 
ing  to  recover  of  plaintiff  the  said  two  negroes  and  their  hiiep 
and  has  instituted,  for  that  purpose,  his  actions^-one  of  trOi- 
ver,  and  the  other  of  assumpsit.  That  complainant  caunol 
successfully  defend  said  actions  at  law  by  reason  of  the  facts 
aforesaid,  and  prays  that  said  actions  be  enjoined,  &c» 

To  this  bill  defendant  demurred.  First,  for  want  of  equi- 
ty. Second,  that  the  remedy  at  law  was  ample  and  suffi- 
cient 

The  Court  sustained  the  demurrer  and  dismissed  the  bilL 
Whereupon  counsel  for  complainant  excepted  and  assigns  ai 
error  said  judgment. 

Robert  W.  Simms,  for  plaintiff  in  error. 

Warner  ;  and  McKinley,  contra. 

By  the  Court — McDonald  J.  delivering  the  opinion. 

This  case  was  before  this  Court  at  February  Term,  1854t 
It  icame  up  then  on  an  exception  to  the  decision  of  the 
Court  below,  allowing  the  defendant  in  that  Court  to  enlir 
up  a  judgment,  nunc  pro  iuncy  on  the  verdict  which  had  been 
rendered  in  his  favor,  this  Court  having  reversed  thejudg^ 
ment  of  the  Court  below,  which  had  granted  a  new  trial  in 
said  cause. 

This  Court  affirmed  this  last  judgment,  the  effect  of  which 
was  to  annul  the  proceedings  in  the  Circuit  Court  subas^ 
quent,  to  and  consequent  on  the  judgment  of  that  CoaK 
granting  a  new  trial  The  defendant  in  the  action  having 
surrendered  the   negroes  sued  for,  and  having  also  paid  the 
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hire  recovered  on  the  trial  of  the  cause,  before  the  reversal 
of  the  judgment  ordering  a  new  trial,  now  brings  his  actions 
to  recover  back  the  negroes  and  the  money  delivered  and 
paid  over  on  the  annulled  judgment.  This  bill  is  filed  on 
the  ground  presented  in  the  statenient  prefixed  to  this  opin* 
ion,  and  prays  a  perpetual  injunction  of  these  actions.  The 
bill  was  demurred  to,  the  demurrer  was  sustained  and  the 
j  udgment  of  the  Court  below  on  the  demurrer  is  excepted  te 
and  assigned  as  error. 

The  ground  upon  which  the  complainant  presents  his  title 
to  relief  is,  that  he  was  misled  and  deceived  by  the  8tale-> 
ments  and  denials  of  the  counsel  of  the  opposite  party,  as 
set  forth  in  the  bill,  and  was  thereby  entrapped  into  a  join- 
der of  issue  on  the  assignment  of  error  in  the  cause  whea 
first  brought  to  this  Court,  which,  by  the  rules  of  practice  of 
this  Court  at  that  time,  amounted  to  a  waiver  of  objections 
to  a  sufficiency  of  the  record  as  sent  up. 

[I.]  When  a  suitor  presents  himself  to  a  Court  of  Chan* 
eery  for  relief  from  a  contract  on  the  ground  of  fraud  or  im- 
position, he  must  show  a  case  in  which  he  not  only  relied  oa 
the  statements  of  the  opposite  party,  but  he  must  show  that 
there  was  a  necessity  for  it  from  causes  deemed  adequate  by 
the  Court  In  a  case  like  this,  the  same  rule  applies.  Again, 
to  be  entitled  to  the  relief  sought,  the  party  must  show,  not 
only  that  he  was  misled  and  deceived,  but  that  he  was  en- 
damaged thereby.  If  no  damage  resulted  from  the  fraud 
he  is  entitled  to  no  relief  In  other  words,  to  apply  the  prin- 
ciple to  this  case ;  if  in  the  case  in  which  a  reversal  of  the 
judgment  of  the  Circuit  Court  on  the  motion  for  a  new  trial 
was  sought,  the  entire  record  of  the  cause,  including  the 
last  trial  in  which  the  verdict  was  for  the  plaintiff,  had  been 
sent  up  by  the  Clerk,  and  the  judgment  of  reversal  must, 
nevertheless,  have  been  rendered,  there  could  have  been  na 
damage  resulting  to  the  complainant  from  the  alleged  frand 
of  the  counsel  '^f  plaintiff  in  error,  there  can  be  no  ground 
for  the  interpc:  fton  of  p*T!ourt  of  Equity. 
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Testing  the  complainant's  title  to  relief  by  these  rules,  U 
cannot  be  sustained.    When  the  bill  of  exceptions  was  of* 
fered  to  the  plaintilSfs  counsel  for  his  acknowledgment  of 
service,  there  was  no  necessity  for  his  relying  on  the  state- 
ments of  the  opposite  counsel  as  to  its  contents.     He  ought 
to  have  examined  it.      The  enquiry  must  have  been  made 
of  counsel  for  plaintifl  in  error  in  relation  to  the  bill  of  ex- 
ceptions on  which  an  acknowledgment  of  service   was  re» 
quested,  and  not  to  the  transcript  of  the  record.     The  trans- 
cript of  the  record  is  never  made  out  until  the  bill  of  excep- 
tions IS  filed,  and  that  is  never  filed  until  notice  or  service  of 
a  copy  on  the  opposite  party  or  his  counsel.     The  bill  of  ex- 
ceptions does  not  contain  the  record,  nor  docs  it  carry  it  up  ; 
it  only  contains,  or  rather  specifies,  the  errors  complained  of 
in  the  decision  or  judgment  of  the  Court;  and  it  ought  to 
contain,  further,  a  brief  of  the  oral  and  a  copy  of  the  writ- 
ten evidence  adduced  on  the  trial  in  the  Court  below.     It  is 
the  duty  of  the  party  or  his  attorney  complaining  of  the  de- 
cision or  judgment  of  the  Court,  to  make  out  the  bill  of  ex- 
ceptions ;  and  it  is  the  duty  of  the  Clerk  to  make  out,  certif/ 
and  send  up  a  complete  transcript  of  the  entire  rc^cord  of  the 
cause  below.    When  the  counsel  spoke  of  the  record,  there- 
fore, on  presentation  of  the  bill  of  exceptions  for  the  signa- 
ture and  certificate  of  the  presiding  Judge,  or  for  the  acknowl- 
edgment of  service  by  the  opposite  party  or  his  counsel,  he 
must  have  spoken  in  reference  to  the  bill  of  exceptions,  and 
"  spoken  of  it,  as  it  was  his  duty  to  make  it  out.     If  it  speci- 
fied with  clearness  the  errors  complained  of  in  thejudgment, 
aud  contained  a  brief  of  the  oral  and  a  copy  of  the  written 
evidence  adduced  in  the  Court  below,  it  was  complete;  and 
the  bill. in  this  case  does  not  complain  that  it  does  not.    The 
allegation  of  the  bill  is,  that  the  bill  of  exceptions  did  not 
,  contain  all  the  facts,  and  was  partial  and  incomplete,  and  on* 
ly  set  out  the  proceedings  in  tho  case  up  to  the  new  trial; 
and  was  wholly  silent  as  to  the  last  trial  and  all  the  subs^ 
qaent  proceedings.    The  object  oi^e  bill  $i^  exceptions 
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to  have  the  judgment  of  the  Court  below  graDting  a  new  tri- 
al,  reviewed,  and  corrected  if  erroneous.  There  was  no  com* 
plaint  of  error  iu  the  subsequent  trial,  and  so  far  as  the  bill 
of  exceptions  was  concerned^  which  it  was  the  duty  of  the 
cooDsei  to  prepare,  it  was  sufficient  and  full  as  to  its  purpo* 
068  and  objects,  and  it  ought  to  have  been  silent  as  to  the  last 
trial  and  all  the  subsequent  proceedings. 

[2.3  But  it  is  said  that  the  statement  of  the  counsel  pre- 
Tented  the  party  from  looking  into  the  transcript  of  the  lec- 
ord,  and  suggesting  a  diminution  thereof,  which  he  would 
have  done,  on  the  groutid  that  the  record  of  the  proceed* 
ings  and  trial,  suhseqiii'ut  to  the  judgment  of  the  Court  or- 
dering a  new  trial,  was  not  sent  up.  It  is  not  cniirely  cer- 
tain, although  there  was  an  intimation  from  some  of  th& 
members  of  the  Court,  on  the  first  impression,  to  the  contra- 
ry,  that  it  would  not  have  been  held,  upon  solemn  iuvestiga- 
Ucn  of  the  question,  that  the  record,  as  sent  up,  was  not  all 
that  was  demanded  by  the  law,  being  a  complete  transcript 
of  the  entire  record  of  the  cause  below.  It  will  be  remem- 
bered that  the  entire  record  of  the  cause  up  to  and  including 
Che  final  judgment  of  the  Court  granting  the  new  trial,  was 
•ent  up,  and  that  it  was  that  judgment  on  which  the  error 
vas  assigned.  This  seems  to  mo  to  have  been  sufficient  as 
a  complete  transcript  of  the  entire  record  of  the  cause  below, 
which  Wc*s  brought  up  by  the  plaintiff  in  error. 

[3.]  But  if  it  was  not,  could  the  defendant  in  error  have 
availed Jiimself  of  a  waiver  or  release  of  errors,  otherwise 
than  by  plea?  I  apprehend  nor.  The  bill  does  not  show 
tbat  there  was  a  plea,  but  on  ihe  contrary,  that  the  counsel 
vas  insisting  on  the  defence  in  this  Court  without  a  plea, 
by  way  of  demurrer  or  argument.  He  could  not  demur,  for 
it  was  the  bill  of  exceptions  which  alleged  and  specified  the 
orrors,  and  it  was  neither  necessary  nor  proper  that  it  should 
kaveset  forth  the  proceedings  subsequent  to  the  final  judgment 
on  which  the  error  was  assigned.  The  counsel  could  not 
baTe  demurred  to  the  transcript  of  the  record ;  nor  could 
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he  have  relied  on  matter  therein  contained  as  a  waiver  or 
lease  of  errors  without  a  plea.  A  release  of  errors  necessa- 
rily admits  the  errors  complained  of,  but  sets  up  matter  in 
avoidance.  Such  plea  may,  in  its  turn,  be  the  subject  of  re- 
ply or  demurrer. 

[4]  The  bill  before  us  does  not  allege  that  there  wasa  wai- 
ver or  release  of  errors  by  the  plaintiff  in  error,  in  the  judgment 
of  the  Court  awarding  a  new  trial.  It  gives  a  history  of  the 
proceedings  in  the  Circuit  Court  and  in  the  Supreme  Court, 
and  merely  alleges,  on  that  brancKof  the  case,  that  the  counsel 
for  complainant  was  proceeding,  in  the  Supreme  Court,  to 
rely  on  the  progress  of  the  case  in  the  Court  below,  after  the 
granting  of  the  new  trial,  and  the  subsequent  trial,  as  a  wai- 
ver and  release  of  errors  in  that  judgment,  when  he  was 
stopped  on  the  ground  that  the  bill  of  exceptions  and  record 
showed  no  such  proceedings;  and  that  this  Court  declared 
that  if  these  proceedings  had  been  sent  up,  it  would  have 
held  that  all  errors  in  the  judgment  complained  of  were  re- 
leased thereby,  and  would  have  pronounced  a  judgment  of 
affirmance.  A  declaration  of  this  Court  under  such  circum- 
stances cannot  settle  the  law,  nor  can  it  entitle  a  party  to  an 
equity  when  there  is  none  without  it — the  declaration  can- 
not be  sustained  by  the  law.  We  think,  however,  upon  a 
deliberate  consideration  of  this  case,  that  there  was  no  re- 
lease of  eirors  in  that  case  by  the  defendant  to  this  bill.  The 
cause  was  not  called  up  for  trial  at  his  instance,  but  in  its  or- 
der. He  may  not  have  had  a  good  cause  for  continuance . 
and  perhaps  was  not  present^  according  to  the  bill,  to  make  a 
showing.  After  the  judgment  was  rendered  in  the  cause,  to 
pay  it  off,  presented  no  impediment  to  his  right  to  have  the 
error  in  the  judgment  of  the  Court  granting  a  new  trial  re- 
viewed and  reversed. 

[5.]  If  the  party  was  entrapped  into  a  joinder  of  issue  on 
the  assignment  of  error  by  the  misrepresentations  of  his  ad- 
versary, he  ought  to  have  shown  it  to  the  Court  and  moved 
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to  be  allowed  to  withdraw  it  and  suggest  a  diminntion  of  the 
record. 

[6.]  It  would  be  extremely  dangerous  to  make  it  the  fouiK 
datioD  of  a  proceeding  in  Chancery,  to  upset  the  judgments 
of  this  Court,  or  to  delay  their  execution,  that  counsel  hava 
misrepresented  to  the  Court  or  the  opposite  counsel  the  con- 
tents of  a  bill  of  exceptions.  It  is  the  duty  of  both  to  exaoi* 
ine  them.  The  omission  of  a  palpable  duty  ought  never  to 
be  allowed  as  a  ground  of  equity. 

Judgment  affirmed. 


John  Bird,  plaintiff  in  error,  vs.  John  T.  Mbadows,  defend* 

ant  in  error. 

Asftnmpsit.from  DeKalb  county.  Decided  by  Judge  Buxi^ 
October  Term,  1857. 

This  was  an  action  of  assumpsit  upon  a  promissory  note 
for  i500f  given  in  1853  by  the  plaintiff  in  error,  who  was  th« 
defendant  in  the  Court  below,  to  6.  J.  Wright,  and  by  the  said 
Wright  transferred  to  the  defendant  in  error. 

Defendant  pleaded  that  the  payee  of  the  note  was  by  its 
terms,  to  present  the  claims  of  Elijah  Bird,  then  under  sen- 
tence of  death  for  murder,  and  to  use  his  influence  with  the 
Legislature  and  the  members  thereof  in  an  illegal  way,  to^wif: 
Said  payee  was  to  resort  to  no  other  means  to  obtain  the  par* 
don  of  said  Bird  than  by  using  the  authenticated  copy 
of  the  testimony  given  by  the  witnesses  for  and  against  said 
Elijah;  thereby  making  the  Legislature  of  the  State  act  as  an 
appellate  tribunal. 

Plaintiff's  counsel  demurrred  to  the  plea. 
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The  Court  sustained  the  demurrer,  and  counsel  for  the  de- 
fendant excepted. 

The  jury  found  a  verdict  for^the  plaintiff,  and  the  defend- 
ant excepted. 

Hi^HMOND  and  Son  appeared  for  the  plaintiff  in  error. 

Hill,  contra. 

By  the  Court. — Benninq  J.  delivering  the  opinion* 

This  case  is  like  the  preceding  one,*  except  that  there  does 
notarise  in  it, the  second  question,  which  arose  in  that  case. 
Consequently,  there  will  be  the  same  judgment  in  it — an  af- 
firmance. 

Judgment  affirmed. 

*Bird  TB.  BreedloTe,  24  Qa.  Rep.  623. 


Thokas  McLendon  and  wife  and  others,  plaintiffs  in  error 
vs.  N.  H.  WooDWAHD  and  others,  defendants  in  error. 

SMn  at  law  may,  upon  a  ppecial  caso  made,  ea  for  insfanco  upon  a  charge  of  coDo- 

fllon  between  the  partiee,  ioBtitate  suit  over  the  head  of  the  administrater,  makiiig 

him  a  party  defendant  in  the  caae.    It  requires,  howcTcr,  a  clear  date,  to  justliQf 

this  interference  with  the  due  course  of  administration,  by  the  trustee  appointed  hf 

Iba  tCBtator,  or  by  the  Ordinary. 

In  Equity,  from  Butts  county.    Decision  on  demarrer 
^  Judge  Cabine'ss,  at  July  Adjourned  Term,  1857. 

This  bill  was  filed  by  Thomas  McLendon  and  wife,  and 
•thers,  heirs  and  distributees  of  Aaron  Woodward,  deceasedl^ 
late  of  the  county  of  Butts,  against  William  J.  WoodwaFd, 
administrator  of  aaid  deceased,  and  Newdigate  H.  Woodward^ 
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Robert  Woodward  and  Aaron  Woodward,  sons  and  heirs  at 
law  of  intestate. 

The  bill  states  that  the  intestate  departed  this  life  possessed 
of  a  large  estate  both  real  and  personal,  consisting  of  lands^ 
negroes,  stock,  corn,  provisions,  household  and  kitchen  fur- 
niture, cash,  bonds,  notes,  &c.,  amounting  to  about  forty 
thousand  dollars.  That  for  about  eight  years  prior  to  his 
death,  said  Aaron  became,  from  extreme  old  age,  weak  and 
imbecile  in  mind  and  body,  and  totally  unable  to  manage 
and  control  his  business  and  estate,  and  that  he  was  a  fit  siib<- 
ject  and  easy  victim  of  imposition  and  fraud,  and  liable  to 
be  overreached  and  swindled  by  his  children  or  others. 
That  Newdigate  H.  Woodward  influenced,  by  the  most  self^^ 
ish  and  fraudulent  motives,  for  many  years  before  intestate^a 
deatli,  took  possession  of  his  entire  estate,  sold  the  cropi^ 
hired  many  of  the  negroes,  and  used  and  applied  and  con- 
verted the  proceeds  to  his  own  use  and  benefit,  and  so  con- 
tinued to  exercise  said  control,  and  gathered  the  growing- 
crop,  after  intestate's  death,  and  converted  the  same  to  hia 
own  use. 

The  bill  charges  that  the  administrator  has  failed  to  insti- 
tute suit,  or  take  any  steps  to  recover  the  property  and  fanda 
thus  appropriated  by  Newdigate,  and  which  legally  belongs  to 
the  estate  of  his  intestate,  and  which  complainants  pray  be 
may  be  compelled  to  account  for. 

The  bill  further  charges  that  the  defendants,  well  knowing 
their  father's  weak  and  imbecile  state  of  mind  and  body,  and 
his  incapacity  to  deal  and  contract  in  reference  to  his  estate^ 
combined  and  confederated  together,  to  get  into  their  posses* 
eion,  before  his  death,  the  greater  and  most  valuable  part  of 
his  estate;  and  thus  deprive  complainants  of  their  equal  share 
thereof  upon  the  decease  of  their  father,  and  did  fraudulent- 
ly cause  and  induce  the  intestate,  a  short  time  previous  to  hia 
death,  (icth  January,  1851,)  without  consideration,  to  exo- 
ctiteto  them  respectively,  deeds  of  gift  of  a  large  portion  of 
his  negroes,  which  they  took  into  their  possession,  and  have 
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continued  iu  the  possession  of  the  same,  and  now  assert  and 
claim  an  absoluie  right  and  title  thereto  as  their  individual 
property.  The  deed  of  gift  to  William  J.  Woodward  is  da- 
ted  ,  1851,  and  he  received  and  look  possession 

of  only  two  of  the  negroes  mentioned  and  contained  in  his 

deed. 

The  bill  further  charges,  that  defendants  living  in  the  im- 
mediate vicinity  of  their  father,  stated  to  divers  persons,  in 
justification  and  explanation  of  their  control  and  manage 
ment  of  his  estate,  that  their  father  was  not  capable  of  tak- 
ing care  of  and  managing  the  same;  and  being  thus  in  pos- 
session of  his  estate,  defendants  took,  carried  olT  and  used 
mnd  appropriated  such  negroes  and  other  property  belonging 
to  him  as  they  desired,  and  took  and  appropriated  a  consider- 
able amount  thereof  to  their  own  uses  and  purposes,  and  are 
BOW  in  the  possession  and  enjoyment  of  the  same. 

The  bill  further  states,  that  William  J.  Woodward,  admin- 
iitrator  as  aforesaid,  has  instituted  actions  of  trover  against 
said  Newdigate,  Robert  and  Aaron  for  the  recovery  of  the 
negroes  mentioned  in  said  pretended  and  fraudulent  deeds 
of  gift,  but  said  actions  are  believed  to  be  pretensive,  and 
tine  administrator  holding  under  a  similar  deed,  is  not  a  fit 
and  proper  person  to  be  entrusted  with  the  prosecution  of 
Aese  suits ;  and  that  he  has  failed  and  refused  to  file  a  bill 
in  equity  to  set  aside  said  deeds,  and  to  bring  said  defend- 
ants to  an  account  for  other  large  and  valuable  portions  of 
die  property  and  estate  of  intestate  in  their  hands. 
.   The  bill  prays  that  said  deeds  of  gift  be  declared  void,  and 
cancelled,  and  that  the  negroes  therein  pretended  to  be  con- 
veyed, and  now  in  the  possession  of  defendants  be  decreed  to 
belong  to  the  estate  of  said  Aaron  Woodward,  deceased,  and 
subject   to  distribution  amongst  all  his  heirs  ;  that  said  de- 
iendants  account  for  all  the  money  and  property  which  they 
have  received  and  taken  from  the  intestate;  and  that  the  ac- 
tions of  trover  be  enjoined,  and  all  controveisies,  claims  and 
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matters  in  litigation,  relating  to  the  estate  of  intestate  be  adja- 
diicated  and  settled  in  this  Honorable  Court. 
■  To  this  bill  defendants,  Newdigale  H.,  Robeit  and   Aaron 
Woodward,  demurred, 

1st.  Because  no  such  definite  and. distinct  act  of  combina- 
tion and  collusion  between  the  administrator  and  these  de* 
fendants  is  charged  in  complainants'  bill,  as  entitles  tiiem  to 
maintain  it  upon  that  ground. 

2d.  Because  defendant,  Aaron  Woodward,  cannot  be  com- 
pelled to  answer  out  of  the  county  of  his  residence,  (Spald- 
ing-) 

3d.  Because  complainants  cannot  bring  defendants  into  a 

Court  of  Equity  to  contest  the  validity  of  the  deeds  of  gift 
while  suit  is  pending  at  law  by  the  administrator,  for  the 
«ame  thing. 

4th.  Because  the  administrator  has  full  and  complete  rem- 
^y  at  law  against  the  defendants. 

There  was  an  amendment  to  the  bill,  but  of  what  nature 
dices  not  appear  from  the  bill  of  exceptions. 

The  Court,  after  argument,  sustained  the  demurrer,  and 
dismissed  the  bill  as  to  the  defendants  demurring.  To 
wrhich  decision  counsel  for  complainants  excepted. 

David  J.  Bailey,  and  John  J.  FLoyD,forplaintife  in  error. 
Dotal  &  Nolan,  and  Gibson,  contra. 

Btfthe  Court. — Lumpkin,  J.  delivering  the  opinion. 

1  rather  regret  not  having  followed  the  inclination  of  my 
mind,  at  the  time,  and  dissented  from  the  judgment  of  afTirm- 
BLOce  in  this  case,  leaving  the  opinion  of  the  Court  to  be  writ- 
ten out  by  one  of  my  brethren.  But  as  the  bill  was  retained 
in  Court,  by  awarding  to  the  complainants  the  right  to  amend, 
I  acquiesced. 

As  a  whole^  it  occurred  to  me,  at  the  time,  and  does  still, 
that  there  is  equity  in  this  bill.     Whether  it  be  charged  with 
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sufficient  definiteness  and  fullness,  may  be  questioned. 
This  isy  in  point  of  fact,  a  bill  for  account  and  distrihution^ 
filed  by  a  portion  of  the  heirs,  against  the  rest,  including  the 
administrator,  who  is  a  sod  of  the  deceased,  with  the  defend- 
ants, on  account  of  his  alleged  complicity  with  them,  in  the 
couversiou  of  the  estate.  It  is  set  forth,  that  by  reason  of  the 
imbecility  of  their  common  father,  on  account  of  his  age,  for 
eome  years  before  his  death,  one  of  the  sons,  Newdigate  El^ 
managed  and  appropriated  his  entire  property  to  his  own  use — 
hiring  the  negroes,  selling  the  crops,  &c.,  &c  That  all  the 
eons,  confederating  together,  procured  deeds  of  gift  to  be  ex« 
ecuted  to  each,  for  certain  negroes,  which  they  took  into  their 
possession,  and  still  hold.  'I'hat  the  administrator,  it  is  true^ 
has  instituted  suits  at  law,  to  recover  these  slaves,  but  it  is 
insinuated,  rather  than  charged,  that  being  himself  in /Nifi 
delicto^  he  will  not  prosecute  these  actions,  vigorously  and  ui 
good  faith.  And  the  bill  states,  that  notwithstanding  appli- 
cation  has  been  made  to  him,*  to  file  a  bill,  for  the  purpose  of 
having  these  sham  and  fraudulent  titles  cancelled,  that  he  has 
failed  and  refused  to  do  so. 

Now  we  all  agree,  that  an  administration  in  the  due  coarse 
of  execution — and  especially  where  it  is  admitted,  as  in  thie 
case,  that  as  to  the  assets,  of  which  the  intestate  died  seized 
and  possessed,  they  have  been  faithfully  managed — ^I  say 
such  an  administration,  should  not  be  superseded  or  contrail 
ed  for  slight  causes.  Otherwise,  the  Courts  will  be  crowded 
with  applications  for  that  purpose,  upon  the  most  frivolous 
grounds.  Still,  if  a  special  case  be  made,  and  perhaps  the 
strongest  that  can  be  made,  is  collusion  between  the  admin- 
istrator and  the  parties  sought  to  be  made  chargeable,  a  Conif 
of  Equity  will  undoubtedly  interfere.  Does  this  bill  make 
such  a  case  ?  Under  the  judgment  of  the  Court,  the  combi- 
nation or  common  intent  between  the  sons  to  defraud  the 
other  children  and  grand-children  of  old  man  Woodward,  by 
fraudulently  confederating  to  procure  the  deeds  of  gifts,  te 
each,  respectively,  for  certain  of  his  slaves,  should  be  moie 
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distinctly  alleged  The  acts  or  contrivances  by  which  the 
donor  was  circumvented^  might  also  be  set  forth  with  more 
particularity.  The  value  of  the  slaves  at  the  time  they  were 
given;  for  perhaps  this  may  involve  the  question  of  advance- 
ments in  the  distribution  of  the  estate ;  and  perhaps  the  bill 
might  be  amended  with  that  alternative  aspect^  should  the 
gift  of  the  negroes  be  valid.  The  community  of  purpose  be* 
tween  the  administrator  and  the  defendants  in  trover  should 
be  directly  charged,  and  not  left  to  be  inferred  from  what  is 
stated  Is  there  any  other  fact,  except  his  bare  refusal  to  file  a 
billj  which  goes  to  convict  the  administrator  of  a  want  of  good 
faith  to  the  complainants  in  the  prosecution  of  these  actions? 
If  so,  let  it  be  stated.  It  does  not  appear  from  the  bill,  wheth* 
er  the  residue  of  the  estate  has  been  distributed,  and  the  de- 
fendants received  a  full  share,  irrespective  of  these  slaves. 
I£  it  has  not  been  divided,  why  may  not  the  bill  be  framed, 
with  a  double  aspect  ?  If  the  rest  of  the  estate  has  been  dis- 
tributed, and  the  defendants  have  received  a  full  share, with- 
out accounting  for  these  negroes  in  controversy,  are  the  com- 
plainants remediless,  unless  they  can  subject  these  slaves  to 
distribution  ?  The  case  is  suggestive  of  these  and  many 
other  views  which  might  be  taken  of  the  rights  and  remedies 
of  those  parties.    But  I  forbear. 

Judgment  aflirmed,  with  leave  to  amend* 


Jamxs  S.  Walkee,  et  al,  plaintiffs  in  error  vs.  ^athakibl 
F.  Walmh,  Ex^or  &|p.,  defendant  in  error. 

[1.]  The  minutes  of  arbitrators  ih  a  cause  referred  to  them,  eannot  be  made  » 
part  of  the  record  of  the  cause. 

[2,]  A  bill  of  exceptions  (and  bond  and  security  gfiven  and  costs  paid)  to  the 
VOL.  XXV. — 17 
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judgment  of  the  Court,  ordering  an  award  of  arbitrators  to  be  entered  on  the 
mnmes  of  the  Covrt,  does  not  suspend  proceedings  in  the  same,on  a  motion 
to  m^ke  the  award  the  judgment  of  the  Court,  the  motions  being  distinct  and 
independent  of  each  other. 

Award,  from  Upson  county.  Decided  by  Judge  Cabiness^ 
May  Term,  1857. 

A  suit  in  equity  was  commenced  in  the  Court  below,  and 
by  consent  of  the  parties,  the  matters  in  dispute  were  refer- 
red to  arbitration,  and  two  arbitrators,  Washington  Poe  and 
Thomas  V.  Stubbs,  appointed.  These  arbitrators  made  their 
award,  to  which  exceptions  were  filed  by  the  defendant  in 
the  suit. 

Upon  motion  on  behalf  of  the  plaintiff,  the  defendant  ob- 
jecting, the  award  was  entered  on  the  minutes  of  the  Court 
To  which  decision    defendant  excepted,  tendered  his  bill 
of  exceptions,  which  was  signed  and  certified,  and  cost  paid 
and  gave  bond  and  security  as  provided  by  law. 

Afterwards,  complainants  moved  to  make  the  award  the 
judgment  of  the  Court,  and  to  enter  the  minutes  of  the  arbi- 
trators upon  the  minutes  of  the  Court,  and  to  make  them  a 
part  of  the  record  of  the  case. 

The  Court  refused  this  motion  and  counsel  for  complain- 
ants excepted. 

Stubbs  &  Hill;  Goode,  Smith  and  Chaffell,  for  plaia- 
tifl&  in  error. 

Gibson,  Cobb,  Green  and  Pebples,  contra^ 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

This  cause  had  been  referred  to  arbitration  by  agreement 
of  the  parties,  in  writing.  When  the  award  was  returned 
into  Court,  it  was,  on  motion  of  complainant's  counsel,  en- 
tered on  the  minutes  of  the  Court,  the  defendant's  counsel 
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oppoaing  it.  Defendant's  counsel  excepted  to  the  decision 
of  the  Court.  They  made  out  and  tendered  a  bill  of  excep- 
tions, which  was  signed  and  certified  by  the  presiding  Judge. 
The  defendants  paid  the  cost  and  gave  bond  and  security. 
Afterwards,  complainant's  counsel  moved  the  Court  to  enter 
the  award  of  the  arbitrators  on  the  minutes,  and  to  make  it 
the  judgment  of  the  Court,  and  to  cause  the  minutes  of  the 
arbitrators  to  be  made  a  part  of  the  record  of  the  cause. 

£l.]  Two  distinct  motions  were  entered  on  the  motion 
docket;  one  to  make  the  minutes  of  the  arbitrators  a  part  of 
the  record  in  the  cause ;  and  the  other  to  make  the  award 
of  the  arbitrators  the  judgment  of  the  Court.  The  Court 
refused  the  motion  to  make  the  minutes  of  the  arbitrators  a 
part  of  the  record  of  said  cause.  It  was  debated  before  us 
whether  this  proceeding  was  had  under  the  Act  of  1856,  or 
that  of  1799. 

We  affirm  that  part  of  the  judgment  of  the  Court,  under 
whatever  Act  it  may  have  been  had.  If  under  the  Act  of 
1799,  the  Court  had  no  authority  except  to  make  the  award 
the  judgment  of  the  Court,  if  not  subject  to  legal  objection. 
Under  the  Act  of  1856,  it  had  no  authority  beyond  allowing 
it  to  be  entered  on  the  minutes  of  the  Court.  If  it  was  sub- 
ject to  either  of  the  objections  allowable  against  it  by  that 
Act,  it  was  a  matter  to  be  heard  afterwards. 

When  the  other  motion  was  called  for  a  hearing,  viz :  to 
make  the  award  the  judgment  of  the  Court,  the  defendant's 
counsel  tendered  written  exceptions  to  the  award,  supported 
by  affidavit  The  complainants  traversed  the  said  excep- 
tions and  made  up  an  issue  of  fact  thereon.  The  defendant's 
counsel  protested  against  further  proceeding  with  the  said 
motion  on  the  ground  that  a  bill  of  exceptions  had  been 
made  out,  tendered  to  the  presiding  Judge,  signed  and  cer- 
tified by  him  on  the  judgment  of  the  Court,  ordering  the 
award  to  be  entered  on  the  minutes  of  the  Court,  and  that 
bond  and  security  had  been  given,  and  the  costs  paid.  The 
Court  below  held  that  this  proceeding  suspended  the  cause. 


260  SUPREME  COURT  OF  GEORGIA. 

Carroll,  vs.  Carroll. 

auid  refused  to  proceed  with  said  motion  or  the  exceptions 
and  issue  made  thereon. 

We  think  that  the  presiding  Judge  m  the  Court  below  erred 
ia  this  decision.  The  award  had,  by  the  previous  order, 
been  entered  on  the  minutes  of  the  Court,  but  it  had  not 
been  made  the  judgment  of  the  Court  The  reference  was 
certainly  under  the  Act  of  1799.  It  was  made  by  agreement 
of  parties  in  writing,  and  it  was  an  agreement  to  refer  a 
cause  pending  in  Court. 

The  only  proper  motion  was  to  make  the  award  the  judg- 
ment of  the  Court.  The  order  of  the  Court  to  which  the 
bill  of  exceptions  applied  was  simply  to  put  the  award  on 
the  minutes.  That  order  did  not  stand  in  the  way  of  the 
application  to  make  it  the  judgment  of  the  Court,  for  it  was 
act  a  preliminary  step  to  it  in  any  way,  and  was  entirely  in- 
dependent of  it. 

The  judgment  of  the  Court  below  must  be  reversed  on 
this  last  ground,  which  leaves  the  cause  to  be  heard  on  the 
motion  to  make  the  award  the  judgment  of  the  Court,  the 
exceptions  thereto,  and  the  traverse  or  issue  of  facts  made  up 
«n  the  exceptions. 

Judgment  reversed. 


VsANCEs  P.  Carroll,  by  her  trustee,  plaintiff  in  error,  vsl 
Douglass  Carroll,  defendant  in  error. 

enough  a  Uminatioii  over  in  a  will  is  roid  as  against  the  statute  prohibitins  entrili^ 
jttt  a  prorision  that  the  property  shall  be  in  a  trustee  for  the  sole  use  and  beaaifc 
«r  the  daughter  and  her  bodily  heirs,  and  prohibiting  its  sale  for  any  other  caase 
mA  purposes,  is  good  and  effeetnal  as  to  the  separate  estate  created  thereby  for  th« 
4taMighter  and  the  husband  cannot  dispose  of  it 
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In  Equity,  from  Henry  county.  Decision  on  demurrer  by 
Judge  Cabiness^  at  October  Term,  1857. 

This  was  a  bill  filed  by  Francis  P.  Carroll,  (by  her  trustee 
Isaac  J.  Hartsfield)  against  Douglass  Carroll,  her  husband,  tc» 
restrain  him  from  selling  and  disposing  of  certain  slaves,  or 
removing  them  from  the  State,  and  to  compel  him  to  acconnt 
for  one  which  he  had  sold,  &c. 

The  bill  states  that  said  slaves  were  bequeathed  to  said 
Frances  P.  by  the  willof  her  father,  for  her  sole  and  separate 
use,  and  that  defendant  since  his  marriage  with  complainant 
has  had  possesssion  of  said  slaves  and  asserts  an  absolute  and 
unconditional  title  in  and  to  the  same. 

The  following  is  the  clause  of  the  will  of  Godfrey  Harts- 
field,  deceased,  the  father  of  complainant,  and  under  which 
she  sets  up  an  interest  in  and  to  said  slaves,  notwithstanding 
her  coverture. 

^  Item  5.  I  will  to  my  son  Isaac,  J,  as  trustee  for  each  of 
my  daughters,  to-wit :  Caroline  E.  Everett,  Sarah  E.  Mad- 
doz,  and  Frances  Phelina^  and  her  bodily  heirs,  each  one^ 
tenth  share  of  my  negroes  and  proceeds  of  sale  of  my  real 
and  personal  property  as  mentioned  in  item  the  third,  which 
several  shares  as  willed  to  said  Isaac  as  trustee  aforesaid,  I 
bequeath  for  the  sole  benefit  and  use  of  my  said  daughters 
and  their  bodily  heirs  as  before  specified,  disallowing  the  salo 
or  transfer  thereof,  for  any  other  cause  or  purpose  than  that 
herein  mentioned.^' 

To  this  bill,  the  defendant  demurred,  upon  the  ground  that 
by  the  clause  in  said  will  cited,  the  property  bequeathed  ves^ 
ed  absolutely  in  said  Frances  P.,  and  upon  her  marriage  with 
defendant  he  became  absolute  owner  thereof. 

The  Court,  after  argument  sustained  the  demurrer  and  di»» 
missed  complainants  bill,  to  which  decision  counsel  for  com- 
I^nant  except 

Dotal  &  Nolan,  for  plaintiff  in  error. 
Clark  &  Lamar,  contra. 
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By  the  Court. —  McDonald,  J.  delivering  the  opinion. 

The  presiding  Judge  in  the  Court  below  sustained  the  de- 
murrer, and  dismissed  the  bill  on  the  ground  ^'that  the  clause  of  * 
the  will,  on  which  the  bill  is  filed  conevys  an  estate  tail.*'  We 
do  not  disagree  with  the  Court  below  in  regard  to  the  kind  of 
estate  created,  or  attempted  to  be  created  by  this  will.  The 
testator  intended  to  give  to  his  daughter  and  her  bodily 
heirs,  the  negroes  which  she  derived  from  his  estate ;  and  to 
settle  her  interest  on  her,  separate  and  apart  from  herhusband. 
He  intended  that  she  should  take  a  life  estate  only.  The  limi- 
tation over  being  void,  however,  her  life  estate  in  the  negroes 
was  enlarged  into  an  absolute  estate.  But  the  enlargement 
of  her  estate,  did  not  destroy  her  right  to  maintain  the  trust 
for  her  sole  use  and  benefit,  and  to  enforce  this  prohibition 
in  the  will,  that  the  property  should  not  be  sold  for  any  oth- 
er cause  or  purpose.  The  husband  who  has  sold  one  of  the 
negroes  should  be  held  to  account  for  his  value  and  to  find 
sureties  against  the  sale  or  appropriation  of  the  proceeds  of 
the  hire  or  labor  of  the  others,  otherwise  than  is  provided 
for  in  said  will,  and  the  bill  ought  to  have  been  retained 
for  that  purpose. 

Judgment  reversed. 


Hehbert  B.  Eldeb,  plaintiff  in   error,  vs.  Zachariah  0. 
Whitehead  et  aL,  defendants  in  error. 

An  Attorney  at  law  is  not  authorized  to  make  the  affidavit  required  by  the  act  of  lSi2, 
to  entitle  a  party  to  appeal  without  the  payment  of  costs  or  giving  security. 

t 

Afiidavit  on  Appeal,  from  Pike  county,  decided  by  Judge 
Cabiness,  at  July  Term,  1857. 
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An  affidavit  of  illegality  was  filed  by  Herbert  B.  Elder  the 
defendant  in  eo.  sa,,  issued  from  a  Justice  Court  in  favor  of 
Zachariah  0.  Whitehead  plaintiff  in  ca.  sa.y  and  Joseph  B. 
^skew  assignee.  The  Court  dismissed  the  illegality  and 
judgment  was  at  the  same  term  of  the  Court  rendered  upon 
the  CO.  scu  bond  in  favor  of  the  plaintifil 

To  this  judgment  Thomas  D.  King  the  defendant's  attor* 
ney  appealed  to  the  Superior  Court,'and  made  an  affidavit  to 
the  effect  that  he  believed  that  Herbert  B.  Elder  had  a  good 
cause  of  appeal  and  that  owing  to  poverty  as  deponent  be- 
lieved the  said  Elder  was  unable  to  pay  the  costs  and  give 
security  as  required  by  law  upon  an  appeal 

A  motion  was  made  by  the  plaintifl's  attorney  to  dismiss 
this  appeal: 

1st  Because  Joseph  B.  Askew  is  stated  in  said  appeal,  to 
be  plaintiff,  whereas  Zachariah  O.  Whitehead  was  the  real^ 
plaintiff,  and  the  said  Joseph  B.  Askew  only  transferee. 

2d.  Because  said  appeal  was  entered  from  a  collateral  is- 
sue without  an  order  from  said  Inferior  Court  showing  their 
dissatisfaction  with  said  judgment. 

3d.  Because  said  judgment  was  entered  by  the  attorney  of 
the  appellant  upon  his,  the  attorney's  oath  of  defendant's  in- 
ability, instead  of  the  affidavit  of  the  party  himself  to  his  ina- 
bility, to  pay  costs  and  give  security  as  required  by  law. 

The  Court  upon  argument  ordered  the  appeal  to  be  dis- 
missed on  the  ground  that  the  attorney  at  law  of  the  defen- 
ant  had  no  power  under  the  statute  to  make  the  affidavit, 
and  to  this  decision  the  counsel  for  the  defendant  excepted. 

Gibson  &  Fletcher,  for  plaintiff  in  error. 

Alfobd,  contra. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is  whether  the  attorney  at 
law  of  a  party  can  make  the  necessary  affidavit  to  entitle  him 
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to  appeal  under  the  act  of  1842,  Cobb  501,  without  payiug 
costs  or  giving  security.  There  is  nothing  in  the  statute  au- 
thorizing it,  and  it  must  receive  a  strict  construction.  The 
words,  are  quite  liberal  enough,  without  extending  them  t» 
cases  not  provided  for  in  the  act.  The  Court  below  dis- 
missed the  appeal  entered  on  suck  an  affidavit,  and  we  af- 
firm his  judgment 

Judgment  affirmed. 


IsHAM  C.  King,  plaintiff  in  error,  vs.  Alvin  Armstsono,  de- 
fendant in  error. 

An  award  is  siil)joct  to  be  set  aside,  for  a  mistake  in  it,  even  though,  the  mistako 
may  not  bo  apparent  on  the  face  of  it.    Benmno,  J. 

Award,  from  Whitfield  county.  Decided  by  Judge  Trippe, 
October  Term,  1857. 

This  was  a  motion  on  the  part  of  I.  C.  King  to  set  asfde  an 
award  which  had  been  rendered  by  the  arbitrators  appointed 
to  settle  the  matters  in  difference  between  the  parties  in  a  suit 
in  Equity  of  Alvin  Armstrong  vs.  Isham  C.  King  and  Fred- 
erick Cox. 

In  support  of  this  motion  the  movant  read  to  the  Court  the 
following  affidavits: 

The  affidavit  of  Charles  W.  Bond,  who  swore  that  he  was 
one  of  the  arbitrators  who  made  the  award,  and  that  Arm- 
strong presented  a  large  account  for  monies  alleged  to  have 
been  paid  out  by  him  on  account  of  the  mill,  amounting  to 
about  01850 ;  that  King  knew  nothing  about  the  amount  be- 
ing presented  so  far  as  deponent  was  advised  5  that  the  arbi- 
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trators  awarded  all  or  nearly  all  the  amount,  and  that  the  depo- 
nent was  satisfied  some  of  the  items  were  largely  overcharged 
and  some  twice  charged,  and  that  the  said  King  must  have 
been  injured  by  said  overcharges  and  double  charges  at  leas^ 
$2(H);  that  the  arbitrators  knew  the  property,  but  not  the 
amounts  paid  out,  and  were  governed  by  the  said  account  until 
after  sedd  award  was  made,  and  that  at  the  time  they  allowed 
said  amounts  within  awarded,  they  supposed  Armstrong  had 
paid  the  same,  and  that  had  they  been  informed  of  the  over- 
charges and  double  charges,  at  the  time  of  making  said 
award,  they  would  not  have  allowed  so  large  an  amount  to 
Armstrong.  That  they  expected  for  King  to  use  the  mill- 
dam  and  water,  as  it  was  at  the  time,  and  at  its  then  height^ 
for  otherwise  the  improvements  would  be  of  little  value,  and 
that  the  water  of  course  was  not  to  be  interfered  with. 

The  affidavit  of  0.  Clarke  who  swore  that  he  was  one  of  the 
arbitrators  who  made  award  and  Charles  W.  Bond  the  other 
arbitrator.    That  in  the  absence  of  King  and  without  his 
knowledge  Armstrong  presented  an  account  for  money  paid, 
work  done  &c.     That  he  knew  some  of  the  items  were  over- 
charged, and  that  Armstrong  had  charged  for  expenses  which 
were  incurred  in  carrying  on  the  mill,  and  not  for  making  any 
additions  to  the  the  mill,  at  least  HIOO.    That  the  arbitrators 
knew  the  property,  but  not  the  amounts  Armstrong  had  paid 
out,  and  that  in  arriving  at  the  amount,  they  were  govern- 
ed by  the  statement  of  said  Armstrong;  that  at  the  time  the 
arbitrators  allowed  said  amount  they  supposed  that  Arm- 
strong had  paid  out  the  amounts  charged,  and  that  they  had 
no  other  evidence  of  the  same  than  the  statements  of  Arm- 
strong, and  that  had  they  known  of  the  overcharges  at  the 
time  of  making  the  award,  they  would  not  have  allowed  so 
large  an  amount  to  the  said  Armstrong.    That  at  the  time 
they  made  the  award,  they  expected  King  to  use  the  mill- 
dam  and  water,  as  it  was  at  the  time  of  making  said  award, 
with  tlie  water  at  its  height,  and  all  the  other  property  freely 
and  without  any  hindrance  in  any  way,  for  if  the  dam 
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had  been  low^ered,  deponent  thought  the  property  would  be 
almost  valueless.  Deponent  was  a  millwright,  and  that  was 
his  opinion. 

The  movant  introduced  the  account  of  Armstrong. 

The  affidavit  of  A.  F.  Anderson,  who  swore  that  he  did  a 
job  of  hewing  and  getting  mill  timber  for  Armstrong,  and 
that  Armstrong  paid  him  $34  25  instead  of  sixtv. 

Another  affidavit  of  A.  F.  Anderson,  who  swore  that  he  did 
work  on  the  mill  and  received  from  Armstrong  75  cents  in- 
stead of  $10. 

The  award  having  been  returned  to  the  Court  below,  King 
entered  an  appeal,  which  at  the  succeeding  Term  of  the  Conrty 
was  dismissed  on  the  ground  that  an  appeal  did  not  lie  from 
said  award,  and  at  the  same  Term  a  rule  nisi  was  obtained 
to  set  aside  the  said  award. 

After  hearing  the  said  motion,  the  Court  refused  to  set 
aside  the  award,  and  counsel  for  King  excepted 

Walker,  for  plaintiff  in  error. 

Smith  ;  and  Johnson  &  Jackson,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  arbitrators,  through  mistake  or  ignorance,  of  law  or 
fact,  failed  to  state  in  the  award,  that  King  ^  was  to  use  the 
mili-dam  and  water,  as  it  was  at  the  time"  of  the  making  of 
the  award.  The  matter  thus  omitted,  was  of  the  first  impor- 
tance, to  King. 

Ought  the  award  to  stand  in  the  face  of  such  an  omission, 
thus  made  by  mistake  or  ignorance  of  law  or  fact  ?  I  think 
not 

I  think,  that  if  there  is  a  mistake  of  law  or  fact  in  an  award, 
the  award  is  subject  to  be  set  aside,  either  at  law  or  in  equi- 
ty. This  opinion  has  the  support,  as  it  appears  to  me,  of  the 
cases  that  had  been  decided  in  England,  at  the  time  when  the 
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law  of  England  was  adopted  by  Georgia.  Comeforth  vs. 
Geer,  2  rem.  705 ;  ^non.  3  ^tk.  644 ;  Ridaui  vs.  Pain^  3 
Jltk.  486;  Richardson  vs.  Nourse,  3  B.  and  ^ld.*237  ;  3 
Burr,  1258''9.  I  Ves.Jr.  369;  Jlnderson  vs.  Darcy,  18.  Ves. 
447. 

There  are  decisions  of  a  modern  date  in  England,  to  the 
effect,  that  if  an  award  is  good  on  its  face,  it  is  not  to  be  im- 
peached  on  the  ground  of  mere  mistake.  See  the  cases  stat- 
ed ia  Susseli  on  •Arbitrators  300.  One  of  the  very  last  cases^ 
however,  is  directly  to  the  contrary  of  these.  It  was  made 
in  In  re,  Halt  Sr  Hinds^  Mann,  and  Or.  846. 

I  prefer  to  follow  the  earlier  cases. 

For  this  omission  then,  the  award  ought,  in  my  opinion 
to  be  set  aside ;  unless  Armstrong  will  agree  that  the  mat- 
ter omitted,  shall  make  a  part  of  the  award. 

There  are  mistakes  against  King  in  the  account,  to  the 
amount  of  about  (100 ;  but  there  is  also  a  mistake  against 
Armstrong,  to  the  amouat  of  0100.  These  opposite  mistakes 
correct  each  other.  So  there  is  nothing  in  these  mistakes  to 
affect  the  award. 

Judgment  reversed,  conditionally. 
LcTHFxiir  J.  concurring. 

I  concur  in  the  judgment  of  the  Court  in  this  case. 

It  is  clear  from  the  bill  and  answer  that  the  question,  as  to 
the  backing  of  the  water,  caused  by  the  mill  pond,  was  inclu- 
ded in  the  submission  made  to  the  arbitrators.  It  was  one, 
of  the  ^  matters  in  difference''  between  the  parties ;  and  of 
course  embraced  in  the  reference. 

From  the  answer  of  King  which  is  not  contradicted,  it  ap- 
pears that  he  assisted  Armstrong,  in  extinguishing  the  title 
to  this  lot ;  the  arbitrators  swear  that  this  matter  was  embrac- 
ed in  the  award,  and  so  intended  to  be  by  them,  and  that 
unless  the  privilege  of  keeping  up  the  pond,  at  the  height 
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which  it  then  was,  be  awarded  to  King  that  the  improvments 
made  by  Annstrong,  on  the  premises  and  property^  will  be 
comparatively  valueless.  The  arbitrators  have  allowed  him 
full  value  for  these  improvements.  In  affirming  the  judg- 
ment of  the  Court  then,  making  the  award  of  the  arbitrators 
the  judgment  of  the  Court,  it  is  indispensable  as  an  act  of 
justice  to  King,  and  for  the  purpose  of  quieting  further  liti- 
gation^ to  accompany  our  judgment  with  the  declaration^  that 
it  is  understood  upon  the  payment  of  the  award,  the  right  is 
guaranteed  to  King,  of  keeping  up  the  pond  at  the  height  at 
which  ii  stood  when  the  award  was  made,  without  molesta- 
tion of  Armstrong,  or  those  who  hereafter  acquire  title  under 
him. 

It  is  conceded  that  should  Armstrong  attempt  to  interfere 
hereafter,  that  a  Court  of  Equity  would  interpose  by  injunc- 
tion and  restrain  him  upon  the  case  made  in  the  record  :  why 
this  doubt,  delay  and  expense  ?  Equity !  Equity !  Equity ! 
Drive  a  citizen  to  resort  to  equity  to  do  that,  which  a  Court 
of  law  can  just  as  effectually  do  now !  Such  absurdity  can- 
not long  withstand  the  battle  axe  of  reform  and  the  reign  of 
reason  and  common  sense,  ushered  in  with  the  present  cen- 
tury, but  which  until  within  the  last  twenty-five  years,  made 
but  little  advance  in  overturning  thesuperstitious  devotion  to 
precedent  and  antiquity,  which  have  so  long  retarded  the  pro- 
gress of  legal  science. 

McDonald.  J,  dissented. 


James  \».  Johnson,  plaintiff  in  error,  vs.  Martha  C.  Mabtik, 

and  others,  defendants  in  error. 

p.]  The  Dotioe  of  ft  party,  that  he  intends  to  ftppi  j  for  a  writ  of  certiorari,  to  caiT7 
19  te  A«  Superior  Court  »  decision  of  the  Inferior  Oou^  need  not  be  eeeonfM* 
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nied,  cither  by  a  copy  of  the  bill  of  exceptions  tendered  to  and  overruled  by  tte 
Inferior  Court,  nor  of  the  petition  tor  certioraru 

[2.]  On  an  isnie  of  fraud,  tendered  by  tho  creditors,  to  an  application  by  a  debtor* 
to  take  the  benefit  of  the  Act  pa^ised  for  the  relief  of  honest  debtors,  counsel  for  the 
creditors  ore  entitled  to  open  and  cohchide  the  argument. 

[J.]  The  schedule  filed  by  an  insolvent  debtor,  should  contain  a  list  of  the  property 
which  he  owned  at  the  time  of  filing  the  same,  and  not  the  property  irhich  he  h*d 
at  the  date  of  hl;^  arret;  t. 

[4.]  An  insolvent  debtor,  notwithstanding  his  arrest  and  impri.ionment,  may  bon4t 
Jide  sell  or  mortgage  hid  property  for  cash,  or  to  pay  or  secure  a  pro-existing  debt. 

[i.]  All  fraudulent  conveyances  or  transfers  of  property,  made  by  an  insolvent  debt- 
or, to  hinder  or  delay  creditors,  or  in  trust  for  the  benefit  of  himself  or  his  family » 
before  or  at  the  time  of  hia  aircst,  or  subsequently,  will  prevent  him  from  taking 
the  benefit  of  the  Act. 

[f>.]  If  a  debtor,  at  the  time  of  his  arrest  or  after,  or  so  short  a  time  before  as  to  ere* 
ate  a  just  suspicion  respecting  the  matter,  is  seen  with  money  or  other  efiects,  ii  is 
competent  for  the  creditors  to  prove  the  fact ;  and  it  will  be  incumbent  upon  tiio 
debtor  to  account  for  the  same,  in  order  to  relieve  himself  from  the  inference  of 
fraud,  which  the  transaction  suggests. 

Certiorari,  from  Spalding  ceunty.  Decision  by  Judge  Cab- 
iNEss,  at  November  Term,  1857. 

James  L.  Johnson  was  arrested  by  virtue  of  a  ca,  sa.j  in 
favor  of  Jason  Burr,  and  applied  to  the  Inferior  Court  to  take 
the  bemefit  of  the  4ct  for  the  relief  of  honest  debtors. 

This  application  was  resisted  by  Martha  C.  Martin,  and 
other  creditors,  on  the  ground  of  fraud  in  the  schedule  filed 
by  the  applicant 

Counsel  for  the  defendant  in  ca.  sa.  claimed  the  right  to 
open  and  conclude.  The  Inferior  Court  decided  that  the  de- 
fendant was  entitled  to  the  opening  and  conclusion^  and  the 
creditors  excepted. 

During  the  trial,  the  Inferior  Court  further  held  and 
charged  the  jury,  that  defendant  in  ecu  sa.^  up  to  the^tii^  qf 
his  schedule^  had  the  right,  in  good  faith,  to  dispose  of  all  or 
any  portion  of  his  estate,  so  he  did  not  do  it  to  hinder,  delay 
or  defraud  creditors ;  and  he  was  not  bound  ta  include  or  in- 
sert in  his  schedule,  property  thus  disposed  o£  To  which 
ruling  and  charge  counsel  for  the  creditors  excepted. 
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A  certiorari  was  sued  out  by  the  creditors,  to  correct  the 
errors  complained  of. 

Upon  the  case  being  called  for  trial  in  the  Superior  Court, 
counsel  for  the  defendant  in  ca.  sa.  moved  to  dismiss  the  cer^ 
Horariy  on  the  ground  that  due  and  legal  notice  of  the  appli- 
cation for  certiorari  had  not  been  served  upon  him.  It  was 
admitted  that  noiice  of  the  application  was  given,  but  it  was 
objected /that  said  notice  was  not  accompanied  with  a  copy  of 
the  exceptions,  or  petition  for  certiorari,  The  Court  held 
the  notice  sufficient,  and  overruled  the  motion  to  dismiss,and 
counsel  for  the  defendant  in  ca.  sa,  excepted. 

Upon  hearing  the  case,  the  presiding  Judge  sustained  the 
certiorari  and  order  a  new  trial,  on  the  ground  that  the  Infe- 
riar  Court  erred  in  giving  defendant's  counsel  the  opening 
and  conclusion  ;  and  further,  on  the  ground  that  the  Court 
erred  in  confining  the  inquiry  as  to  what  property  the  de- 
fendant had,  to  the  time  of  filing  the  schedule,  when  it  should 
have  extended  to  the  time  of  his  arrest 

To  which  decision  counsel  for  defendant  excepted. 

BscK ;  and  Axfobd,  for  plaintifi*  in  error. 

Martin  ;  and  Peefles,  contra. 

Bjf  the  Court, — Lumpkin  J.  delivering  the  opinion. 

This  case  originated  in  the  Inferior  Court,  being  an  appli- 
cation by  James  L.  Johnson,  to  take  the  benefit  of  the  Act  for 
the  relief  of  honest  debtors.  A  judgment  having  been  ren- 
dered in  favor  of  Johnson,  upon  an  issue  of  fraud,  the  cause 
was  brought  up  by  certiorari  to  the  Superior  Court. 

[1.]  A  motion  was  made  to  dismiss  the  certiorari  at  the 
hearing,  upon  the  ground  that  neither  a  copy  of  the  bill  of 
exceptions  tendered  in  the  Inferior  Court,  nor  of  the  petition 
for  certiorari^  accompanied  the  notice  of  the  parties'  inten- 
tion to  apply  for  the  writ. 
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We  dispose  of  this  objection  summarily,  by  saying,  that  no- 
thing of  this  kind  is  required  by  the  law.     Cobb^  523. 

[2.]  The  next  error  complained  of  is,  that  the  Inferior 
Court  held,  that  counsel  for  the  applicant  was  entitled  to 
open  and  conclude  the  argument  before  the  jury. 

The  rule  of  Court,  it  is  true,  gives  this  right  to  the  movant, 
but  rhis  means,  when  the  movant  has  something  to  do.  In 
the  present  case,  it  is  true,  Johnson,  the  debtor  moves  to  lake 
the  oath  and  be  discharged.  He  has  no  proof  to  make,  and 
nothing  more  to  do.  Now  comes  in  another  rule  of  practice 
which  declares,  that  in  alt  collateral  issues  springing  out  of 
a  cause,  the  party  holding  the  affirmative  shall  open  and  con* 
cIudeL  Is  not  this  that  case  ?  An  issue  of  fraud  is  tendered 
by  the  creditors.  It  is  collateral  to  the  main  proceeding.  It 
springs  out  of  it,  and  arrests  its  progress  until  disposed  of. 
The  creditors  hold  the  affirmative  of  the  issue;  for  fraud  will 
not  be  presumed,  it  must  be  proven.  The  burden  of  proof  is 
upon  the  creditors;  they,  therefore,  are  entitled  to  open  and 
conclude  the  argument 

These  two  points  are  matters  of  practice  merely ;  the  re- 
maining ground  is  one  of  importance — it  is  one  of  principle. 

[3.]  The  Inferior  Court  held,  that  the  schedule  should  on- 
ly contain  the  property  belonging  to  the  defendant  at  the  time 
the  schedule  was  filed:  and  that  up  to  that  time  the  debtor 
had  the  right  to  sell  or  mortgage  his  property,  provided  the 
transaction  was  bona  fidtydSi^Moi  done  fraudulently,  to  hin- 
der or  delay  creditors.  On  the  contrary,  the  Judge  of  the 
Superior  Court  held,  that  the  schedule  should  contain  all  the 
property,  money  or  effects  which  the  debtor  possessed  at  the 
time  of  his  arrest ;  and  that  after  that  lime,  he  had  the  right 
to  dispose  of  his  property  by  sale  or  otherwise. 

With  great  and  sincere  deference  to  the  opinion  of  our 
clear-headed,  sound-minded,  and  exceedingly  sensible  broth- 
er Cabiness,  we  cannot  concur  in  his  view  of  the  law  in  this 
case.  Notwithstanding  the  arrest  and  imprisonment  of  the 
debtor,  we  entertain  no  doubt  but  that  he  mny,  up  to  the 
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time  of  filing  his  schedule,  sell  or  mortgage  his  property,  pro- 
vided it  be  not  done  fraudulently,  and  to  hinder  and  delay 
his  creditors.  Of  course,  we  do  not  intend  to  convey  the  idea 
that  the  debtor  can  dispose  of  property  which  is  covered  by  a 
judgment  lien.  The  fourth  section  of  the  Act  of  1823,  (Cobb^ 
381,^  is  relied  on  by  the  Judge  in  support  of  his  opinion. 
We  respectfully  submit,  that  there  is  nothing  in  this  section 
to  justify  the  construction  put  upon  it.  True,  it  speaks  of 
rendering  a  full  and  fair  schedule  of  the  debtor's  property. 
When  ?  Of  course,  at  the  time  the  Act  requires  the  schedule 
to  be  filed ;  and  by  looking  at  the  oath  prescribed  by  the  sta- 
tute, there  can  be  but  little  doubt  upon  this  point  What  is 
the  oath  ?  Why,  that  the  applicant  is  not  possessed  of  any 
real  or  personal  estate,  debts,  credits  or  effects,  securities  or 
contracts,  **  other  than  are  contained  in  the  schedule  now  de- 
livered ;  and  I  have  not  directly  or  indirectly,  since  my  im- 
prisonment  (or  arrest)  or  before,  sold,  leased,  assigned,  or  oth- 
erwise disposed  of,  or  made  over  in  trust  for  myself  or  other- 
wise, any  part  of  my  lands,  estates,  goods,  stock,  money,  securi- 
rities  or  contracts,  whereby  any  money  may  hereafter  become 
payable,  or  any  real  or  personal  estate,  whereby  to  have  or  ex- 
pect any  benefit  or  profit  to  myseli^  my  wife,  my  heirs,'*  &a 
Cobb^  380.  That  is,  the  debtor  swears  in  substance,  that  the 
schedule,  at  the  time  it  is  delivered,  contains  all  that  the  debtor 
then  owned ;  and  that  he  has  not,  since  his  arrest  or  before, 
made  any  fraudulent  conveyance  or  transfer  of  his  property, 
for  his  own  or  his  family's  benefit,  or  to  defeat  the  payment 
of  his  debts. 

In  CAecA  vs.  Dewsy  4  IreddPs  Law  Rep.  284,  this  identical 
question  was  decided,  and  upon  a  statute  containing  an  oath, 
of  which  ours  seems  a  verbatim  transcript ;  and  the  Supreme 
Court  of  North  Carolina  put  the  same  construction  upon  their 
insolvent  debtors'  Act  that  we  do.  The  Lords'  Act  in  Eng- 
land, to  be  found  in  a  note  to  fFendelPs  Blackstone,  p.  323, 
has  received  a  similar  exposition.  * 

And  it  is  right  unquestionably,  not  only  upon  authority, 
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bat  upon  prioeaple.  The^  feu  binds  all  the  debtor's  prop* 
«Ttyi  from  the  date  of  the  judgment;  the  ecu  so,  binds  no- 
thing but  the  debtor's  body,  upon  which  it  is  executed,  leav* 
ing  the  debtor's  property  to  be  disposed  of  as  he  pleases ; 
still,  when  he  comes  to  claim  the  benefit  of  the  law  passed 
for  his  relief,  the  debtor  must  bring  himself  within  its  pro- 
visions. And  he  does  this,  by  swearing  that  the  schedule 
nmo  delivered,  contains  a  true  account,  not  of  what  he  owned 
at  the  date  of  his  arrest,  but  in  the  present  tense— of  what  I 
Sim  now  possessed.  , 

[4  &  5.]  If,  under  the  Act  of  1818,  an  insolvent  debtor 
may  dona  Jide  sell  or  mortgage  his  property,  why  not,  and  to 
the  same  extent,  after  his  arrest,  under  the  insolvent  debtors^ 
Act?  Indeed,  if  the  construction  put  upon  the  Act  of  1818 
be  right,  the  construction  put  by  the  Circuit  Judge  upon  the 
Act  of  1823,  is  necessarily  wrong;  the  two  adjudications 
cannot  stand  together. 

The  Inferior  Court  erred  in  refusing  to  charge  the  jury,  that 
if  the  creditors  had  shown,  that  just  before  the  filing  of  the 
flcbedule,  the  debtor  had  a  considerable  quantity  of  money 
in  his  possession,  it  devolved  upon  him  to  account  for  it 

We  think  the  anus  was  cast  upon  the  debtor,  to  show  what 
had  become  of  this  money.  If  he  had  paid  it  out,  he  could 
readily  prove  the  fact  If  the  debtor  sells  property  for  cash^ 
or  to  pay  a  just  debt,  and  one  owing  at  the  time  of  his  arres^ 
all  these  are  affirmative  matters,  which  he  can  show ;  and  it 
is  incumbent  upon  him  to  do  so,  if  he  would  relieve  him- 
self from  the  inference  of  fraud. 

Of  course,  with  our  view  of  the  law,  the  case  should  be 
sent  back  to  the  Inferior  Court,  to  abide  another  trial.  And 
so  we  rule. 

Judgment  reversed. 


VOL,  XXV. — 18. 
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Eetor,  transferee,  vs.  Botor. 

Walton  Ector^  transferee,  plaintiff  in  error,  V8«  W.  B.  Ec- 
tor, defendant  in  error. 

An  execution  is  iisned  in  1841 — money  is  collected  on  it  from  the  sale  of  de* 
fendant*8  property  in  1846;  in  1848,  there  is  a  return  of  no  property ;  in  1850 
money  is  raised  on  2iji.fa,  in  favor  of  the  defendant,  and  paid  over  by  otder  of 
Court  to  this  execution,  against  him,  whicn  is  receipted  for  on  the>(./k  by 
plaintiff's  attorneys. 

JSbU^  That  the  execution  is  not  inoperative  under  the  dormant  judg^eat  Aet 
of  1828. 

Claim,  from  Meriwether  county.  Decided  by  Judge  Bull, 
February  Term,  1858. 

In  October  1841,  Geoi^  D.  Sharp  obtained  a  judgment 
against  Joseph  L.  Welch  for  {2,833  00,  upon  which  execu- 
tion was  issued.  This  was  assigned  in  November,  1841,  by 
George  D.  Sharp  to  Walton  Ector,  for  value  received.  In 
1856,  a  levy  of  saidyL/a.  was  made  by  the  Sheriff  on  cer- 
tain negroes. 

W.  B.  Ector,  as  guardian  of  Elizabeth  Johnson,  claimed  thai 
tiie  negroes  so  levied  on  as  the  property  of  Welch,  did  not 
belong  to  him,  but  were  the  property  of  the  said  Elizabeth. 

When  the  case  came  on  for  trial,  the  plaintiff  in  executioii 
offered  in  evidence  the  original  execution,  and  the  record 
fiom  the  Superior  Court  of  Crawford  county. 

The  counsel  for  the  claimant  objected  to  the  admission  of 
the  same  in  evidence,  on  the  ground  that  the  execution  and 
judgment  on  which  the  same  was  founded,  were  [dormant  . 

The  Court  sustained  the  objection,  and  on  motion  by  the 
eoansel  for  the  claimant,  granted  an  order  dismissing  the  levy  \ 
to  all  of  which  rulings  the  plaintiff  in  execution  exc^ted^ 
and  by  his  bill  of  exceptions  assigned  the  same  as  error; 

DouGHXRTT  and  Buchanan,  for  plaintiff  in  error.. 

Hill,  for  defendant  in  error. 
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By  the  Court — lAmrxxSy  J.  delivering  the  opinion. 

The  question  in  this  case  is  simply  this,  whether  the  action 
of  the  Court  in  Crawford  county,  saved  this  execution  from 
the  operation  of  the  dormant  judgment  Act 

This  Court  when  the  dormant  judgment  Act  first  came  be- 
fore it  for  construction,  following  the  lead  of  the  Judges  in 
coBvention,  departed  from  the  letter  of  the  statute,  and  in- 
terpreted it  by  its  reason  and  spirit  2  KeUy  252.  The  Act 
declares  that  ^^all  judgments  that  have  been  obtained  since  ^ 
the  19th  day  of  December,  182d,  and  all  judgments  that  may 
be  hereafter  rendered  in  any  of  the  Courts  of  this  State,  on 
which  no  execution  shall  be  sued  out,  or  which  executions,  if 
mied  out  no  return  shall  be  made,  by  the  proper  officer,  for 
esaecating  and  returning  the  same,  within  seven  years  from 
the  date  of  the  judgment^  shall  be  void,  and  of  no  effect*''*— 

(SMb  498. 
In  this  case,  the  execution  issued  within  seven  years  from 

the  date  of  the  judgment,  and  a  return  was  made  thereon, 
within  seven  years  from  the  date  of  the  judgment,  by  the  pro- 
per officer  executing  and  returning  the  same.  The  words  of 
the  Act  were  then  fully  complied  with.  But  this  Court  held 
in  Booth  and  fFilUams,  that  the  entry  must  be  made  every 
aevtn  years.  Very  well :  to  be  consistent  with  ourselves,  it 
became  our  duty  to  construe  the  Act  according  to  its  spirit, 
and  this  rule  we  have  uniformly  adhered  to ;  commencing 
with  the  case,  Wiky  et  al  vs.  Kelsey  et  al^  3  KeUy  274,  where 
we  held,  that  if  an  execution  is  not  barred  at  the  time  it 
comes  into  Court  to  daim  money,  the  statute  cannot  subsi^ 
quently  attach,  pending  the  litigation  respecting  the  distribu- 
tion of  the  fund :  and  coming  down  to^  Worthy  vs.  Lowry^ 
19  Go.  R.  611 J  in  which  this  Court  adjudged,  that  the  issu- 
ing of  a  ecu  so.  was  a  sufficient  act  to  keep  a  judgment  from 

becoming  dormant 

We cannotretrace  our  steps,  unless  we  are  prepared  to  go 
back  to  the  beginning  and  decide,  as  we  should  have  done 
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when  the  point  was  first  presented,  that  an  entry  within  asven 
years  from  the  date  of  the  judgment,  satbfied  the  demand  of 
the  Act,  and  left  it  to  the  Legislature  to  provide,  that  the  en- 
try should  he  renewed  erery  seven  years.  If  the  Aet  is 
worth  any  thing,  and  that  it  is  greatly  overrated,  I  have  ao 
4oubt,  its  provisions  should  have  been  ext^ided.  The 
trouble  now  is,  in  knowing  how  much,  and  what  kind  of  ac- 
^m  is  sufficient  to  answer  the  equity  of  the  statute. 

This  Act  was  passed  for  the  protection  of  innocent  pm- 
^  chasers  and  vigilant  and  bona  fide  creditors.  Cobb  496.  As 
to  the  defendant  in  JL/a.,  he  must  be  presumed  to  know 
when  money  belonging  to  him  is  paid  out  to  an  execotioa 
under  an  order  of  the  Court  He  is  not  therefore  within  the 
perview  of  the  Act  Money  is  raised  in  Crawford  county, 
in  favor  of  Joseph  J.  Wdch  the  defendant  in  this^yk|agaifist 
Jtobert  McCrary ;  and  paid  over  to  this  JL/eu  against  Welob, 
by  order  of  the  Court,  and  receipted  for  on  the^yk  by  Ad- 
ams, Knight  &  Ector,  the  attorneys  of  the  plaintiff's  as- 
aignee.  Is  not  the  publicity  of  this  transaction  quite  equal 
to  «  return  of  nulla  bona,  or  a  receipt  of  five  dollars  upon 
the  execution  by  the  Sheriff  or  Constable  ?  Does  it  not  de- 
monstrate in  point  of  fact,  that  the  creditor  is  actively  en- 
deavoring 10  collect  his  money?  What  more  could  he  de? 
In  1846,  he  received  from  the  sale  of  a  sorrel  horse,  forty- 
nine  dollars,  thirty-seven  and  a  half  cents,  upon  the  execu- 
tion. 

As  late  as  1848,  a  return  of  no  property  was  made  npoa 
thejC.  /a.  In  1850,  he  ascertains  there  is  two  llundred  and 
fifty^six  dollars  and  eighty-five  cents  raised  in  Crawford 
county,  in  favor  of  Welch,  and  having  the  oldest  lien  againsi 
Welch,  he  has  this  fund  appropriated  to  the  pajrment  of  ids 
debt,  under  an  order  of  the  Court.  All  this  indicates  activi- 
ty in  enforcing  his  demand. 

It  is  complained,  that  he  did  not  levy  earlier  upon  the  pro- 
perty, which  is  the  subject  matter  of  this  tttigation.    Perhaps 
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a  sufficient  answer  to  that  is,  that  so  soon  as  the  negroes 
were  levied  on,  a  claim  was  put  in,  and  the  title  contested. 

The  Sheriff  of  Crawford  county,  who  held  Welch's  money, 
should  have  entered  the  credit  upon  the  Ector^/o.  for  the 
amount  paid  to  it,  and  not  the  attorneys.  Had  that  been 
done  with  the  additional  entry,  that  the  sum  so  credited  was 
paid  out  to  the  assignee's  attorneys,  all  would  have  been 
right  and  regular,  and  this  case  never  have  come  here.  Is 
not  this  the  substance  of  what  has  been  done  ?  Could  it  not, 
if  necessary,  be  done  now,  by  way  of  amendment  te  the 
Sheriff's  return  ?  Why  not?  There  may  be  mistake  or  ir- 
reguJarity  in  this  case,  there  is  no  fatal  laches  under  the 
statute. 

Judgment  reversed 


F.  D.  Cummins,  defendant  in  fi.  fa.  and  claimant,  as  trustee  of 
his  wife,  plaintiff  in  error,  vs.  Boston  &  Gunbt,  defendants 
in  error. 

[1.]  ConstmeUTe  notioe  of  an  unreeordod  mftrriAg«  BotUftment  ii  raffident  to  bind  » 
BonaJidepaichtLBer,  %ionaJide  oreditori  ora  bona Ji€lemnij,nnd9Tih9  Aot  of  1847 
requiring  marrisge  settlements  to  bo  recorded. 

[SiJ  Saeh  notice  as  would  excite  apprehension  in  ordinary  minds  and  prompt  enqni- 
jy,  is  constmctive  noUoe, 

pk\  A  faetoT  who  ba»  givon  or  extended  credit  to  a  customer  on  tlio  credit  of  sfaip* 
mento  made  to  him,  and  property  in  his  poanasion  supposed  to  be  his,  aud  he  soh- 
wqnently  reoeired  notice  that  the  property,  or  a  considerable  part  of  it,  is  not  his, 
which  ha  finds  to  be  true  on  enquiry,  and  his  customoT  insolvent  or  probably  so, 
witfMmt  the  property  aseertained  net  to  be  his,  may  proceed  at  onee,  upon*  his  own 
judgment,  to  take  the  usual  steps  for  his  own  security. 

Clainn,  from  Spalding  county.    Tried  before  Judge  Oabi- 
jrsss^  at  November  Term,  1857. 

TwoJLfas.  in  favo?  of  Boston  &  Gunby,  against  Francis 
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D.  Cummins,  were  levied  upon  seven  negroes,  as  the  proper- 
ty of  defendant. 

A  claim  was  interposed  by  the  defendant  himself,  as  the 
trustee  of  bis  wife,  Valinda  Cummins ;  alleging  that  said 
slaves  belonged  to  said  Valinda,  under  and  by  virtue  of  a 
marriage  agreement,  executed  by  and  between  them,  prior  to 
and  in  contemplation  of  their  marriage. 

The^.  fas.  both  bore  date  9th  December,  1852,  one  for  the 
sum  of  9l>039  50,  besides  interest,  and  the  other  for  {{2,000, 
besides  interest,  and  were  issued  upon  judgments  confessed 
by  the  defendant 

The  marriage  agreement  was  dated  16th  February,  1833, 
and  recorded  26th  June,  1852. 

It  was  in  proof  thattbe  debts  or  demands  which  were  the 
foundation  of  these  judgments,  originated  in  acceptances  of 
drafts  by  plaintifis,  drawn  by  defendant,  upon  cotton  con- 
signed by  him  to  them,  and  the  amount  of  which  exceeded 
the  proceeds  of  the  cotton,  which,  when  sold,  was  applied  to 
said  drafts. 

There  was  also  proof  that  plaintifis  received  notice  of  the 
marriage  agreement  about  the  21st  or  22d  March,  1851,  from 
a  person  who  told  one  of  the  plaintifis  that  he  had  heard  that 
there  was  a  marriage  contract  between  defendant  and  his 
wife,  and  that  his  negroes  were  settled  on  her. 

It  further  appeared,  that  in  1851,  defendant  consigned  to 
plaititifiis  one  hundred  and  eight  bales  of  cotton,  against  which 
he  drew  a  draft  upon  them  for  96,088  04,  at  forty-five  days, 
which  was  accepted ;  draft  was  dated  30th  January,  1851. 
The  cotton  not  being  sold  before  the  maturity  of  this  draft,  a 
second  draft  was  drawn  in  renewal,  at  forty-five  days,  dated 
17th  March,  1851. 

The  testimony  is  very  voluminous,  and  as  the  exceptions 
all  grow  exclusively  out  of  the  charge  of  the  Court,  and  its  re- 
fusal to  charge  as  requested  by  claimant,  it  is  sufficient  to  a 
proper  understanding  of  this  case,  simply  to  set  out  said 
charge. 
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The  Court  charged  the  jury  as  follows: 

^  Iq  this  case,  two  fi.  fas.  in  favor  of  Boston  &  Gunby  tsl 
F.  D.  Cummins,  have  been  levied  on  certain  negroes  as  the 
property  of  defendant.  A  claim  has  been  interposed  by  hin\ 
as  trustee  of  his  wife,  Valinda  Cummins.  He  alleges,  that 
the  negroes  levied  on  are  the  separate  property  of  his  wife,  for 
whom  he  is  trustee.  This  levy  and  claim  constitutes  the  issue 
for  you  to  try,  and  the  question  for  you  to  decide  is:  Is  the  prop* 
€Tty  levied  on  subject  to  the^  fas,  of  the  plaintifl^  ?  It  is 
incumbent  on  the  plaintiffs  in  fi.  fas.  "io  show  possession  in 
the  defendant  at  the  time  of  the  levy,  or  that  the  property  in 
the  negroes  was  in  him  at  or  after  rendition  of  thejudgment& 

If  plaintiff  have  proved  possession  in  defendant  at  the 
time  of  the  levy,  that  \s  prima  facie  evidence  that  the  ne- 
groes levied  on  are  his  property,  and  the  burden  of  showing 
that  they  are  not  subject  to  the^.  fas.^  is  on  the  claimant 

You  will  look  to  the  testimony  to  satisfy  yourselves  wheth- 
er they  were  in  possession  of  the  defendant  at  the  time  of 
the  levy,  and  if  they  were,  that  is  sufficient  to  authorize  you 
to  find  them  subject  to  the  jL  fas.  unless  the  claimant  has  re- 
butted that  testimony  and  shown  that  they  are  not  subject. 

To  rebut  this  presumption,  the  claimant  introduced  a  nmr* 
riage  agreement,  entered  into  between  himself,  and  his  wifOf 
and  her  trustee,  before  the  solemnization  of  their  marriage* 
by  which  it  was  agreed  that  the  property  mentioned  in  said 
agreement  should  be  held  by  the  trustee  of  his  wife,  for  her 
sole  use  and  benefit,  free  from  any  liability  of  his  then  or  fu- 
ture indebtedness,  ^nd  the  validity  of  this  instrument,  or 
rather,  notice  to  the  plaintifis  before  they  gave  credit  to  the 
defendant,  is  the  point  upon  which  this  case  turns. 

If  it  was  recorded  in  the  proper  office,  within  the  time  pie- 
scribed  by  the  statute,  that  is  sufficient  notice  to  all  persons 
of  its  existence,  and  creditors  without  any  other  notice  are 
bound  by  it  If  it  was  not  recorded  within  the  time  prescribed 
by  law,  then  it  is  void  as  to  creditors  who  had  no  other  notice 
of  it  at  the  time  the  credit  was  given. 
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By  the  statute  in  such  cases  made  and  provided,  all  mar- 
riage agreements  or  settlements  in  existence  at  the  time  of  its 
enactment,  were  required  to  be  recorded  within  12  months^ 
and  such  as  might  thereafter  be  executed,  within  3  months 
from  the  date  of  their  execution^  and  if  any  such  instrument 
be  not  recorded  within  the  time  prescribed,  the  same  is  of  no 
force  or  effect  against  bona  Jidt  purchasers  without  notice^ 
or  bona  Jidt  creditors  without  notice,  who  might  purchase^ 
or  give  credit,  or  become  security,  before  the  actual  recording 
of  the  same. 

Ifthe  instrument  in  question  was  not  recorded  within  the 
the  time  prescribed  by  law,  and  if  the  defendant  in  JL  fas. 
was  in  possession  of  the  negroes  in  controversy,  and  credit 
was  given  to  him  by  plaintiffs,  without  notice  of  the  existence 
of  the  marriage  agreement,  the  instrument  is  void  and  of  no 
effect  as  to  them.    But  if  they  had  notice  of  the  existence  of 
the  instrument  at  or  before  the  time  the  credit  was  given  to 
defendant,  they  are  bound  by  it,  and  the  property  specified  in 
the  marriage  agreement  is  not  subject  to  this  debt    As  Vo 
what  constitutes  notice:  When  an  instrument,  such  as  is 
now  before  you,   is  recorded  in  the  proper  office,  within  the 
time  prescribed  by  law,  that  is  notice  sufficient  to  purchasers^ 
creditors  and  securities.    Ifthe  instrument  be  not  recorded 
within  the  time  prescribed,  then  actual  notice  must  be  given 
to  purchasers,  creditors  and  securities,  to  bind  them,  and  ru- 
mor, report  or  hearsay  is  not  notice ;  the  notice  must  be  giv- 
en  by  some  one  authorized  to  speak;  by  some  one  who  has 
aatual  personal  knowledge  of  the  existence  of  the  instrament^ 
and  such  knowledge  to  be  communicated  to  creditors  before 
the  credit  is  given,  and  if  it  is  communicated  afler  credit  is 
given,  It  is  insufficient  to  bind  them. 

If  the  plaintiffs,  after  giving  credit  to  defendant,  were  noti- 
fied of  the  existence  of  the  marriage  agreement,  and  if  they 
were  fully  apprised  of  the  insolvency  of  the  defendant,  not  by 
rumor,  but  by  one  who  could  give  reliable  information  of  ths 
fitctj  if,afler  reseivingsuch  notice,  they  extended  the  credit 
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Dvi^aUy  givan  to  defendant,  and  at  tbe  same  time  had  ef- 
feete  «f  defendant  in  their  handa  of  sufficient  value  to  indem-* 
niiy  themsdves  against  loss^  and  neglected  to  do  so,  then  the 
plaintifis,  upon  such  extension  of  credit,  and  under  such  cir- 
cumstances, have  no  more  right  to  make  their  money  out  of 
the  property  mentioned  in  the  marriage  agreement,  than  they 
would  have  had,  if  they  had  been  charged  with  notice  in  the 
first  instance;  But  to  have  been  authorized  to  sell  and  ap- 
propriate the  proceeds  of  the  cotton  belonging  to  defend* 
ant,  to  indemnify  themselves  for  advances  made  or  liabilities 
incunred,  they  must  not  only  have  had  notice  that  the  prop* 
erty  in  his  possession  was  claimed  by  him,  as  trustee  lor  his 
wife,  under  their  marriage  agreement,  but  they  must  also  have 
been  fully  assured  of  his  insolvency.  As  factors,  they  were 
bound  by  the  instructions  of  their  principal,  and  the  contraol 
between  them. 

They  had  no  right  to  sell  without  his  authority,  except  to 
reimburse  themselves  for  advances  made  or  liabilities  incur- 
red for  him,  and  then  only  upon  sufficient  notice  to  him,  and 
demand  foif  reimbursement,  and  upon  neglect  or  refusal  on 
his  part  to  reimburse  them  within  a  reasonable  time  after  the 
maturity  of  the  contract  If  the  defendant  was  notoriously 
insolvent,  and  know  ledge  of  the  fact  was  brought  home  to 
them,  they  could  then,  and  only  then,  have  sold  to  reimburse, 
without  notice  to  him. 

You  must  be  fully  satisfied  of  the  existence  of  all  these 
facts,  and  the  proof  must  be  such  as  to  satisfy  the  minds  of 
reasonable  men,  before  you  can  hold  the  plaintiffs  affected 
with  such  notice  as  to  dischaiige  the  property  which  has  been 
claimed.  You  will  apply  the  law,  as  it  is  given  to  you  by 
the  C!ourt,  to  the  facts  in  this  case ;  of  the  facts,  you  are  the 
eliehisive  judges.  It  is  your  province  to  determine  what 
fiKtehave  been  proved,  and  then  apply  the  law.  If  the  mar- 
riage agrei^ment  between  defendant  in  Jl  fas.  and  his  wife, 
was  not  ree<Mrded  within  the  time  prescribed  by  the  statute,. 
Ilie-plaintiffii,  as  his  creditors,  are  not  bound  by  it,  unless  they 
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had  actual  notice  of  its  existence  before  credit  wasgiven,  and 
this  notice  must  hare  been  given  by  some  one  who,  from  his 
own  personal  knowledge,  could  communicate  the  iSnct  If  the 
plaintiffs  had  such  notice,  you  will  find  the  property  not  sub- 
ject ;  if  they  had  no  such  notice,  you  will  find  it  subject 

Claimant's  counsel  requested  the  Court  to  charge  the  jary» 
that  when  husband  and  wife  live  together  in  the  enjoyment 
of  personal  property,  and  the  wife  has  the  equitable  title,  the 
possession  is  to  be  considered  as  subordinate  to  her  title,  and  Us 
possessions,  hers ;  which  the  Court  refuses  to  give,  but  charges 
the  jury,  that  the  legal  title  is  in  the  trustee,  and  the  posses* 
sion  accompanies  the  legal,  and  not  the  equitable  title. 

Claimant's  counsel  also  requested  the  Court  to  charge  the 
jury,  that  the  Act  of  30th  December,  1847,  which  makes  un- 
recorded deeds  void  as  to  creditors,  means  creditors  of  the 
grantors;  which  charge  the  Court  refused  to  give." 

To  which  charge  and  refusals  to  charge  claimant  excepted. 

The  jury  found  the  property  subject  to  the  fi  fas.  Where- 
upon, counsel  for  claimant  tender  their  bill  o£  exceptions^ 
and  allege  as  error  the  charge  and  refusals  to  charge  above 
excepted  to,  and  the  finding  of  the  jury. 

Green  ;  and  Martin,  for  plaintiff  in  error. 
Alford;  and  Flotd,  con/ra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

In  discussing  the  charge  given  to  the  jury  by  the  presiding 
Judge  in  the  Court  below,  we  must  examine  the  Act  requir- 
ing marriage  settlements  to  be  recorded,  in  order  to  deter- 
mine the  kind  of  notice  contemplated  by  that  Act  to  bind 
6af%a  fide  purchasers,  creditors  and  sureties.  Ante^muptial 
marriage  settlements  are  made  upon  valuable  considerations 
and  prior  to  the  Act  of  the  Legislature  of  1847,  there  was  no 
Act  requiring  them  to  be  recorded.    They  were  good  con* 
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Teyances,  for  valaaUe  consideration,  and^when  freefirom 
fraud  between  the  partiesi  bound  every  body.  In  this  Staler 
all  the  property  of  the  font  on  marriage  vests  in  the  hu»- 
band.  The  possession  of  the  property  by  the  husband  after 
marriage,  is  the  indicium  of  property  in  him,  and,  withoal 
explanation,  it  is  presumptively  his  absolutely.  But  this  pre-^ 
sumption  was  held  not  to  affect  the  rights  of  the  wife  as  she 
ceased  to  be  sui  Juris  on  her  marriage,  and  became  incapa- 
ble  of  performing  al^al  actor  of  procuring  for  herself  l^al 
protection,  and  purchasers,  creditors  and  sureties,  were  sub- 
jected to  great  injuries,  by  ignorantly  supposing  the  property 
to  he  the  husband's.  To  remedy  this  evil,  that  Act  was 
passed,  and  it  is  a  matter  of  much  importance,  to  settle  the 
kind  of  notice  which  satisfies  the  statute,  whether  it  be  ac- 
tual or  constructive.  We  think  there  can  be  but  little  doubt 
on  that  point  The  legal  ability  of  the  wife  to  act  for  herself 
continues  to  be  the  same  since  the  enactment  of  that  statute^ 
that  it  was  before.  She  cannot  control  her  trustee,  of  herself, 
in  the  execution  of  the  duties  he  undertook  to  perform  by 
the  acceptance  of  the  trust,  and  if,  as  in  this  case,  the  law,  by 
the  death  of  the  trustee,  vests  an  insolvent  and,  therefore,  ir- 
responsible husband  with  the  trust,  under  whose  legal  do- 
minion the  wife  is,  she  is  powerless  in  contemplation  of  law 
as  to  her  legal  rights.  Her  condition,  then,  requires,  that  in 
construing  the  statute,  we  should  not  extend  it  against  her 
beyond  its  letter. 

[1.]  We  shall  proceed  then  to  a  brief  analysis  of  the  Act 
The  two  first  sections  require  that  marriage  settlements  shall 
be  recorded.  The  third  section  declares  the  consequence  of 
a  failure  to  record.  A  settlement  not  recorded  shall  not  be  of 
any  force  or  effect  against  a  bonafidt  purchaser  without  no- 
tice, a  bonafidt  creditor  without  notice,  or  a  bonafidt  surety 
without  notice,  who  may  purchase,  give  credit,  or  become 
surety  before  the  actual  recording  of  the  same.  It  is  mani- 
fest, that  if  the  settlement  be  recorded,  the  registry  would  be 
suflicient  notice  and  all  that  the  statute  requires.    It  cannot 
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be  qiiestionedy  but  that  the  registry  woald  be  coaatmoUTa- 
notice  only.  It  is  ceitainly  not  actual  notica  It  is  jusi  lo 
say  then,  that  the  kind  of  notice  meant  by  the  statute,  is  thafc 
which  is  equal  to  a  registry — a  constructive  notice. 

[2.]  Our  conclusion  is,  that  any  notice  is  sufficient,  or  in 
other  words^  amounts  to  constructive  notice,  which  would 
excite  apprehension  in  ordinary  minds,  and  ^x>mpt  eQ%airy 
into  the  actual  condition  of  things;  and  that  information  for 
snch  purpose  may  be  communicated  by  a  person,  whether  he 
have  personal  knowledge  of  the  fact,  or  be  specially  author* 
ized  to  speak  or  not, provided  it  be  given  by  such  a  man  and 
in  such  terms  as  would  induce  a  person  of  ordinary  prudence 
to  enquire  into  the  matter,  we  think  that  the  Court  ought  so 
to  have  instructed  (he  jury,  and  that  the  charge  that  the  law 
required  actual  notice  was  too  strong.  The  Legislature  in- 
tended to  protect  the  description  of  persons  mentioned  in  the 
8tatute/rom  imposition  and  injury,  and  not  to  arm  them  with 
power  to  commit  a  fraud. 

Wm.  W.  Chapman  testified  that  Mr.  Boston  spoke  to  him 
of  his  acceptances  on  drafts  of  plaintifif  in  error  drawn  on 
cotton  and  that,  he  informed  him  that  Cummins  had  no  prop* 
erty  except  a  house  and  lot,  and  that  he  had  heard  that  his 
negroes  were  settled  on  his  wife.  It  is  true  that  he  said  he 
knew  it  only  from  hearsay,  but  it  did .  put  him  on  enquiry, 
for  he  enquired  immediately  of  Chapman,  the  value  of  the 
house  and  lot,  and  on  being  informed  that  it  was  worth  about 
^00,  replied  that  he  thought  hoVas  good— that  he  was  hold- 
ing about  110  bales  of  cotton  for  him. 

We  think  that  the  chai^  of  the  Court  in  regard  to  the 
i^ht  of  the  consignee  to  dispose  of  the  produce  in  their  hands . 
for  their  indemnity,  and  of  their  duty  to  do  it,  should  be 
modified  to  suit  the  views  expressed  by  us  in  respect  to  the 
notice  required  by  law,  with  a  slight  change  in  regard  to  the 
substance.  We  think  that  the  consignees  ought,  if  the  notice 
received  by  them  was  such  as  would  have  induced  a  man  of 
oidinary  prudence,  to  have  enquired  into  the  matter,  to  hare 
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acmght  infonnation  of  the  wife,  within  a  reasonable  time,  in 
relation  to  the  trust ;  and  of  any  one  probably  knowing  the 
circnmstances  of  the  consignor,  as  to  his  solvency,  and  if 
the  enquiry  resulted  in  inforoiation  that  the  property  was  so- 
cored  in  trust  to  the  wife,  or  if  there  was  a  part  not  so  se- 
curod,  and  they  were  satisfied  of  the  insufficiency  of  the  part 
not  secured  to  protect  them,  they  might  proceed  at  once  to 
dispose  of  the  effects  in  hand  for  their  own  security,  whether 
the  credit  had  been  extended  or  not,  unless  the  credit  had 
been  extended  with  a  knowledge  of  all  the  facts ;  or  inde- 
pendent of  any  consideration  of  security  afforded  by  the  pro- 
perty. 

In  that  case  they  should  act  on  their  own  judgment,  as 
they  would  on  their  own  responsibility  so  far  as  their  right  to 
claim  indemnity  for  a  balance,  from  the  trust  property,  is 
concerned. 

Agreeing  mainly  with  the  fourt  below  on  other  points  in- 
sisted on  in  argument  by  plaintiff  in  error,  we  simply  say 
that  we  reverse  the  judgment  on  the  points  above  examined. 

Judgment  reversed. 


DEATH  OF  JUDGE  STARK. 

Supreme  Court  of  Seoroia, 

Atlanta,  Monday,  March  29, 1858. 

The  Honorable  the  Supreme  Court  met  pursuant  to  ad- 
journment Present,  their  Honors,  Joseph  H,  Lumpkin, 
Charles  J.  McDonald,  and  Henrt  L.  Bennino,  Judges. 

The  Hon.  0.  C.  Gibson,  in  announcing  the  death  of  Judge 
Stark,  said — 

*  For  a  long  series  of  years  Judge  Stark  has  been  in  our 
Rftidst ;  we  have  been  intimate  with  him  and  have  known 
him  well  He  has  risen  by  his  own  efforts.  He  struggled 
for  it,  and  arrived  at  the  very  highest  point  in  his  profession. 
He  was  a  Lawyer. 

^For  a  number  of  years  he  was  the  presiding  officer  in  his 
Judicial  district,  and  none,  I  believe,  ever  filled  that  bench 
more  to  the  satisfaction  of  all  concerned,  than  did  Judge 
Staik,  and  that  satisfaction  arose  from  the  fact,  that,  in  eve- 
ly  sense  of  the  word,  he  was  able  to  fill  that  position. 

^  In  all  the  varied  relations  of  life  he  was  a  model  mai^ 
In  every  respect  he  was  a  citizen  and  patriot  None,  I  reck- 
on, have  ever  left  a  better  record  than  did  our  brother.  He 
letained  the  powers  of  his  mind  almost  to  the  very  last  mo- 
ment He  called  his  family  around  him,  and  in  that  way 
peculiar  only  to  a  man  who  has  been  prepared  from  ^  On 
High,^'  he  left  his  blessing  upon  them.  He  prayed  his  bless- 
ing upon  his  country.    He  died  a  patriot  and  a  Christian." 

Upon  motion^  the  Court  appointed  the  following  members 
of  the  bar,  a  committee  to  report  resolutions  appropriate  to 
the  occasion,  viz : 

Messrs.  Gibson,  Underwood,  Warren,  B.  Hill,  Flotd, 
Cooper,  Hall,  Hammond,  Chisolm,  and  Greene. 
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TuESDAT,  30th  March. 
The  committee  above  appointed  submitted  the  follow  ing 
report  and  resolutions  on  the  death  of  the  Hon.  Jabcss  H. 
Stabk. 

In  the  Providence  ef  our  Divine  Master,  we  have  been 
again  called  to  dwell  in  sadness  npon  the  manly  virtues  of 
another  of  our  professional  brethren:  The  Honorable  Jamks 
H.  Stark,  for  many  years  the  able  and  distinguished  Judge 
of  the  Flint  Circuit,  and  afterwards  an  ornameat  to  the  bar 
of  this  Court,  is  dead — he  departed  this  life  at  his  own  house 
in  Griffin,  on  the  23d  of  February  last,  surrounded  by  all  the 
outward  comforts  which  can  smooth  the  pathway  to  the 
Tomb,  and  sustained  by  all  the  graces  which  adorn  the 
Christian's  exit  from  time  to  eternity. 

Judge  Stark  possessed  a  vigorous  and  commanding  in- 
tellect, a  broad  and  comprehensive  understanding,  which  by 
elose  and  assiduous  culture,  ripened  and  matured  year  by 
year  as  he  grew  older,  rendering  him  at  the  time  of  his  death 
one  of  the  brightest  lights  of  the  profession  in  the  State. 

In  mental  discipline  and  legal  reading,  he  was  the  peer  of 
the  best;  in  faithfulness,  and  vigilant  attention  to  the  con- 
duct of  his  cause,  and  the  interest  of  his  client,  he  was  infe- 
*  rior  to  none. 

Entering  upon  the  earnest  battle  of  manhood  while  he 
was  yet  a  boy,  with  no  mentor,  but  his  own  manly  heart, 
and  clear  analytical  brain,  he  won  success,  from  the  hard 
hands  of  scanty  fortune,  and  crowned  with  honor  to  himself 
and  profit  to  his  country,  its  glittering  ermine,  in  the  humble 
habit  of  a  Christian  gentleman.  Sel  f-reliant  and  strong  phys- 
ically, mentally,  and  morally,  he  was  a  brilliant  exam-, 
pie  to  his  younger  brethren  of  the  bar,  of  what  m^y  be  ac- 
complished by  an  active  will,  and  A  determined  purpose; 
pressed  forward  under  the  light  of  sturdy  virtue  and  correct 
principles. 
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Having  none  of  the  artificial  manoeuvers,  which  are  found 
in  courtly  drawing  rooms  to  win  applause  from  thoughtlesa 
idlers,  his  was  a  carriage  and  deportment  which  grew  upoBt 
you  at  successive  intervals  by  the  mild  light  of  geneioitf 
goodness  and  truthful  manliness. 

In  his  practice  he  was  obedient  to  the  injunction  of  th# 
great  Stobt, 

When'er  you  speak  remember^  every  cause 
Stands  not  on  eloquence,  but  stands  on  laws. 
Pregnant  in  matter,  in  expression  brief, 
Let  every  sentence  stand  in  bold  relie£ 

His  was  an  earnest  search  for  the  truth — he  had  no  quib- 
bles or  artifices;  he  found  the  strong  points  of  his  case,  and 
he  put  his  cases  upon  them — ^he  met  his  adversary  without 
evasion,  and  his  success  at  the  bar  abundantly  vindicated  th* 
justice  of  his  theory,  and  the  wisdom  of  its  adoption. 

In  all  the  dearer,  and  better  relations  of  patriot,  Christian^ 
master,  husband  and  father,  our  deceased  brother  was  a  mod- 
el. Kind  and  forbearing,  earnest  and  forgiving,  he  gathered 
around  him  in  the  cherished  circle  of  neighborhood  and 
home,  the  fondest  affections  of  friendship  and  lova  Honest 
religious  and  brave,  he  met  the  stern  approach  of  death  with 
the  philosophy  of  enlightened  heroism  and  the  calm  fortitude 
of  the  departi^ig  Christian ;  calling  his  family  around  him* 
one  by  one,  he  offered  for  each,  and  for  all,  the  hearty,  fer- 
vent offering  of  a  good  man's  prayers.  Then  breathing  an 
earnest  invocation  to  the  God  of  nations  for  blessings  upon 
his  country,  and  her  noble  institutions,  with  a  parting  sigh 
and  his  last  amen,  he  died. 

jResolvedy  That  we  have  heard  with  sorrow,  deep  and  abi- 
ding, that  our  loved  and  honored  brother  Starkb  is  no  mora 

Resolved,  That  we  will  cherish  in  our  hearts  best  recoUee> 
lions,  a  warm  and  enduring  remembrance  of  his  manly  vir- 
lues  in  his  earnest  and  strongly  marked  character. 

VOL.  XXV. — 19 
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Sesolvedj  That  we  tender  to  his  afflicted  family  and  moufQ* 
ing  friends  our  sincere  sympathy  in  this  their  great  bereave* 
ment 

We  request  that  these  proceedings  may  be  entered  upoD 
the  minutes  of  this  Court,  as  a  perpetual  memorial  of  our 
legard  for  our  excellent  and  distinguished  associate^ and  that 
a  copy  of  the  same  may  be  furnished  the  family  of  the  de- 
ceased. 


JUDGE  LUMPKIN'S  RESPONSE. 

Another  gifted  man  is  gone — another  genial  spirit  depart- 
ed !  James  H.  Stark  is  cut  off  from  the  living,  and  who 
AM  declare  his  generation  ? 

Few  possessed  in  the  same  degree^  those  qualities  of 
liead  and  heart  which  win  the  love  and  esteem  of  all 
Has  the  city  of  his  residence  ever  witnessed  such  a  funeral? 
It  was  a  becoming  tribute  to  one  oi  Georgia's  most  popular 
^tizens.  The  bar  of  which  he  was  a  distinguished  orria- 
meDt,  the  various  fraternities  to  which  he  belonged,  the 
Church  of  Christ,  to  which  be  dedicated  himself  twenty 
years  ago,  the  community  in  which  he  was  so  general  a  fa- 
vorite, ail  united  in  weeping  over  the  grave  of  a  common 
benefactor  and  friend ! 

I  never  approach  a  task  like  the  present,  but  with  mingled 
leelings  of  pleasure  and  pain.  From  my  deep  attachment  to 
my  brethren  of  the  bar,  I  cheerfully  contribute  my  mite  on 
these  melancholy  occasions,  in  order  that  our  names  may 
live  together,  when  our  earthly  connection  is  dissolved.  But 
who  is  sufficient  to  exhibit  even  an  imperfect  outline  of  the 
private  and  professional  character  and  position  of  so  many 
legal  luminaries ;  who,  while  living,  attracted  so  large  a  share 
of  public  attention,  and  the  impression  of  whose  rare  quali- 
ties remain  too  fresh  upon  the  recollection,  tx^  enable  one  to 
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present  a  picture  which  will  not  fall  short  of  public  expecla* 
tion,  as  well  as  the  merits  of  the  individual  designed  to  be 
commemorated? 

But  to  portray  the  peculiarity  of  each,  would  be  to  over- 
look all  which  constitutes  the  distinction  between  men.  What 
makes  one  man  differ  from  another  ?  Such  a  painting  would 
convey  no  likeness  of  the  original,  and  make  it  as  flat  as  the 
canvass  on  which  it  is  delineated.  Would  that  I  had  the 
genius  of  Plutarch,  that  I  might  sketch  properly  the  lives  of 
those  deceased  worthies  who  have  adorned,  by  their  learning 
«nd  eloquence,  the  jurisprudence  of  our  State! 

I  am  cheered,  however,  by  the  thought,  that  to  fail  in  such 
an  eflFort,  where  there  is  so  little  chance  of  success,  reflects 
no  disgrace.  Without  dwelling  longer,  then,  upon  the  diffi- 
culties of  the  undertaking,  or  excusing  in  advance  its  imper- 
fect performance,  we  proceed  to  discharge  our  duty,  which  is 
to  pay  a  grateful  and  sympathetic  tribute  to  departed  worth. 

Although  I  have  known  the  deceased  long,  still,  as  we  liv- 
ed remotely  from  each  other,  my  associations  have  been  less 
intimate  with  him,  than  many  others  who  were  his  circuit 
companions.  It  is  only  as  a  member  of  this  Bar  that  1  have 
had  the  opportunity  of  appreciating  his  merit  as  a  man,  and 
his  skill  as  a  lawyer. 

Like  Crawpohd,  and  Gilmer,  and  Warner,  and  Unde»- 
w^ooD,  and  BAiLE7,andLAw,and  Hill,  and  Holt,  and  a  num- 
ber of  the  most  prominent  men  in  every  department  of  life^ 
Judge  Starke  commenced  his  career  at  fifteen  years  of  age^ 
as  a  teacher  of  youth,  and  followed  this  occupation  for  five 
years,  an  employment  eminently  adapted  to  qualify  men  for 
fnture  professional  distinction.  Having  studied  law  with 
Governor  Noble,  of  South  Carolina,  his  native  State,  he  was 
admitted  to  the  Bar  at  twenty-one  years  of  age,  and  emigra- 
ted immediately  to  Butts  county  in  this  State,  where  he  spent 
the  prime  of  his  manhood. 

The  new  portions  of  Georgia,  as  they  have  been  success- 
ively acquired  from  the  Indians,  the  Ocmulgee,  the  Fiitit» 
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South-Western  and  Cherokee  territorjr,  have  opened  the 
same  field  for  enterprise  and  talent^  that  new  countries  al* 
ways  afford  to  an  older  and  more  dense  population.  And 
how  many  of  the  men  who  have  exercised  a  controlling  in- 
fluence in  this  State,  are  indebted  to  this  circumstance  for 
Ifaeir  success  and  elevation  in  life?  A  virgin  soil  subdued 
to  a  high  state  of  culture,  a  wilderness  made  to  bloom  and 
blossom  as  the  rose ;  this  is  the  true  process  for  developing 
and  stimulating  to  their  full  proportions  and  growth  thcmen^ 
tal^  moral,  and  physical  capacities  of  men.  It  imparts  a  bar* 
dihood,  robustness,  simplicity,  and  manliness  to  character^ 
unattained  in  an  effete  population,  sinking  under  the  decrep- 
itude of  age.  Disregarding  and  despising  the  artificial  forms 
and  gewgaws  which  engross  so  much  of  the  time  and  thought 
of  what  is  falsely,  perhaps,  called  a  higher  civilization,  but 
which  tends  so  much  to  dwarf  the  intellect,  and  surrounded 
by  all  those  natural  scenes  of  beauty  and  sublimity,  the  na-» 
live  forests,  the  running  streams,  the  waterfalls  and  moun* 
tains,  spread  out  by  the  hand  of  the  great  Architect,  these 
pioneers  attain  to  a  stature  which  commands  respect  and  in* 
sures  promotion.  The  contrast  between  such  men,  and 
those  of  a  society,  waning  and  waxing  old  by  lapse  of  time^ 
is  that  which  exists  between  the  bird  of  Jove,  scaling  the 
blue  vaults  of  Heaven,  and  the  canary  entrapped  and  con- 
signed to  its  gilded  cage. 

To  the  business  of  teaching,  then,  and  his  emigration  te 
what  was  at  that  time  a  new  country,  our  brother,  like  so  ma- 
ny others,  is  mainly  indebted  for  his  success  and  distinction. 
•*  The  gods  are  ever  with  the  brave.^' 

The  mind  of  Judge  Stark,  while  quick  to  apprehend  a 
legal  proposition  in  all  its  bearings,  without  even  seeming  to 
analyze  it,  was  nevertheless  cautions  in  its  conclusions.  He 
seemed  always  to  have  examined  a  point  thoroughly,  before 
lie  pronounced  his  opinion.  His  thorough  preparation  al* 
ways  indicated  this,  for  he  never  tailed  to  fortify  with  clea 
4Uid  cogent  argument,  as  well  as  authority,  the  positions  h  e 
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aoQgbt  to  establish.  And  although  his  fancy  was  playfal^ 
ud  even  at  times  brilliant,  and  he  never  failed  to  deck  with 
the  choicest  flowers  the  thread  of  his  discourse,  still,  it  was 
aaanifest  that  his  sound  judgment  had  guided  his  researches 
And  to  say  of  one  that  he  excels  in  that  finest  and  rarest  of 
iotellectual  faculties,  a  sound  judgment,  is  to  award  the  high- 
Mt  praisa  In  every  condition  of  life,  public  or  private,  it  b 
worth  more  than  learning,  or  wit,  or  invention,  or  any  other 
mental  endowment.  Logic  may  fail  to  convince,  eloquence 
to  persuade,  or  imagination  to  charm,  but  a  good  judgment 
never  fails  to  win  the  prize,  and  confer  superiority  upon  its 
-possessor. 

As  a  lawyer,  Judge  Stark  was  candid  and  fair.  He  dealt 
in  facts  and  truth.  He  was  extremely  courteous  to  the  Bench 
mnd  Bar.  His  very  nature  revolted  at  the  idea  of  an  undue 
mdvantaga  He  spurned  the  thought  as  beneath  him.  His 
gallant  spirit  sought  an  open  field  and  a  fair  fight,  and  none 
dealt  thicker  or  heavier  blows.  He  was  a  Hercules  in  the 
Forum  as  well  as  at  the  Hustiogs.  Would  that  all  lawyers 
were  like  him,  practicing  no  trickery  himself,  and  ever  ready 
to  denounce  it  in  others,  never  knowingly  taking  an  untenable 
position,  or  persevering  in  error  when  pointed  out  In  a 
word,  it  may  be  truly  said  of  Stark,  he  was  an  honest  law- 
yer, an  honest  man. 

Man  was  made  to  work.  In  his  primeval  and  perfect 
state,  he  was  commanded  to  subdue  the  earth.  ^'His  mind 
18  a  mine  of  wealth.''  And  he  that  would  gain  distinction, 
■lust  earn  it  by  unceasing  industry.  Judge  Stark  acted  up- 
#11  this  principle. 

His  uprightness,  ability,  and  impartiality  as  a  Judge,  were 
sever  questioned.  His  sole  aim  was  to  ascertain  what  the 
law  was,  and  then  to  administer  it  without  fear  or  afiection, 
fartiality  or  prejudice,  for  or  against  either  party. 

As  a  legislator,  our  statute  books  and  public  archives 
s^und  with  the  evidences  of  his  statesmanship. 

Sail  I  attempt  to  portray  his  private  virtues  ?    He  certain- 


•♦, 


294  SUPREME  COURT  OF  GEORGIA. 


Obituary  of  Judge  James  H.  SUrk. 


ijr  possessed  in  an  extraordinary  degree,  those  qualities  which 
acquire  and  secure  favor.  His  manners  were  frank  and  po- 
lite, his  conversation  spaikiing  and  vivacious,  his  temper 
amiable  and  benevolent.  Who  labored  more  con^antly  and 
diligently  to  make  all  cheerful  and  happy  around  him?  With- 
out malice  and  without  guile,  he  had  a  large  loving  heart 
He  bad  a  kind  word  and  helping  hand  for  all.  It  is  not 
strange  that  such  a  man  should  have  a  host  of  attached 
friends,  of  whose  circle  he  was  always  the  chosen  and  cher- 
ished center,  and  that  he  left  not  an  enemy  behind ! 

One  of  the  most  beautiful  portraits  of  a  good  man,  to  be 
found  upon  record,  is  in  the  book  of  Job :  ^'  When  the  ear 
heard  me,  then  it  blessed  me,  and  when  the  eye  saw  me,  it 
gave  witness  to  me,  because  I  delivered  the  poor  that  criett 
and  the  fatherless  and  the  blessing  of  him  that  was  ready  to 
perish  came  upon  me,  and  I  caused  the  widow's  heart  to 
sing  for  joy.  I  was  eyes  to  the  blind,  and  feet  was  I  to 
the  lame.  I  was  a  father  to  the  poor,  and  the  cause  which  I 
knew  not  I  searched  out.  Then  said  I,  I  shall  die  in  my  rest'* 

Much  of  this  picture  is  peculiarly  applicable  to  the  la- 
mented dead.  A  friend  to  the  poor,  he  was  no  foe  to  the 
rich  I  considering  himself  on  a  level  with  the  highest,  he 
was  not  above  the  level  of  the  humblest.  He  was  fortunate  ia 
enjoying  the  confidence  and  favor  of  both ;  and  he  did  die  m 
his  rest  He  died  as  he  had  lived,  in  the  bosom  of  an  idolizing 
family  surrounded  by  those  he  so  much  loved,  and  for  whose 
comfort  he  had  toiled  so  long  and  indefatigably.  In  his  teat 
moments,  they  knelt  around  his  bed,  and  he  uttered  a  fervent 
and  soul  stirring  prayer  for  each  member  of  it  individually; 
and  then  he  implored  a  blessing  upon  his  beloved  country. 
How  well  this  closing  scene  comported  with  the  character 
of  the  man !     May  that  prayer  be  heard ! 

But  the  learned  lawyer,  the  just  Judge,  the  enlightened 
legislator,  the  public  spirited  citizen  and  patriot,  the  gene- 
rous and  charitable  neighbor,  the  fast  friend,  the  faithful  and 
fearless  Christian,  the  n^erciful  master^  the  iond  father,  tike 
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tender  and  devoted  husband,  has  passed  away;  and  the 
place  that  once  knew  him  shall  know  him  no  more  forever. 
And  it  becomes  us  to  bow  submissively  to  the  will  of  Him 
who  snfiepeth  not  a  sparrow  to  fall  to  the  ground  without 
His  Divine  permission,  who  doeth  all  things  well. 

Gentlemen,  let  your  report  and  resolutions  be  entered 
upon  the  minutes  of  the  Court  as  a  perpetual  memorial  of 
the  virtues  of  the  deceased — and  to  be  remembered  and  im- 
itated by  us,  his  surviving  brethren.    And  may  his  memory 
be  embalmed  in  our  hearts,  that  our  last  end  may  be  like 
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Wjf.  W.  Ross,  et  al.  plaintiffisi  in  error,  V8.  Martha  B.  Rosi^ 

defendant  in  error. 

SiMk  in  ibe  EAtonton  Bruioh  RaUroad,  it  not  rabjeot  to  garnislim«nt»  nt  the  !•- 
•tenoe  of  enditon  of  the  Stoekholden.  ^ 

Attachment,  from  Putnam  county.    Decided  by  Judge 
HarpjBican,  March  Term,  1658. 

An  attachment  was  sued  out  by  Martha  B.  Ross,  suing  for 
the  use  of  George  W.  Ross  against  William  W.  Ross  and 
Francis  D.  Ross,  residing  without  the  limits  of  the  State  of 
Creorgia,  on  a  promissory  note  for  j2l500  and  interest  Oa 
this  attachment  was  issued ;  a  summons  of  garnishment,  di- 
rected to  The  Eatonton  Railroad ;  the  summons  was  served 
on  Michael  Dennis,  President  of  the  Eatonton  Branch  Rail- 
road. He  answered  that  William  W.  Ross  was  the  holder  of 
fifty  shares  of  stock  in  the  said  Road,  and  that  Francis  D. 
Ross  was  the  holder  of  forty-eight  shares  therein,  and  thai 
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in  other  respects,  if  in  this,  the  said  road  did  not  owe  and  had 
not  owed  either  of  them,  or  had  any  effects  of  either  of  them. 

When  the  atiachnientcame  on  to  be  heard,  the  defendant's 
counsel  moved  the  Court  to  dismiss  the  same  on  the  follow- 
ing grounds : 

1st.  That  it  appears  to  the  Court  that  said  attachment  was 
served  on  the  shares  of  defendants,  as  stockholders  in  the  Ea- 
tontonBranr.h  Railroad,  by  a  summons  of  garnishment  direcl« 
ed  to  said  Eatonton  Branch  Railroad. 

2d.  Because  the  shares  of  a  stockholder  in  a  corporation 
cannot  be  levied  on  by  an  attachment,  neither  directly  nor 
through  the  means  of  a  summons  of  garnishment  issuing 
under  said  attachment. 

dd.  Because  it  appears  that  said  attachment  was  served  by 
a  summons  of  garnishment,  directed  to  the  Eatonton  Branch 
Railroad. 

4th.  Because  said  summons  of  garnishment  being  directed 
to  the  Eatonton  Branch  Railroad,  was  served  upon  the  Pres- 
ident of  said  road,  and  not  by  leaving  the  same  at  the  place  of 
transacting  the  usual,  and  ordinary  public  business  of  said 
corporation,  the  same  being  within  the  jurisdiction  of  said 
Court 

f  he  Court  overruled  this  motion,  and  the  case  having  been 
proceeded  with,  a  verdict  was  rendered  for  the  plaintiff. 

To  this  decision  of  the  Court  the  defendants  excepted,  amd 
filed  their  bill  of  exceptions,  assigning  the  same  as  e^ror* 

Davis  &  Lawson,  for  plaintiffs  in  error. 

Hudson,  contra. 

By  the  Court — Benning,  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  to  dimiss  die 
attachment? 

One  of  the  grounds  of  the  motion  was,  that  stock  in  this 
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railroad  is  not  subject  to  garnishment  by  creditors  of  the 
stockholders.    Was  this  a  good  ground  ? 

The  answer  to  this  question,  depends  on  the  import  of  the 
act  of  1856,  "to  authorize  the  issuing  of  attachments  and  gar- 
nishments," &c ;  for,  the  55th  section  of  that  act,  repeals  "all 
acts,  and  parts  of  acts,  upon  the  subject  of  attachments  and 
garnishments."    Acts  of  1856,  38, 

By  the  13th  section  of  this  act,  the  summons  of  garnish- 
ment, is  to  be  *'  directed  to  any  person  who  maybe  indebted 
to,  or  have  property  or  effects,  of  the  defendant,  in  their 
hands." 

By  this  section,  then,  it  would  seem,  that  all  of  the  debta, 
property,  and  effects,  of  the  debtor,  are  subject  to  garnish- 
ment 

But  the  16th  sectioh  says, "where  thegarnishee  appears  and 

answers  that  he  is  indebted,  or  has  property,  or  effects  in  hi« 
hands,  belonging  to  the  defendant  in  attachment,  judgment 
shall  be  rendered  against  him,  in  favor  of  the  plaintiff,  for 
such  acknowledged  indebtedness,  and  the  property  and  ef- 
fects, whatever  they  may  be,  shall  be  delivered  into  the  hands 
of  the  Sheriff,''  &c. 

Where  the  answer  is,  that  he  is, "  indebted,"  judgmeni  is 
to  be  entered  against  him, "  for  such  acknowledged  indebted- 
ness." 

Is  stock  in  this  railroad  such  a  debt,  ("indebtedness,")  of 
the  railroad  to  the  stockholder,  that  a  garnishing  creditor  of 
the  stockholder,  can  enter  up  judgment  for  it,  against  the 
railroad?  It  is  not;  it  is  a  debt  which,  the  railroad  dares 
not  pay  even  to  the  stockholder  himself^  the  road  may  pay  him 
dividends  on  it,  but  that  is  all.  See  charter,  section f  3,  ^cia 
o/l850j  240;  and  charier  of  Central  Railroad^  Rule  7,  (Pr. 
Dig.  330.^ 

.  The  debt  which  a  corporation  owes  to  one  of  its  stockhold- 
ers for  his  stock,  is  a  debt  of  a  peculiar  nature.  It  is  a  debt 
not  to  be  paid,  until  the  corporation  comes  to  wind  itself 
np.    When  the  corporation  winds  itself  up,  then  it  pays  back 
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to  its  Stockholders,  the  money,  it  received  from  them  for  its 
stock ;  during  its  existence  it  may  pay  them  the  profits  which 
it  makes  on  their  money,  but  anything  beyond  the  said  pro- 
fits,  it  dare  not  pay  them.  This  is  generally  tru&  It  is  true 
in  the  case  of  this  corporation. 

When  will  this  corporation  wind  itself  up  ?  It  may  nerer 
do  so.  Its  charter  sets  no  limits  to  the  time  of  its  existenc& 
Pr.  Dig.  333. 

It  follows,  that  the  time  may  never  come,  when  this  cor- 
'  poration  will  be  bound  to  pay  back  to  the  Rosses,  the  money 
it  received  from  them  for  their  stock.  If  so,  of  course,  no 
judgment  can  be  goi  against  the  corporation,  requiring  it  to 
pay  that  money  at  any  particular  time;  consequently,  no 
judgment  can  be  got  against  the  corporation,  under  the  said 
16th  section  of  the  act,  for  the  judgment  it  contemplates  is 
one  requiring  immediate  payment. 

There  is  no  other  part  of  the  act  under  which  such  a  judg- 
ment can  begot. 

We  may  conclude,  therefore,  that  although,  the  language 
of  the  13th  section  of  the  act,  is  broad  enough  to  include 
all  debts,  yet  that  the  16  th  section  of  the  act  is  such,  as  to  re- 
quire this  language  to  be  so  restricted,  that  it  shall  not  in- 
clude such  a  debt  as  this ;  a  debt  which  a  corporation  owes 
to  one  of  its  stock holdeirs,  for  the  money  received  from  him 
for  his  stock. 

If  dividends  were  due  to  the  Rosses,  the  case  would  be  dif- 
ferent. Dividends,  there  is  little  doubt,  stand  on  the  same 
footing  as  ordinary  debts  due  from  the  corporation  to  its 
stockholders. 

The  judgment  that  is  needed  in  such  a  case  as  the  pres- 
ent, is  a  judgment  authorizing  a  sale  of  the  stock*  There  is 
no  law  authorizing  such  a  judgment  in  attachments  or  gar- 
nishments, 16  GcL  437.  There  is  a  law  making  ^'bank  and 
ether  stock,  subject  to  execution.''  Cobb^  Dig.  511.  But 
this  law,  does  not  reach  the  present  case. 

We  think,  then,  that  this  stock  of  the  Rosses,  was  not  sub- 
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ject  to  this  garnishment,  and,  therefore,  that  the  Court  erred 
in  not  dismissing  the  attachment 

It  becomes  useless  to  consider  the  other  grounds  of  the 
motion. 

Judgment  reversed 


Tborkton,  (a  Slave,)  plaintiff  in  error,  vs.  Ths  Statb  ov 

GfiORoiii,  defendant  in  error. 

[IL]  Th«  offenM  of  being  an  aoeotsory  before  the  fact  in  murder,  la  one  that  may  be 
•omnitted  by  a  slare;  and  one  which,  if  committed  by  a  ilaTO,  i«  to  be  pnniahed 
vith  death. 

[X]  A  daTe  eonyieted  of  mnrder,  but  not  sentenced,  if  a  eompeient  witneti  for  the 
0tati^  on  the  trial  of  another  alave  indicted  as  aoeessory  before  the  fact  in  the 


Accessory  before  the  fact  to  murder,  from  Greene  county. 
Decided  by  Habdeman,  March  Term,  1858. 

Thornton,  a  slave,  was  indicted  as  accessory  before  the 
Ibe^fact  to  the  crime  of  murder,  in  abetting  and  procuring  a 
negro  slave,  John,  to  commit  the  murder. 

Upon  his  arraignment,  and  before  pleading  to  the  indict- 
ment, Thornton  and  his  master,  Robert  C.  Daniel,  demurred 
and  excepted  to  the  same,  on  the  grounds  that  there  was  no 
irfTenceset  forth  and  charged  in  the  said  indictment, of  which 
the  accused  could  be  prosecuted,  corrected  or  punished,  and 
that  the  offence  of  accessory  before  the  fact,  which  was  the 
tfence  set  forth  and  charged  in  the  indictment,  was  an  of- 
fence  that  could  not  be  committed  by  a  slave,  and  that  a  slave 
not  liable  to  be  prosecuted  or  punished  for  said  of- 
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fttice,  the  crimes  and  offences  prescribed  by  the  penal  cod^ 
being  alone  applicable  to  free  white  persons,  and  not  to  slaves 
or  free  persons  of  color. 

After  argument  on  this  demurrer,  the  Court  overruled  the 
same,  and  the  defendant  excepted. 

The  accused  then  pleaded  not  guilty  to  the  indictment 

Id  the  course  of  the  trial,  the  State  offered  as  a  witness,  a 
negro  slave  of  the  name  of  John,  who  had  been  convicted  of 
the  murder  for  which  the  accused  was  indicted  as  accessory 
'before  the  fact,  but  on  whom  judgment  had  not  been  passed. 

Counsel  for  the  accused  objected  to  the  competency  of  this 
witness,  on  the  ground  of  his  having  been  convicted  of  the* 
crime  of  murder  as  aforesaid. 

The  Court  overruled  this  objection,  and  decided  that  the 
said  slave  John  was  a  competent  witness,  and  the  defendaDi 
excepted. 

The  defendant  was  found  guilty  and  sentenced  to  death; 
.  Counsel  for  defendant  thereupon  filed  his  bill  of  exceptions 
assigning  the  above  rulings  and  decisions  of  the.  Court  as 
error. 

• 

Cone,  for  plaintiff  in  error. 
Lofton,  Sol.  Gen.,  contra. 
By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Is  the  offence  of  being  an  accessary  before  the  fact  in  mur- 
der, one  that  can  be  committed  by  a  ^/ave?  If  it  is,  is  theprni- 
isfament  death  ? 

In  1821,  the  Legislature  declared,  that  ^' murder  of  a  fiM 
white  person,"  "when  committed  by  a  slave,"  should  be  a 
capital  offence.     Cobb  Dig.  995. 

Does  the  offence  of  murder,  as  here  declared,  include  the 
offence  of  being  an  accessary  before  the  fact  in  murder?  1S 
it  does,  both  questions  are  to  be  answered  in   the  aflinn^tfve. 
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The  Legislature,  doubtless,  meant  by  "  murder,"  what  was 
murder  by  the  law,  as  the  law  then  was;  namely,  in  182 L 

The  law  as  it  then  was,  was  ihe  code  of  1817.  Did  muc- 
der,  by  that  code,  include  the  oflence  of  being  an  accessary 
before  the  fact  in  murder  ? 

The  £rst  section  of  the  second  division  of  the  code,  is  as 
follows:  ^' An  accessary  is  he  who  stands  by,  aids  and  as- 
sists; or,  who  not  being  present,  aiding,  abetting,  or  as- 
sisting, hath  advised  and  encouraged  the  perpetration  of  the 
crime.  He  or  she,  who  thus  aids,  abets,  or  assists^  shall  be  • 
called  a  principal  in  the  second  degree." 

Here^  advisers  brfore  the  fact,  that  is,  accessaries  before  the 
lacty  and  aiders  at  the  fact,  are  placed  on  the  same  footing, 
and  equally  made  prhicipals  in  the  second  degree. 

But  by  the  common  law,  a  principal  in  the  second  degree, 
in  murder,  was  a  murderer,  and  might  be  charged  in  the  in- 
dictment, as  being  guilty  of  murder.  1  Chitty  Cr.Law  260; 
1  Jlrch,  Cr.  Pr.  and  PL  13, 14. 

It  would  seem  to  follow,  that,  by  the  code  of  1817,  murder' 
included  in  itself,  the  offence  of  an  accessary  before  the  fact 
in  murder. 

Again,  the  code  of  1817,  no  where  prescribes  in  so  many 
words,  any  punishment  for  what  it  thus,  calls,  principals  in 
the  second  degree.     It  merely  defines  offences,  and  affixes 
to  them,  punishments.     Therefore,  unless  we  say,  that  these 
defined  ofieoces,  include  within  themselves,  the  offence  of 
the  principal  in  the  second  degree,  as  well  as  the  ofifence  of 
the  principal  in  the  first  degree,  we  say,  that  the  offence  of  the 
principal  in  the  second  degree,  was  to  go  unpunished.    But 
we  are  not  at  liberty  to  say,  that  the  legislature  intended  the 
offence  of  the  principal  in  the  second  degree,  to  go  unpunish- 
ed.    If  such  had  been  its  intention,  ii  would  not  have  devo- 
ted a  whole  division  of  the  code,  to  "accessaries  in  crimes." 
The  English  Courts  hold,  that, "  when  an  offence  is  pun- 
ishable  by  a  statute  which  makes  no  mention  of  principals 
in  the  second  degree,  such  principals  are  within  the  meaning 
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of  the  statute  as  much  as  the  parties  who  actually  commit 
the  offence."  1  ^rcK  Or.  Pr.  A  PL  13.  The  Coalhtaowr 
caiCf  1 ;  Leach  Cr.  cases,  64  ;  The  King  vs.  Taylor  ^  Skam^ 
and  note.  Id.  360 

It  is  true,  that  the  code  of  1833,  makes  accessaries  befim 
the  fact,  a  class  by  themselves;  but,  so  far  as  punishment  is 
concerned,  it  makes  no  distinction  between  them,  and  aides 
and  abettors  at  the  fact,  whom  alone  it  calls  principals  in  the 
second  degree.  Cobb  Dig.  781.  This  may  also  be  said  •€ 
the  common  law.     3  Black.  Com.  39. 

[1.]  We  think,  then,  that  by  the  act  of  1821,  a  slave  may 
be  guilty  of  the  offence  of  being  an  accessary  before  the  fiid 
in  murder ;  and  that  when  one  is  so  guilty  of  (bat  offence,  he 
is  to  be  punished  with  death. 

And  the  act  of  1821,  is  the  act  which  is  to  govern  ;  for  it  it 
the  latest.  I(  therefore,  there  is,  in  the  second  section  of  the 
act  of  1816,  '^for  the  trial  and  punishment  of  slaves,"  any- 
thing repugnant  to  the  act  of  1821,  that  thing  is  to  be  disre- 
garded Perhaps,  the  maxim,  '<  A  statute  which  treats  of 
things  or  persons  of  an  inferior  rank  cannot  by  any  general 
words  be  extended  to  those  of  a  superior,"  (1  Black.  Corm. 
88,)  is  sufficient  to  authorize  us  to  say,  that  there  is  nothing 
in  that  section  repugnant  to  the  act  of  1821. 

[2.]  Was  John,  the  slave  who  had  been  convicted  of  the 
murder,  but  on  whom  sentence  had  not  been  passed,  a  com- 
petent witness  for  the  State  ?  We  think  that  he  was.  The 
common  law  says,  that  what  works  the  disqualification  t» 
testify,  is,  not  the  verdict,  but  the  Judgment  1  Green  JSk 
Sec  375. 

It  is  much  to  be  doubted,  whether  our  statute  law  is  not 
such,  that  it  will  not  permit  even  the  judgment  to  woric  the 
disqualification. 

The  act  of  1816,  "to  carry  into  effect  the  penal  codep** 
provides,  (and  seemingly,  as  a  matter  of  course,)  for  taking 
the  testimony  of  convicts  in  the  Penitentiary.  Cobb  Dig. 
266. 
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The  Code  of  1833  declares,  that  any  person  who  shall  be 
convicted  of  perjury,  false  swearing,  or  subornation  of  per* 
jury,  shall,  in  addition  to  the  punishment  specified  for  those 
offences,  be  forever  disqualified  firom  being  a  witness  in  any 
matter  in  controversy.  Cobb  Dig.  804.  And  incluaio  unU 
uSf  exclusio  atttrius. 

^  On  the  trial  of  a  slave,  or  firee  person  of  color,  any  wit- 
ness shall  be  sworn  who  believes  in  God  and  a  future  state 
of  rewards  and  punishments."  Sec  5  qfAct  qf  1816/or  the 
trial  fyc  of  slaves.    Id.  988. 

We  agree,  then,  with  the  Court  below,  and  affirm  the 
judgments  excepted  to. 

Judgment  affirmed. 


David  M.   Lafitte,  Plaintiff  in  error,  va  Ai.xxAirDxm  B. 

Lawton,  defendant  in  enor. 

[1.]  ICwrUgQ  Mttiemente,  when  there  ii  any  doubt  in  regard  to  their  oonalnioliea, 
maat  be  ezponnded  so  ai  to  gire  effect  to  the  intention  of  the  partiee,  and  the 
word  "iirae"  is  often  nsed  as  a  word  of  pnroliaae,  and  must  be  freqnentlj  ao  intar- 
preted. 

£3.]  A  marriage  settlement  was  entered  into  between  A.  B.  L.,  the  hosband,  waM. 
M.  B.  B.,  the  wife,  by  whieh  the  wife's  property  was  oonyeyed  to  a  tnistee  npo« 
the  following  trostSy  to- wit:  Ist  A.  B.  Ii.  is  to  be  permitted  to  hare,  reoeire,  taka 
snd  eigoy  the  interest  and  profits  to  and  for  the  Joint  use,  benefit  and  support  of 
ihesttid  A.  B.  L.  and  M.  £.  B.,  the  intended  wife,  and  the  issue  of  the  marriage  (if 
they  should  be  blessed  with  any,)  during  the  life  of  the  said  A.  B.  L.  2d.  Afteir 
the  death  of  the  said  A.  B.  L.,  the  tmstoe  to  hold  the  trust  for  and  to  the  use,  ben- 
efit and  support  of  the  said  M.  E.  B.  (should  ahe  surrire  him)  and  the  issue  of  her 
body  by  the  said  contemplated  or  any  futnro  marriage  (if  she  should  be  bleased 
with  any)  during  the  life  of  the  said  M.  S.  B.  30.  After  the  decease  of  the  said  M. 
B.  B^  the  trustee  to  hold  in  trust  for  and  to  the  use,  and  support,  and  benefit  of 
4he  issue  of  the  body  of  the  said  M.  B.  B.  by  the  said  oontemplated  or  any  flitnza  i 
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if  she  ahould  be  blessed  with  any.    M.  £.  B.  died  in  tbo  liiiatiiAe  of  A.  B» 
Js.    There  were  issue  of  the  marriage. 

that  the  issue  of  the  marriage  took  the  whole  of  the  estate  subject  to  the  inie- 
of  A.  B.  L.  as  expressed  in  the  settlement 


iDJuDction,  from    Thomas  county.     Decided  by  Judge 
LoYB  at  Chambers,  25th  January,  1858. 

The  questions  in  this  case  arose  upon  the  constmctioa  of 
m  marriage  settlement  executed  in  South  Carolina  in  con- 
templation of  the  marriage  of  Alexander  B.  Lawton  and 
Mary  Elizabeth  Brisbane  on  the  20th  day  of  May,  IS29^ 
By  this  settlement,  certain  property  therein  described  was 
Tested  in  Wm.  H.  S.  Brisbane,  his  executors,  administrators 
and  assigns,  upon  certain  trusts,  of  which  the  following  only 
«ie  material  to  the  present  case.  ^  That  is  to  say,  in  trust  for 
llie  said  Maiy  E.  Brisbane  until  the  solemnization  of  the 
flud  intended  marriage,  and  from  and  immediately  after  the 
solemnization  of  the  said  intended  marriage  then  in  trust, 
that  he,  the  said  Wm.  H.  Brisbane  (trustee)  his  executors,  ad- 
ministrators and  assigns  shall  and  do  permit  the  said  Alex- 
ander B.  Lawton  to  have,  receive,  and  take  and  enjoy  all 
the  interests  and  profits  of  the  said  property  to  and  for  the 
joint  use,  benefit  aud  support  of  the  said  Alexander  B.  Law- 
ton  and  Mary  R  Brisbane,  his  intended  wife,  and  the  issue 
ef  their  marriage  (if  they  shall  be  blessed  with  any)  during 
the  life  of  the  said  Alexander  B.  Lawton,  and  after  liis  de- 
cease, in  trust  for  and  to  the  use,  benefit  and  support  of  the 
aaid  Mary  Elizabeth  Brisbane  (should  she  survive  him)  and 
the  issue  of  her  body  by  the  said  contemplated  or  any  future 
marriage  (if  she  should  be  blessed  with  any)  during  the  life 
of  the  said  Mary  Elizabeth  Brisbane,  and  after  her  decease 
in  trust  for  and  to  the  use,  support  and  benefit  of  the  issue  of 
the  body  of  the  said  Mary  Elizabeth  Brisbane  by  the  said 
contemplated  or  any  future  marriage.'' 

Mary  Jane  Lawton,  a  child  of  this  marriage, intermarried 
vith  David  M.  Lafitte,  and  after  the  death  of  her  mother 
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had  a  child  and  died.  Shortly  after  this  child  died  in  infan- 
cy, leaving  its  grand-father,  the  said  Alexander  B.  Lawton, 
and  its  father,  D.  M.  Lafitte,  surviving. 

The  bill  in  this  case  was  filed  by  D.  M.  Lafitte  against  Al- 
exander B.  Lawton  for  an  account  and  payment  of  the  accu- 
mulated rents  and  profits  of  one-third  partof  the  trust  property 
which  had  accrued  since  the  death  of  the  said  Mary  E. 
Lawton,  and  also  claiming  to  receive  for  the  future  the 
annual  rents  and  profits  of  the  said  one-third  part  of  said 
trust  property,  till  the  death  of  the  said  Alexander  B.  Law- 
ton,  and  also  for  an  injunction  restraining  the  said  Alexan- 
der B.  Lawton  from  selling  or  removing  the  trust  property, 
claiming  a  remainder  in  fee  to  one*half  of  the  same,  after  the 
death  of  the  said  Alexander  B.  Lawton. 

The  complainant,  by  his  bill,  also  stated  that  there  were 
two  children  of  the  marriage  living  at  the  time  of  the  decease 
of  the  said  M.  E.  Brisbane,  and  charged  that  the  said  A.  B. 
Lawton  had  several  times  endeavored  and  threatened  to  sell 
the  trust  property. 

The  Court  below  refused  to  grant  the  injunction  on  two 
grounds : 

Ist  Because  ^  the  equities  in  said  bill  are  uncertain.'' 

8d.  Because  ^  even  if  the  equities  are  certain,  the  allega- 
tions in  said  bill  are  insufficient  to  authorize  the  extraordina- 
ry process  of  injunction." 

To  these  rulings  of  the  Court,  complainant's  counsel  filed 
his  bill  of  exceptions,  saying  that  the  Court  erred : 

1st  In  refusing  said  injunction." 

2d.  In  ruling  that  the  equities  in  said  bill  are  uncertain. 

3d.  In  ruling  **  that  even  if  the  equities  are  certain,  the  al- 
legations are  not  sufficient  to  authorize  an  injunction." 

EvcokeH.  Hines  appeared  for  the  plaintiff  in  error. 
A.  B.  Lawtor,  contra. 
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Whether  the  Court  ought  to  have  granted  to  the  complain- 
ant the  remedy  by  injunction,  depends  on  the  construe tioa 
which  ought  to  be  placed  on  the  marriage  settlement;  for  if 
he  has  rights  under  that  settlement,  which  entitled  him 
to  a  future  enjoyment  of  the  property,  or  a  part  of  it,  tho  al- 
legations in  the  bill  of  the  defendant's  appropriation  of  the 
property  to  his  awn  use,  a  sale  of  part  of  it  and  threats  to 
sell  more, and  denying  the  complainant's  right,  are  sufficient  to 
entitle  him  to  an  injunction,  and  the  Court  below  ought  to 
have  awarded  it. 

[1.]  This  contract  having  been  made  in  South  Carolina 
by  parties  residing  there  at  the  time,  it  must  be  construed 
according  to  the  laws  of  that  State,  though  we  do  not  say 
that  it  would  be  subject  to  a  different  interpretation  if  it  had 
been  executed  in  this  State  by  parties  resident  hera  Our 
first  duty  is  to  affix  a  meaning  to  the  term  ^  issue,''  as  used 
in  the  marriage  settlement  It  occurs  in  four  different  pla- 
ces. The  word  '^  issue,"  in  legal  construction,  is  a  word  of 
purchase.  Feame  on  Rem,^  106.  It  is  a  less  technical  ex- 
pression than  heirs  of  the  body,  but  it  is  often  a  word  of  lim- 
itation, and  sometimes  it  cannot  be  otherwise  construed.  The 
terms  ^'  heirs  of  the  body"  have  been  held,  in  South  Caroli- 
na, to  be  words  of  purchase,  when  used  in  a  marriage  set- 
tlement 

The  Court  in  that  case  said  that  '^  it  being  a  case  of  mar- 
riage settlement,  makes  it  a  strong  case  in  favor  of  children 
who  are  deemed  purchasers  for  valuable  consideration*'* 
Oamer  vs.  executors  of  Oamer,  1  Dess.  Sep.  437,  444.  In 
the  case  of  Doe  ex  dem  Cooper  vs*  ColliSy  Lord  Eenyonsaid 
^  that  in  a  will,  issue  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  answer  the  intention  of  the  devisor, 
though  in  the  case  of  a  deed  it  is  universally  taken  as  a 
word  of  purchase."  4  Term  Hep.  299.  ^  In  marriage  set- 
tlements the  most  favorable  exposition  of  words  will  be 
made  to  support  the  intention  of  the  parties."     2  DessauM 
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Rip.  185, 126.  ^  Marriage  is  the  highest  consideration ;  pro- 
Tision  for  the  children  is  the  immediate  object  of  settlements, 
and  is  intended  as  an  effectual  provision.  The  issue  are  pur- 
chasers for  a  valuable  consideration."  1^/  Deaa.  Rep,  443. 
The  word  issue  in  the  instrument  under  consideration,  in 
the  three  places  in  which  a  benefit  is  secured  to  them,  is  a 
word  of  purchase.  Alexander  B.  Lawton  having  survived 
his  wife,  the  subsequent  trusts  for  her  and  for  the  possible  is* 
sae  of  any  future  marriage  need  not  be  considered,  except  as 
muxiiiaries  in  interpreting  the  settlement. 

£2.J  The  legal  interest  and  estate  in  all  the  property  and 
choses  in  action,  the  subjects  of  the  trust  wera  conveyed  to 
William  H.  Brisbane.  He  was  to  permit  the  said  Alexan- 
der B.  Lawton,  after  the  solemnization  of  the  marriage,  to 
have,  receive,  take  and  enjoy  all  the  interests  and  profits  of 
the  said  property  to  and  for  the  joint  use,  benefit  and  sup- 
port of  the  said  Alexander  B^  Lawton  and  Mary  Elizabeth 
Brisbane  (the  wife)  and  the  issue  of  their  marriage  (if  they 
•hould  be  blessed  with  any)  during  the  life  of  the  said  Alex- 
ander B.  Lawton.  The  trustee  wsls  to  permit  Lawton,  du- 
ring his  life,  to  receive  the  interest  and  profits,  not  to  his  own 
use,  but  to  \he  joint  use,  benefit  and  support  of  himself,  wife 
and  the  issue  of  the  marriage,  if  any.  The  death  of  the 
wife,  in  the  lifetime  of  the  husband,  could  not  divest  the  issue 
of  the  maniage  of  their  interest  under  the  terms  of  the  set- 
dement,  nor  enlarge  the  interest  of  Lawton  into  a  fee  for  a 
part  or  the  whole  of  the  property.  His  interest  remained  the 
same,  unaffected  by  that  event 

Had  Lawton,  the  husband,  died,  leaving  his  wife  survi- 
Ting  him,  the  trust  was  to  remain  for  the  use,  benefit  and 
support  of  the  wife  and  her  issue  by  her  first  or  any  other 
marriage ;  and  lastly,  after  her  death,  for  the  use  and  sup- 
port and  benefit  of  the  issue  of  the  body  of  the  wife  by  any 
marriage.  Looking  through  the  whole  instrument,  it  was 
dearly  the  intention  of  the  parties,  that  the  parents  respec- 
tiTdly  should  have  an  usufructuary  interest  in  the  prop- 
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•rty  during  their  lives,  if  there  were  issue  of  the  marriage» 
joiatly  with  the  children,  and  that  there  was  no  such  Umi4 
to  the  interest  of  the  children.  Provision  for  the  children 
was  the  immediate  object  of  this  settlement,  and  it  was  inten- 
ded as  an  effectual  provision. 

If  there  had  been  no  issue  of  the  marriage^  the  marital 
right  of  the  husband  would  have  attached  to  all  that  part  at 
the  property  not  effectually  limited  over ;  but  the  provisioi^ 
for  the  children  bars  that  right  of  the  husband.  It  is  bia. 
agreement  that  it  should  do  it,  and  the  property  vested  isx 
them  subject  to  the  interest  of  the  husband,  as  expressed  in 
the  deed  of  %&ttlement.  I  acknowledge  that  I  had  some 
doubt  on  the  terms  of  this  settlement  and  the  facts  of  this 
case,  if  the  subsequent  provisions  of  the  deed,  even  by  aid* 
ing  in  ascertaining  the  intention  of  the  parties,  could  pre* 
vent  the  husband  from  sharing  the  property  with  the  issue 
of  the  marriage;  but  I  yielded  that  to  the  strong  conviction 
of  my  brethren,  that  the  husband  could  not  take  more  than 
a  life  interest  in  the  property,  and  that  to  be  shared  with  the 
issue  of  the  marriage. 

The  children  do  not  claim,  as  contended  for  by  plaintiff  in 
error,  through  the  husband.  The  entire  property  proceeded 
from  the  wife.  She  did  not  secure  more  than  a  life  intereal 
in  it  to  herself,  and  she  could  not  have  intended  a  greater  for 
her  husband.  On  this  application  for  an  injunction,  the  iacti 
of  the  bill  must  be  taken  as  true,  and  they  are  quite  suffi* 
cient  to  entitle  the  complainant  to  it.  If  he  proceeds  with 
his  cause,  however,  he  must  take  out  administration  on  the 
estate  of  his  deceased  wife. 

Judgment  reversed. 
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The  Bute  ts.  LATinU  and  Wiikos. 

'The  STAT£y  ex  reL  John  M.  Tuckeb,  plaintiff  in  error,  til 
Layinia,  a  person  of  color^  defendant  in  error. 

The  State  on  the  relation  of  John  M.  Tvceer,  plaintiff  in 
error,  v&  Wilkes,  a  male  slave,  defendant  in  error. 

(1.]  A  certiorari  does  not  lie  at  the  instance  of  the  State  to  the  Superior  Coiiilib 
to  obtain  a  rehearing  in  the  Inferior  CourtSi  against  a  slave,  who  has  beeo  ae- 
qnitted  for  an  alleged  violation  of  the  Acts  of  1818,  Cobb  902,  or  of  1839^  CM 
1006. 

r2.]  A  writ  of  ertor  does  not  lie  to  this  Court,  in  a  criminal  ease  at  the  i 
of  the  State . 


Certiorari,  from  Baldwin  county.  Decided  by  Judges 
Hardeman,  February  Term,  1 858. 

The  bills  of  exception  in  these  two  cases  were  j&led  under 
the  following  circumstances : 

A  warrant  returnable  to  the  Inferior  Court  was  issued 
against  a  negro  woman  Lavinia,  on  the  information  of  John 
M.  Tucker,  for  residing  in  the  State  of  Georgia  without  her 
name  being  inserted  in  the  book  of  registry  of  free  persons 
of  color  kept  by  the  Clerk  of  the  Inferior  Court ;  enjoying  the 
profit  of  her  labor  and  not  being  in  the  employment  of  a 
master  or  owner,  contrary  to  the  5th  and  6th  sections  of  ftie 
Ajct  of  18th  December,  1818,  entitled  ^  An  Act  supplemeatsr 
ry  to  and  more  effectually  to  enforce  an  Act  entitled .  'an  Jt^cX^ 
prescribing  the  mode  of  manumitting  slaves  in  this  State*' '' 

Upon  the  hearing,  the  prosecutor  introduced  as  a  witness 
Tomlinson  Hart,  who  swore  that  the  said  Lavinia  lived  in 
a  house  not  belonging  to  him,  nor  provided  for  her  by  him  ; 
that  the  said  Lavinia  belonged  to  him,  but  did  not  work  for 
him,  nor  had  she  done  so  for  ten  or  fifteen  years^  nor  did  she 
work  for  any  white  person  by  virtue  of  any  contract  for  h];i 
benefit ;  witness  gave  her  papers. 
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The  case  being  closed  and  argued,  the  prosecutor  asked 
the  Court  to  let  the  witness  explain  how  the  slave  came  to 
pass  away  from  his  premises  and  live  alone  as  a  housekeeper, 
but  the  Court  refused. 

Prosecutor  then  moved  the  Court  to  declare  the  said  JLavi- 
nia  forfeited.  The  Court  refused  the  motion  and  decided 
that  the  said  Lavinia  was  the  slave  of  Tomlinson  Hart,  and 
liable  to  his  debts.  From  this  decision  the  prosecutor  appeal- 
ed by  eertiorari  to  the  Superior  Court 

After  argument,  the  Court  dismissed  the  certionxn,  on  the 
ground,  that  the  proceeding  being  criminal,  and  the  defend- 
ant Lavinia  having  been  acquitted  by  the  Inferior  Court,  the 
Superior  Court  had  no  constitutional  power  to  order  a  rehear* 
ing. 

A  warrant  was  also  issued  against  Wilkes  a  male  slave,  on 
the  information  of  John  M.  Tucker,  for  returning  to  the  State 
of  Georgia  from  the  State  of  New  York,  a  non-slaveholding 
State,  since  the  passing,  and  in  contravention  of  (he  5th  sec- 
tion of  the  statute  26th  December,  1835,  entitled  ''An  Act 
to  amend  the  several  laws  now  in  force,  in  relation  to  slaves 
and  free  persons  of  color." 

Upon  the  hearing,  the  prosecutor  proved  by  Tomlinson 
Hart  that  the  slave  Wilkes,  the  prisoner  was  in  the  States  of 
New  York,  New  Jersey,  and  Pennsylvania  in  1853,  and  mo- 
ved the  Court  to  adjudge  him  forfeited  according  to  the  5th 
section  of  the  Act  of  1835. 

The  Court  decided  against  the  motion  and  dismissed  the 
warrant  on  the  ground,  that  the  Act  of  1835,  did  i^ot  apply 
criminally  to  the  case  as  claimed  by  the  prosecutor. 

From  this  decision  the  prosecutor  appealed  by  certiorari 
to  the  Superior  Court. 

After  argument,  the  Court  below  dismissed  the  certiorari 
on  the  ground  ^  that  as  the  original  proceedings  in  the  Court 
below,  viz:  the  Inferior  Court  of  Baldwin  county,  was  of  a 
criminal  nature,  and  the  Inferior  Court  had  decided  in  favor 
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0f  the  defendant  therein,  that  therefore  the  Superior  Court 
had  no  constitutional  povfet  to  order  a  rehearing." 

To  these  decisions  of  the  Court  the  informer  John  IL 
Tucker  filed  his  bill  of  exceptions,  assigning  the  same  as 
error. 

McKiNLKT,  for  the  plaintiff  in  error. 

Kbnan  k  Harris,  contra. 

By  the  Court. — Lubcpkin  J.  delivering  the  opinion. 

The  woman  Lavinid  was  informed  against  for  violating 
die  6th  section  of  the  Act  of  1818,  Cobb  992,  for  working  at 
lai^e  and  enjoying  the  profits  of  her  labor,  not  being  in  the 
employment  of  any  master  or  owner,  or  of  any  white  person, 
by  virtue  of  any  contract  with  a  master  or  owner,  securing 
to  such  master  or  owner  the  profits  arising  from  the  labor  of 
said  slave,  being  a  woman  of  color. 

Wilkes  was  prosecuted  for  violating  the  5th  section  of  the 
Act  of  1835,  Cobb  1008,  which  prohibits  a  male  slave  from 
letuming  to  this  State,  after  having  been  in  a  non-slavehold- 
ing  State.  The  accused  were  duly  arrested  and  brought  be- 
fore the  Justices  of  the  Inferior  Court  of  Baldwin  county,  or 
a  majority  of  them,  and  severally  put  upon  their  trial;  and 
after  hearing  the  evidence  were  acquitted  and  discharged  by 
the  Court. 

[1]  Both  cases  were  brought  before  the  Superior  Court  by 
tertiorarij  and  Judge  Hardeman  dismissed  the  certiorari  on 
die  ground,  that  the  defendants  having  been  acquitted  by  the 
proper  tribunal,  constituted  by  law  for  their  trial,  he  had  no 
constitutional  power  to  order  a  rehearing.  To  reverse  this 
decision,  these  writs  of  error  are  prosecuted.  We  are  of  the 
opinion  that  no  error  was  committed  by  the  Circuit  Judge 
Independent  of  the  Act  of  1803,  which  negatives  the  idea^ 
that  slaves  can  be  twice  tried  for  the  same  offence,  Clajfton^s 
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DigiBitpage  133,  we  see  no  reason  why  this  great  principle 
of  the  common  law  should  not  be  applicable  to  slaves  and 
free  peisons  of  color,  as  well  as  to  white  persons.  Indeed 
counsel  concede  that  slares  are  protected  by  this  humaoa 
principle,  as  to  all  prosecutions  which  subject  them  to  corpo* 
ral  punishment.  But  he  insists,  that  the  great  policy  of  the 
State  as  manifested  in  her  anti-manumission  laws  forbids 
that  the  doctrine  should  be  extended  to  cases  like  these- 
While  we  concur  with  our  brother  McKiitlbt,  that  our  ^loli- 
cy  is  not  to  favor  the  freedom  of  the  slave,  real  or  colorable^ 
still  the  State  has  passed  no  statute,  making  the  discrimioa^ 
tion  contended  for.  On  the  contrary,  there  is  abundant  evi- 
dence upon  the  statute  book,  that  she  has  guarded  with  a 
magnanimity  worthy  of  her  power  and  greatness,  the  libexty 
of  persons  of  color  claiming  to  be  frea 

In  the  opinion  of  this  Court,  there  is  nothing  either  in  the 
7th  section  of  the  3d  article  of  the  Constitution  of  the  Stale^ 
Co66  1123,  giving  to  the  Judges  the  right  to  use  all  writi 
necessary  to  carry  their  powers  iully  into  effect;  nor  in  the 
10th  section  of  the  Act  of  1818,  Cobb  994,  making  it  the  du- 
ty of  all  Courts  and  Judges,  before  whom  any  proceeding 
may  be  had,  under  that  Act,  so  to  construe  the  several  pi»* 
visions  thereof,  as  to  carry  the  same  into  complete  operation^ 
according  to  the  true  spirit,  intent  and  meaning  thereof^  as 
declared  in  the  preamble,  which  will  justify  the  interpositioa 
of  the  Superior  Court  in  these  cases. 

The  Act  of  1829,  not  referred  to  by  counsel,  Gobi  1020^ 
is  evidence  that  the  Superior  Courts  did  not  claim  to  ezerciee 
the  power  of  controlling  the  Inferior  Judicatories,  as  to  the 
trial  of  slaves.  It  is  expressly  conferred  by  that  Act  in  cer^ 
tain  ctiseSf  namely,  the  trial  of  slaves  and  free  persons  ef 
color,  under  the  Acts  of  December  1811  and  1816;  and  ef 
any  Acts  amendatory  thereoC  The  prosecutions  in  the  twe 
cases  before  us,  were  not  under  either  of  those  Acts  or  anj 
other  amendatory  thereof,  but  for  violations  of  the  Acta  ef 
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1818  and  1835.    The  inclusion  of  the  one  claaa  of  caaas,  is 
the  ei^cluaion  of  all  others. 

It  is  worthy  of  notice,  that  notwithstanding  the  wards  of 
the  Act  of  1889,  gives  to  *^  either  party  the  right  to  cerliarari 
any  proceeding  originating  under  the  acts  therein  specified, 
it  is  not  believed  that  the  State  has  ever  claimed  to  exerciso 
the  right ;  that  is  to  obtain  a  second  trial  when  a  slave  has 
been  acquitted,  and  we  apprehend  it  would  hardly  be  tolera- 
ted, especially  if  the  discharge  was  upon  the  merits.  The 
words  either  party  have  probably  been  construed  to  be  equiv- 
alent to  any  party,  that  is,  any  party  dtfendant.  In  the  face 
of  this  statute,  it  is  not  denied  that  an  acquittal  from  the 
offences  designated  in  the  Acts  of  1811  and  1816,  and  the 
Acts  amendatory  thereof,  is  final. 

But  we  repeat,  it  is  needless  to  dwell  upon  this  Act.    The 
cases  under  consideration  do  not  come  within  its  provision. 

[2.3  But  there  is  another  principle  involved  in  this  discussion 
which  has  been  entirely  overlooked  Suppose  Judge  Hab- 
DEMAif  was  wrong,  can  his  errors  be  brought  up  by  the  Staie, 
before  this  Court  for  revisioa  ?  This  question  was  solemnly 
argued  and  decided  by  this  Court  in  the  State  vs.  Jones,  1 
OcL  Rtp.A22y  in  which  was  held,  that  a  writ  of  error  does  not 
lie  to  this  Court,  in  a  criminal  case,  at  the  instance  of  the 
Stata  We  adhere  to  that  position.  We  believe  it  to  be  a 
sound  exposition  of  the  Act  of  1845,  creating  this  Courts 
Counsel  for  the  State  approve  of  that  determination.  It  might 
be  conceded  then,  that  the  Circuit  Court  had  the  right  to  cot- 
rect  the  alleged  error  committed  by  the  Inferior  Court  in  ac- 
quitting these  prisoners;  still  it  may  be  assumed  that  this 
Court  can  take  no  cognizance  of  the  judgment  of  the  Supe- 
rior Court 

One  word  as  to  the  Act  of  1835.  Does  it  not  need  amend- 
ment ?  Does  not  a  slave  who  is  carried  by  his  owner  to  a 
non-slaveholding  State  and  voluntarily  returns,  give  the  high- 
est evidence  of  bis  fidelity  to  the  Soath  ?  Besides,  by  exam- 
ining the  language  of  that  Act,  it  is  directly  repugnant  to  the 
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fugitive  slave  law  of  1850.  The  owner  subjects  himself  to  a 
penalty  for  bringing  back  his  runaway  from  the  free  States. 
A  slave  who  has  escaped  and  is  brought  back  in  tntrittan,  is 
likely  to  be  a^  more  dangerous  person  than  one  who  comes 
1>aek  of  his  own  accord. 

Judgment  affirmed. 


David  S.  Johnston^  plaintiff  in   error^  vs.  Robebt  Crawlet, 

defendant  in  error. 

[1.]  Certain  penons  araociated  and  drew  np  a  declaration  and  recorded  it^agreeablf 
to  the  act  of  1847,  anthorixing  persons  to  prosecute  thebnmness  of  maaa&etnriDg 
with  ooiporate  powers  and  privileges,  and  assumed  the  name  of  the  Madison  Btcam 
Hill  Company.  On  the  11th  of  Febmaiy  1854,  the  Legislatuxepused  an  actgruit- 
ing  corporate  powers  and  priyUegBS  to  the  Madison  Steam  Mill  Compaoy,  reeog- 
niaing  it  as  a  body  corporate  and  politic,  declaring  among  other  things  that  it 
ahonld  have,  possess  end  ei^joy  all  the  franehues  which  were  then  held  hy  the 
Mid  eoiBpany.  Held  that  these  two  acts  so  far  as  they  are  oonsisient  with  eseh 
other  make  the  charter  of  the  company. 

[3.]  The  acceptance  of  the  new  act  did  not  destroy  the  old  organisation. 

£3.]  If  an  agent  of  a  corporation  haye  authority  to  conyey  a  mortgage,  and  tffixes 
thereto  anything  which  the  law  recognises  4s  a  seal  when  sifized  by  a  natual  per- 
son, it  will  be  a  good  execution  presumptively  by  theeoiporation. 

[4»]  The  purchaser  at  SheriiTs  sale,  of  property  subject  to  a  mortgage  with  sotiee 
of  the  mortgage,  cannot  occupy  a  more  favorable  position  in  relation  to  the  piop- 
arty  than  the  mortgagor. 

» 

Claim.  In  Morgan  Superior  Court  Tried  before  Judge 
Habdeman,  at  March  Term,  1858. 

This  was  a  claim  interposed  by  David  S.  Johnston  to  the 
Madison  Steam  Mill  and  the  machinery  thereto  appertainiogt 
lAicb  had  been  levied  upon  hy  the  Sheriff  under  a  mortgage 
Afa-s  issued  at  the  suit  of  Robert  Crawley  against  the  Midi- 
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son  Steam  Mill  Company.  Johnston  claimed  the  property 
under  and  hj  virtue  of  a  sale  thereof,  made  sometime  before 
by  the  Sheriff,  under  generaljudgments  and  executions  against 
said  Ck)mpany  of  junior  date  to  Crawley's  mortgage. 

Crawley^s  moitgage  was  dated  85th  April,  1855,  and 
judgment  of  foreclosure  6th  March,  XSSSjlfa.  issued  15th 
March,  1856. 

Upon  the  trial  the  plaintiff  in  execution,  Crawley,  offered  in 
eyidenee  the  mortgage  JL  fa^  and  entries  thereon ;  proved 
that  Dr.  Elijah  Jones  acted  as  President  and  Albert  G.  Foster 
as  Secretary  of  the  Madison  Steam  Mill  Company,  from  De- 
cember 1854,  till  it  stopped  running;  that  when  the  Sheriff  sold 
the  Mills  under  the  generaljudgments  against  the  Company, 
in  March  1856,  public  notice  was  given  that  there  were  sever- 
al mortgages  upon  the  property  of  older  dates  than  the  judg- 
ments ;  amongst  which  was  the  mortgage  of  Crawley,  which 
had  been  foreclosed,  and  that  the  others  were]  in  progress  of 
fereclosure.  The  property  was  bought  by  David  S.  Johnston 
the  claimant,  for  0126.  The  Company  ceased  to  run  the 
factory  in  March,  1855.  ^ 

Plaintiff  further  proved,  that  when  the  same  property  was 
subsequently  levied  upon  under  his  mortgagey!.^  and  offer- 
ed for  sale  by  the  Sheriff,  that  claimant  was  present,  read  a 
paper  to  the  persons  then  assembled,  and  afterwards  bid  for 
the  property,  but  before  it  was  knocked  down,  stopped  bid- 
ding and  made  known  his  claim  and  interposed  the  same. 
The  ameunt  due  on  the  mortgages,  all  of  which  were  of  older 
date  than  the  general  judgments,  was  about  eighteen  or  twen- 
ty thousand  dollars. 

1.  Claimant  offered  in  evidence  the  executions,  issued  on 
the  generaljudgments,  and  levied  upon  the  property  in  dispute, 
and  under  which  it  was  sold  when  he  became  the  purchaser. 

2.  The  deeds  of  the  Sheriff  to  claimant  for  the  property  in 
controversy. 

3.  The  mortgage  to  Crawley,  under  foreclosure  of  which 
ihejifa.  now  levied,  issued.    This  mortgage  had  a  scroll 
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(L.  S.)  Opposite  the  names  of  E.  E.  Jones,  President,  and  A. 
6.  Foster  Secretary,  subscribed  to  said  mortgage,  and  purpor- 
ting to  be  executed  by  said  Company,  per  said  President  and 
Secretary,  but  no  impression  of  a  corporate  seal,  nor  anything^ 
purporting  to  be  a  seal,  except  the  scrolls  above  mentioned. 
4.  Claimant  then  put  in  evidence  the  book  of  minutes  of 
said  Company. 

Claimant  having  closed  his  testimony,  the  plaintiff  in  ex- 
ecution offered  as  rebutting  evidence,  the  recorded  declaration 
from  the  records  of  the  Superior  Court  of  Morgan  county,  of 
certain  persons  whose  names  are  thereunto  signed,  of  their 
having  associated  themselves  as  a  company,  for  the  purpose 
of  manufacturing  into  yarn  and  cloth,  the  staples  of  cotton 
and  wool,  under  the  corporate  name  of^  The' Madison  Steam 
Mill  Company,'^  agreeably  to  an  act  of  the  General  Assembly 
of  the  State  of   Georgia,  approved  22d  December,  1847, 
entitled  ^  an  act  to  authorize  all  the  free  white  citizens  of  the 
State  of  Georgia,  and  such  others  as  they  may  associate  with 
them,  to  prosecute  the  business  of  manufacturing  with  corpora 
ate  powers  and  privileges."    Also,  the  recorded  affidavit  of 
JBlijah  E.  Jones,  styling  himself  President  of  said  company 
setting  forth  Ae  amount  of  capital  stock  actually  paid  in^ 
agreeably  to  a  requirement  of  the  act  herein  before  last  men* 
tioned;  which  evidence  was  objected  to  by  claimant's  coun* 
eel,  as  incompetent  in  this  case,  there  being  already  evidence 
before  the  Court,  showing  that  subsequently  to  the  recording 
of  said  declaration  and  affidavit,  and  before  the  execution  of 
the  mortgage  upon  foreclosure  of  which  plaintiff*s  execution 
had  been  issued ;  the  persons  who  in  their  corporate  character 
are  defendant  in  execution,  had  adopted  a  different  charter, 
herein  before  mentioned  as  set  forth  in  the  act  approved  on 
the  eleventh  day  of  February,  A.  D.  1854,  and  thereunder  had 
commenced  a  new  and  different  corporate  existence,  which 
objection  was  overruled  by  the  Court  and  the  evidence  ad- 
mitted: to  which  ruling  claimant's  counsel  excepted  and  do 
now  except. 
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After  the  testimony  was  closed  and  in  the  furtherprogress 
of  said  caose,  when  the  Court  was  proceeding  to  charge  the 
jury,  counsel  for  claimant,  requested  the  Courtto  charge  the 
jury,  (such  request  and  oihers  hereinader  mentioned,  being 
then  and  there  submitted  in  writing): 

1.  **  That  auihoriiy  to  execute  a  deed,  or  conveyance  of  real 
estate,  under  seal,  must  be  by  instrument  under  seal :  And 
that  this  principle  of  law  applies  as  well  to  corporations  as  to 
natural  persons.  If  therefore  the  jury  find  that  the  appoint* 
ment  of  Messrs.  Jones  and  Foster,  by  the  corporation,  to  exe- 
cute this  mortgage  was  not  by  deed,  then  they  had  no  au* 
du>rity  to  act,  and  the  mortgage  is  void." 

Which  charge  the  Court  refused  to  give,  and  to  this  refusal 
counsel  for  claimant  excepted,  and  do  now  except: 

2.  And  further,  counsel  for  claimant  requested  the  Court 
td  charge  the  jury ;  ^  that  if  the  appointment  of  Messrs.  Jones 
and  Foster,  by  vote  of  the  stockholders  (should  the  jury  find 
the  appbintment  to  have  been  so  made,)  had  been  sufficient 
without  a  deed,  (or  wuhout  being  under  seal,)  still  the  law 
nquires  that  to  bind  a  corporation  by  deed,  the  instrument 
teust  be  under  the  corporate  seal.  That  seal  need  not  be  a 
legular  permanent  seal  of  the  corporation.  It  may  lie  a  seal 
lidopted  for  the  time,  or  purpose ;  it  may  even  be  the  seal  of 
a  (irtvate  person  adopted  for  the  time  or  purpose;  but  if  it  be 
a  private  seal  adopted,  such  adoption  must  appear  in  sueh  a 
cas^  as  that  at  bar,  by  th(5  vote  of  those  who  have  authority 
to  adopt  a  common  seal  for  the  corporation." 

Which  charge  the  Court  refused  to  give  and  to  this  refusal 
counsel  for  claimant  excepted,  and  do  now  except 

3.  And  further,  claimant's  counsel  requested  the  Courtto 
charge  the  jury;  "  that  if  no  sueh  vote  appear  to  have  been 
made  in  this  case,  and  if  the  mortgage  has  not  appended  to  it 
a  seal  so  adopted  by  the  corporation,  it  is  void." 

Which  charge  the  Court  refused  to  give,  and  to  this  refusal 
claimant's  counsel  excepted  and  do  now  except. 

4.  And  further,  claimaui'^i  counsel  requested  the  Court  to 
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chaige  the  jury ;  ^  that  a  corporation  can  have  but  one  seal, 
and  therefore  the  seals  of  both  Elijah  E.  Jones  and  Albert  6. 
Foster  could  not  have  been  the  seals  of  the  corporation." 

Which  charge  the  Court  gave  to  the  jury,  but  added  there- 
to ;  that  under  all  the  circumstances  of  this  case  the  corpo- 
ration having  held  Jones  out  to  the  world  as  President,  and 
Foster  as  Secretary  thereof;  and  the  stockholders  having  by 
vote  or  resolution,  authorized  the  President  and  Secretary  to 
execute  a  mortgage  to  the  plaintiff,  the  Court  held  the  private 
seal  of  Elijah  E.  Jones,  affixed  to  his  name  with  the  officii! 
designation' of  President,  to  be  a  sufficient  sealing  by  thecor> 
poration,  and  that  the  mortgage  executed  as  it  was,  is  valid  and 
binding  to  all  intents  and  purposes. 

To  which  addition  to  the  charge  thus  requested,  complain- 
ant's counsel  excepted,  and  do  now  except: 

6.  And  further,  the  Court  was  requested  to  charge  the  jury  ; 
^  That  if  Messrs.  Jones  and  Foster  had  been  legally  appoint- 
ed agents  to  execute  this  mortgage,  they  should  have  execut- 
ed it  in  the  name  of  their  principal,  and  in  order  to  do  this^ 
should  have  signed  the  name  of  their  principal  accompanied 
by  the  seal  adopted  by  the  principal,  and  not  have  signed  their 
own  names  alone  with  their  private  seals,  and  if  the  ju- 
ry find  that  they  have  not  thus  appended  to  the  mortgage 
the  name  and  seal  of  their  principal  but  their  own,  the  mort- 
gage is  void.'' 

Which  charge  the  Court  refused  to  give,  and  the  claim- 
ant's counsel  excepted,  and  do  now  except  to  such  refusal 

6.  And  further,  the  Court  was  requested  to  chaige  the  jury ; 
^that  this  deed,  executed  as  it  is,  when  its  terms  are  consid- 
ered and  construed  by  the  Court,  is  found  not  to  be  executed 
in  the  name  and  with  the  seal  of  the  corporation,  for  the  seals 
of  the  President  and  Secretary  cannot  be  the  seal  of  the  cor- 
poration." 

Which  charge  the  Court  refused  to  give,  and  the  claimants 
counsel  excepted,  and  do  now  except  to  such  refusal 

7.  And  further,  the  Court  was  requested  to  charge  the  jury; 
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-"that  the  corporation,  the  defendant  in  this  case,  derires  its 
existence  from  the  act  of  our  Legislature,  (or  charter)  approv- 
ed February  llth,  1854;  and  ia.such  a  corporation,  bv  the 
law  of  the  land,  the  administrative  capacity,  or  capacity  to  ex- 
ecute deeds  or  mortgages,  belongs  to  the  officers  of  the  cor- 
poration, that  is  to  say,  in  this  case,  to  the  Directors,  Presideni 
and  Secretary. 

Which  charge  the  Court  refused  to  give,  and  to  that  refus- 
al the  claimaat's  counsel  excepted  and  do  now  except. 

8.  And  further,  the  Court  was  requested  to  charee  the  jurv  - 
'  that  until  such  officers  (the  Directors,  President  andSecre-* 

fary)  were  elected,  although  the  charter  had  been  accepted 
by  the  stockholders,  the  corporation  lacked  such  onranization 
as  would  enable  it  to  do  any  such  act  as  the  exec'ution  of  a 
deed." 

"Which  chai;ge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  excepL 

9.  And  further,  the  Court  was  requested  to  charge  the  jury - 
^«that  If  these  last  two  propositions  be  not  true  generally 

still,  in  this  case,  the  capacity  or  power  to  do  the  administra* 
tive  act  of  executing  this  mortgage  belonged  alone  to  the  Pres- 
ident and  Secretary  of  the  corporation,  if  the  jury  shall  find 
from  the  evidence,  that  the  stockholders  had  instracted  the 
President  and  Secretary  to  do  it" 

Which  chaiige  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  except. 

10.  And  further,  the  Court  was  requested  to  charge  the  jury; 
-«  that  If  then  they  should  find  (from  the  evidence)  that  there 
had  been  no  election  of  President  and  Secretary  after  the  ac- 
ceptance of  this  charter,  and  before  the  execution  of  this 
mortgage,  then  the  deed  was  not  executed  by  the  President 
and   Secretary  of  the  corporation.    In  such  event,  Elijah 
E.  Jones  and  Albert  G.  Foster  had  no  authority  to  execute 
this  mortgage ;  and  the  same  is  void  as  against  the  rights  of 
the  judgment  creditors,  under  whose  executions  this  prop- 
erty was  sold,  when  it  was  purchased  by  the  claimant." 

voju  XXV. — 21 
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Which  charge  the  Court  refused  to  give,  and  to  that  refus* 
al  claimant's  counsel  excepted  and  do  now  except 

11.  And  further,  the  Court  was  requested  to  charge  the 
jury;  ^  that  if  for  either  of  the  ahove  reasons,  or  for  all,  this 
mortage  is  found  to  be  void  as  against  all  or  either  of  the 
jodgments  under  which  said  property  was  sold  by  the  Sherif!^ 
«nd  purchased  by  the  claimant,  then,  in  the  language  of  the 
Supreme  Court,  'The  relation,  in  this  respect,  which  the  claim- 
ant bore  to  that  judgment,  was  the  same  which  theplaintiflb^ 
in  the  general  judgments,  had  borne  to  that  judgment,' and 
and  the  interest  which  he  had  in  the  property  'was  the  inter- 
est which  he  acquired  by  purchasing  it  when  sold  under 
their  judgments.  What  those  plaintiffs  had  the  right  to  sell, 
then,  under  their  judgments,  was  what  he  purchased,'  and 
he  must  recover  as  against  the  plaintiff  in  execution." 

Which  charge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  except. 

12.  And  further,  the  Court  was  requested  to  charge  the 
jury ;  ^  that  the  ratification  of  an  imperfect  and  invalid  deed 
must  itself  be  by  deed." 

Which  charge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  except 

13.  And  further,  t^e  Court  was  requested  to  charge  the 
jury;  ^  that  neither  the  ratification  and  adoption  of  an  act 
or  instrument,  originally  defective;  nor,  (in  this  case)  the 
aubsequent  adoption  of  the  President's  private  seal  as  the  seat 
of  the  corporation,  can  affect  the  rights  of  third  persons,  ac* 
quired  before  such  ratification  and  adoption." 

Which  charge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  except 

14.  And  further,  the  Court  was  requested  to  charge  the 
jury;  '^  that  if  they  should  find  that  the  mortgagors  and  their 
former  associates,  had  not  published,  once  a  week  for  two 
months,  in  the  two  nearest  Gazettes,  their  declaration  of  as- 
sociation  under  an  Act  of  the  General  Assembly  of  this  State, 
entitled  <An  Act  to  authorize  all  the  free  white  citizens  of  the 
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State  of  Georgia^  and  such  others  as  they  may  associate  with 
them,  to  prosecute  the  business  of  manufacturing  with  corpor- 
ate powers  and  privileges/  approved  December  22d,  1847  ; 
and  had  not  published  in  the  two  nearest  Gazettes,  once  a 
week  for  one  month,  the  oath  or  affirmation  of  the  President 
of  said  corporation,  of  the  amount  of  the  capital  actually  paid 
in  and  employed  by  said  corporation,  they  acquired  no  cor* 
porate  rights  under  that  proceeding/' 

Which  charge  the  Court  refused  to  give,  adding  that  the 
law  would  presume  compliance  with  these  requirements; 
and  to  that  refusal  and  charge,  claimant's  counsel  excepted 
and  do  now  except. 

15.  And  further,  the  Court  was  requested  to  charge  the 
jury ;  ^  that  if  said  mortgagors  and  their  former  associates 
did  acquire  any  corporate  rights  by  their  proceedings  under 
the  act  of  1847,  (before  mentioned)  and  were  in  law,  under 
the  same,  duly  incorporated,  that  incorporation  ceased  when 
they  adopted  the  statutory  charter,  under  the  Act  of  the  Gen- 
eral Assembly,  entitled  '  An  Act  to  grant  corporate  powers  and 
privileges  to  the  Madison  Steam  Mill  Company.' " 

Which  charge  the  Court  refused  to  give,  and  to  that  refus- 
al claimant's  counsel  excepted  and  do  now  except. 

16.  And  further,  the  Court  was  requested  to  charge  the 
jury ;  ''  that  the  mortgagors  although  entitled  to  all  such  fran- 
chises as  they  acquired  under  the  Act  of  1847,  (aforesaid)  and 
their  proceedings  under  it,  not  inconsistent  with  the  said 
statutory  charter,  nevertheless  upon  the  acceptance  of  that 
statutory  charter,  commenced  a  new  corporate  existence,  and 
were  bound,  before  they  could  exercise  the  granted  corporate 
rights,  to  organize  under  that  charter,  by  the  election  of  a 
Board  of  Directors  and  through  them  of  a  President  and  Se- 
cretary." 

Which  charge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  now  except 

17.  And  farther,  the  Court  was  requested  to  charge  the 
jury ;  ^  tliat  the  charter  of  the  Madison  Steam  Mill  Compa- 
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ny,  having  fixed  and  limited  the  character  of  the  securitiesto 
be  given  by  them  for  loans  and  debts,  to- wit :  ^bonds  or  pro- 
missory notes';  the  Company  was  not  capable  of  giving  a 
security  by  mortgage." 

Which  charge  the  Court  refused  to  give,  and  to  that  refusal 
claimant's  counsel  excepted  and  do  dow  except 

The  jury  found  the  property  levied  on  subject  to  the  exe- 
cution ;  whereupon  the  claimant  excepted. 

Cumming;  Reese;  Starnes;  and  Jenkins,  for  plaintiff  in 
error. 

Cone,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  points  presented  in  this  record  may  be  resolved  into 
the  following :  Was  there  an  existing  corporation,  duly  or- 
ganized with  power  to  act  at  the  time  of  the  execution  of  the 
alleged  mortgage  ?  If  there  was  such  a  corporation,  was  the 
instrument  properly  and  legally  executed  either  by  the  cor- 
poration itself  or  its  legally  constituted  agents,  in  a  manner 
to  bind  the  corporation  ?  If  it  was  not  so  executed,  can  the 
corporation  or  the  claimant,  under  the  facts  of  the  case,  take 
advantage  of  the  defect,  and  defeat  the  rights  of  the  mort- 
gagee? 

[1.]  The  Madison  Steam  Mill  Company  owed  its  corpo- 
rate existence,  originally,  to  a  declaration  drawn  up  by  cer- 
tain persons  as  stockholders  under  the  Act  of  1847,  author- 
izing persons  to  prosecute  the  business  of  manufacturing  with 
corporate  powers  and  privileges.  It  assumed  the  corporate 
name  of  *' The  Madison  Steam  Mill  Company."  On  the  Ilth 
day  of  February,  1854,  the  Legislature  passed  an  Act  to  grant 
corporate  powers  and  privileges  to  the  Madison  Steam  Mill 
Company.  That  Act  treats  the  Company  as  an  existing  cor- 
poration. The  first  section  enacts  that  the  persons  therein 
named,  and  their  associates,  should  be  known,  distinguished 
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and  recognized  as  a  body  corporate  and  politic.  It  not  only 
Tests  the  Company  with  the  property,  real  and  personal, 
which  they  then  held ;  but  declared  also  that  they  should 
have,  possess  and  enjoy  all  the  franchises  which  were  then 
held  by  the  said  Company. 

Here  is  a  recognition  of  the  Company  as  a  corporate  bodj/j 
and  a  confirmation  to  it  of  all  the  franchises  which  it  then 
held.  There  is  no  repealing  clause  to  the  Act.  It  is  an 
amending  and  confirmatory  Act  The  name  of  the  Compa- 
ny is  not  changed,  and  many  of  its  most  important  powers 
are  to  be  looked  for  in  the  Act  under  which  it  derived  its 
original  corporate  existence.  The  old  charter  is  not  annulled, 
except  so  far  as  there  is  an  irreconcilable  repugnancy  between 
that  and  the  later  Act  as  accepted  by  the  Company.  Every 
Act  legally  done  under  the  old  charter,  is  as  valid  and  bind- 
ing as  it  would  have  been  had  the  Act  of  11th  February, 
1854,  never  been  passed.  That  Act  infringes  no  rights  which 
the  Company  or  the  public  acquired  under  the  Act  of  1847. 

These  two  Acts,  so  far  as  they  are  consistent  with  each  oth- 
er, make  the  charter  of  the  Madison  Steam  Mill  Company. 
To  the  two  Acts  we  must  look  for  the  faculties,  powers  and 
privileges  of  the  Company.  When  the  stockholders  met  on 
the  1st  of  May,  1854,  to  accept  the  charter  of  the  11th  of 
February  before,  they  met  as  the  stockholders  of  the  Madison 
Steam  Mill  Company. 

[2J]  The  adoption  of  the  charter  of  18th  February  did  not 
destroy  the  organization  under  the  old  Act.  There  is  noth- 
ing in  the  last  Act  incompatible  with  the  continuance  of  that 
organization  until  there  was  an  election  agreeably  to  the  di- 
tections  of  the  Act  The  Act  of  1854  does  not  declare  when 
the  first  annual  meeting  of  the  stockholders  for  the  election 
of  directors,  should  be  held.  The  stockholders  met  on  the  3d 
of  March,  1855,  and  authorized  the  President  and  Secretary 
to  execute  mortgages  to  secure  debts  due  to  persons  for  bor- 
rowed moRey,  and  for  cotton  purchased  on  a  credit  The 
mortgage  was  executed  on  the  25th  April,  1855.    For  the 
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reasons  assigned,  we  think  that  at  the  date  of  this  mortgage, 
the  Madison  Steam  Mill  Company  was  an  existing  corpora- 
tion, with  an  organization  and  capacity  to  act 

Was  the  mortgage  legally  executed,  so  as  to  bind  the  cor- 
poration ? 

[3.]  The  mortgage  is  drawn  with  the  manifest  purpose 
that  the  name  of  the  corporatien  should  be  signed  thereto,  and 
the  corporate  seal  affixed. 

It  is  signed  by  the  President  and  the  Secretary,  with  their 
own  names,  (signed  officially,)  with  a  scroll  to  each  name  for 
a  seal  In  England  the  property  of  a  corporation  can  be 
conveyed  away  under  the  common  seal  only.  Natural  per- 
sons must  convey  lands  there,  under  seal,  and  the  seal  must 
be  impressed  on  wax,  a  wafer  or  other  impressible  substance. 
This  rule,  in  many  of  the  States  of  this  Union,  has  been  much 
relaxed,  and  a  scroll  has,  by  Legislative  enactment  or  judi« 
cial  decision,  been  held  to  be  sufficient.  Our  own  Legisla- 
ture has,  in  very  strong  language,  declared  that  the  annexa- 
tion of  a  scroll  instead  of  a  seal  on  wax,  wafer  or  other  tena- 
cious substance,  shall  be  a  sufficient  execution  of  a  sealed  in- 
strument. Cobb  874.  If  it  shall  be  sufficient  ia  the  case  of 
a  natural,  why  not  in  the  case  of  an  artificial  person  ?  The 
statute  makes  no  distinction.  If  it  be  proved  to  be  the  seal, 
that  is  sufficient.  But  the  name  of  the  cprporation  is  not 
signed ;  that  of  the  President  and  Secretary  only.  A  corpo- 
ration executes  conveyances  under  its  corporate  seal  But 
an  artificial  person  cannot,  like  a  natural  person,  write  its 
name.  Its  corporate  name  being  subscribed  would  not  give 
the  instrument  greater  validity.  Messrs.  Angel  and  Amee 
say  that  they  ''see  no  reason,  unless  the  Act  of  incorporaticjEi 
expressly  provides  what  the  common  seal  shall  be,  why  the 
flubstitute  allowed  for  the  private  seal  of  an  individual  should 
not  also  be  allowed  for  the  sJ^al  of  a  corporation."  They 
know  of  no  decision  upon  the  subject,  •^ng.  and  A.  on  Car, 
Sec  218.  '^  A  corporation  as  well  as  an  individual  person, 
may  use  and  adopt  any  seal    They  need  not  say  that  it  is 
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Iheir  common  seal/'  Mill  Dam  Foundry  m.  Hovey  91.  Pidk 
JR^.  428.    If  they  adopt  a  seal  different  from  their  corporals 
^eal  for  a  special  occasion,  or  if  they  have  no  corporate  seal, 
the  seal  adopted  is  the  corporate  seal  for  the  time  and  the  oe* 
«asion.    If  a  corporate  body  choose  to  adopt  a  scroll  as  their 
common  seal,  why  may  it  not  do  it  ?    It  cannot,  at  common 
law,  because  a  scroll  cannot,  by  that  law,  be  a  seal.   But  a 
acroU  is  made  a  seal  by  statute  in  this  State,  and  there  is  no 
reason  why  it  may  not  be  adopted  by  a  corporation  here,  ei- 
ther as  a  common  seal,  or  as  a  seal  for  a  special  purpose.  The 
aame  kind  of  proof  which  would  establish,  if  disputed,  the 
authenticity  of  the  genuine  common  seal  in  a  particular  in- 
stance, would  equally  establish  the  authenticity  of  a  scroll 
as  the  corporate  seal ;  to- wit,  that  it  was  affixed  by  authentic- 
ity, express  or  implied,  of  the  corporation.     The  vote  of  a 
competent  board  of  directors  that  the  corporate  or  other  seal 
was  directed  to  be  used,  is  not  necessary.    It  may  be  prored 
otherwise.     If  an  agent  of  a  corporation  have  authority  to 
convey  or  mortgage  its  property,  and  he  execute  the  con- 
veyance or  mortgage,  and  affix  thereto  anything  that  the 
law  recognizes  as  a  seal,  when  affixed  by  a  natural  person, 
it  will  be  a  good  execution  presumptively,,  by  the  corpora- 
tion.   w9.  and  Jt.  on  Cor.  Sec.  226.    In  England,  when  an 
Act  of  Parliament  empowers  the  directors  of  a  company  to 
enter  into  contracts,  the  contracts  need  not  be  under  seal 
Grant  on  Corp.  67.    In  this  case,  however,  the  mortgage  ia 
under  seal,  and  under  the  favor  of  its  execution,  to  render  it 
valid,  it  must  bo  held  to  be  the  seal  of  the  corporation. 

If  the  seal  was  put  there  by  the  agents  of  the  company^ 
legally  constituted  for  that  purpose,  then  it  is  the  seal  of  the 
corporation,  and  the  mortgage  is  valid  and  binding. 

The  agent  of  a  corporation  aggregate,  to  bind  the  principal 

hy  deed,  need  not  be  appointed  by  deed.    It  is  sufficient  if 

he  be  appointed  by  vote.    •/$.  and  Jl.  on  Corp.  Sec  224. 

.  The  agents  by  whom  the  mortgage  before  us  was  executed, 

were  appointed  by  a  meeting  of  the  stockholders.    If  they 
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had  power  or  authority  to  make  the  appointmenty  there 
can  be  no  question  of  its  validity.  As  a  general  rale,  vrhea 
a  corporation  is  created  by  statute,  or,  in  England,  derives 
its  charter  from  the  Crown,  and  the  statute  or  charter  pre- 
scribes the  mode  in  which  contracts  shall  be  made,  that 
mode  must  be  pursued.  I  say,  this  is  the  general  rule.  If  the 
Act  or  charter  be  silent,  then  the  rule  of  the  common  law  pre- 
vails. ^  It  was  incident,  at  common  law,  to  every  corporation, 
to  have  a  capacity  to  purchase  and  alien  lands  and  chattels, 
unless  they  were  specially  restrained  by  their  charters  or  by 
statute  Independent  of  positive  law,  all  corporations  have 
the  absolute /W  dispenendi^  neither  limited  as  to  objects  nor 
circumscribed  as  to  quantity."  2  Kent  281.  This  corpora- 
tion, under  its  original  oi^anization,  was  restricted  in  the 
quantity  of  real  and  personal  property  which  it  might  own, 
to  such  as  was  necessary  for  the  purposes  of  its  incorpora- 
tion, or  such  as  it  might  be  obliged  to  take  in  the  settlement 
of  debts  due  to  it,  and  it  was  vested  with  power  to  dipose  of 
it  Its  mode  of  action  was  not  prescribed.  There  was  to 
be  a  Pr^ident,  but  how  and  in  what  manner  it  might 
alien  or  dispose  of  its  property  is  not  prescribed ;  nor  is  the 
mode  of  alienation  prescribed  in  the  Act  of  1854.  Prior  to 
the  organization  under  that  Act,  the  stockholders  directed 
mortgages  to  be  executed  to  secure  debts  for  borrowed  money 
and  cotton  purchased  on  a  credit.  There  is  nothing  restric- 
tive of  this  power  in  the  statutes.  The  direction  in  the  dd 
section  of  the  Act  of  11th  February,  1854,  to  the  stockhold- 
ers to  elect,  at  an  annual  meeting,  seven  directors  to  manage 
and  control  the  affairs  of  the  Company,  does  not  restrict 
this  power.  This  general  power  of  management  and  con- 
trol confers  no  authority  to  borrow  money  for  th^  use  of  the 
Company,  much  less  to  mortgage  and  sell  its  property.  By 
the  6th  section  of  the  Act,  the  stockholders  of  the  Company 
might,  by  a  vote  of  two-thirds,  authorize  the  directors  to 
borrow  money.  This  positive  regulation  forbids  the  infer-* 
ence  that  the  directors  had  that  or  any  analogous  power  un- 
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d^  the  third  section.  If  they  had  no  such  power,  there  was 
no  restriction  of  the  common  law  power  to  dispose  of  the 
property  through  any  other  instrumentality ;  and  the  Presi- 
dent aid  Secretary  were  the  chosen  agents  for  that  purpose. 

The  resolution  of  the  stockholders  was,  therefore,  a  com- 
petent authority  to  them  to  do  the  act  It  follows,  therefore^ 
that  as  Jones  and  Foster,  President  and  Secretary,  were  the 
legally  constituted  agents  of  the  Company  to  make  the  mort- 
gage, the  seal  affixed  by  them  is  presumptively  the  seal  of 
the  Company,  and  that  the  Company  is  bound  by  it 

[4.  JWe  might  stop  here ;  but  it  seems  proper  to  us,  to  say 
a  few  words  in  regard  to  another  view  of  this  case. 

At  the  sale  of  the  property  at  which  the  plaintiff  in  error 
became  the  purchaser,  notice  was  giveu  publicly,  that  it  was 
sold  subject  to  certain  mortgages  amounting  to  about  (20,000. 
The  property  was  worth  about  twenty  thousand  dollars.  The 
mortgage  imder  which  this  case  comes  up,  was  stated  to  have 
been  foreclosed,  and  the  others  were  in  process  of  foreclo- 
sure. The  judgments  under  which  plaintiff  in  error  became 
ibe  purchaser,  were  of  prior  date  to  the  mortgages.  He  pur- 
chased the  entire  property  for  the  sum  of  one  hundred  and 
twenty-six  dollars.  There  is  no  pretence  that  the  debts  se- 
cured by  the  mortgages  were  not  bona  fide  debts  due  by  the 
Company  to  the  several  creditors  who  held  them.  The 
Madison  Steam  Mill  Company  intended  to  secure  the  debts 
by  mor^ages.  The  instruments  were  intended  as  mortga- 
ges :  the  plaintiff  in  error,  at  the  time  of  his  purchase,  had 
not  only  the  notice  which  the  law  implied  from  their  hav- 
ing been  recorded,  but  he  had  actual  notice  of  their  exist- 
ence, and  that  if  he  purchased,  he  would  purchase  subject 
to  them.  He  purchased  the  eqoity  of  redemption  only,  and 
the  amount  of  these  mortgages  is  theSbalance  of  the  consid- 
eration which,  by  his  agreement,  he  is  bound  to  pay  if  he  re- 
tains the  property.  The  mortgage  creditors,  under  our  sys- 
iem  of  foreclosure,  have  a  legal  judgment  which  they  have 
a  right  to  enforce  against  the  mortgaged  property.    If  there 
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was  a  power,  and  that  power  had  been  defectively  ezecutadp 
u  is  insisted,  equity,  under  the  evidence  in  this  case,  would 
aid  the  creditor  against  the  purchaser,  in  either  executing  i^ 
or  correcting  it  so  as  to  give  it  legal  effect  and  operation  fiom 
its  date. 

Now  that  it  is  in  a  condition  to  be  enforced  at  law,  it 
would  not  interfere  in  behalf  of  such  a  purchaser  to  redst 
the  plain  demands  of  justice,  and  that  according  to  his  owm 
agreement 

The  claimant  could  not  present  a  case  in  equity  that  a 
Chancellor  would  listen  to  for  a  moment 

He  would  be  obliged  to  allege,  if  he  stated  his  case  fuUy 
and  frulyi  that  he  had  purchased  property  worth  020,000  for 
the  sum  of  $126;  that  at  the  time  of  the  purchase  he  had 
notice  of  mortgages,  to  which  the  property  was  subject,  to  aa 
amount  equal  to  the  value  of  the  property,  some  of  which 
had  been  foreclosed,  and  others  were  then  in  process  of  fore- 
closure; that  he  purchased  the  property  subject  to  them, 
but  that  he  had  discovered  the  mortgages  had  not  been  so 
executed  as  to  create  a  lien  on  the  property,  and  he  prayed 
the  Court  to  protect  his  legal  title.  His  cause  would  not  be 
entertained  for  a  moment  by  a  Court  of  Chancery.  It  would 
not  aid  him  to  escape  from  the  consequences  of  his  own  agree- 
ment fairly  and  openly  made,  with  no  circumstance  of  fraud, 
imposition  or  hardship  against  him,  to  commend  him  to  ita 
favor.  The  disparity  between  the  value  of  the  property  and 
the  consideration  paid  for  it,  would  alone  prevent  a  Court  oi 
Equity  from  giving  aid  to  the  purchaser. 

According  to  the  view  we  have  taken  of  this  ease,  the 
mortgagors  could  not  have  resisted  the  foreclosure  of  the 
mortgages,  and  the  plaintiff  in  error  cannot  occupy  a  more 
favorable  relation  to  the  case.  He  purchased  the  property 
subject  to  them,  and  if  he  wishes  to  retain  it,  he  must  pay 
the  mortgages. 

.  Judgment  affirmed. 
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Jammb  a.  Wadb,  executor,  &c.,  plaintiff  in  error,  ri.  Datib  S. 

JoHNtTOir,  defendant  in  error. 

A»  m  gnmnl  nUB,  when  ma  wlieto  oaa  be  nmoTed  witheat  eMeatlel  11^1117  le  Ae 
freeheld,  or  t^<  eriiele  itself,  it  is  e  chattel,  and  not  a  fixture.  This  OTiterioa^  m 
te  what  is  or  is  not  a  flztare,  is  snbjoot  to  qaaliilcation,  and  maj  be  controlled  l^ 
the  agneraent  of  the  partioB,  or  established  onstom  and  usage. 

Claim,  from  Moigan  county.  Decided  by  Judge  Hab»b* 
MAN^  March  Term,  1858. 

The  defendant  in  error  in  this  case  filed  his  claim,  allegia^ 
that  be  was  the  owner  of  certain  machinery  and  property 
appertaining  to  the  ^  Madison  Steam  Mill/^  which  had  beea 
levied  on  by  virtue  of  a  mortgage  fi,  fa.  from  the  Inferior 
Court  of  Morgan  county,  in  favor  of  James  A.  Wade,  as  eze* 
cntoT  of  Hudson  Wade,  deceased. 

When  the  case  came  on  for  trial,  the  plaintiff  in  execution 
haying  given  in  evidence  his  execution,  under  which  the  le- 
vy was  made,  the  mortgage  and  judgment  of  foreclosure,  up- 
on which  the  said  execution  issued,  introduced  as  a  witnew^ 

Leray  M.  Wilsotiy  who  testified,  that  he  was  in  the  employ 
of  the  Madison  Steam  Mill  Company,  for  some  time  previous 
to,  and  on  the  25th  of  April,  1855.  The  Madison  Steam  Mill 
Company  was  then  in  possession  of  the  property  claimed, 
and  had  been  in  possession  of  the  same  for  some  time  pre- 
vious to  that  time ;  was  present  at  the  sale  of  the  property 
in  March,  1859,  when  claimant  purchased  the  property. 
Previous  to  the  sale,  notice  was  given  that  the  property  was 
sold  subject  io  various  mortgages,  the  whole  amounting  to 
near  #20,000 ;  the  names  of  the  mortgagees  were  stated,  and 
the  amount  of  each  mortgage ;  the  plaintiflPs  mortgage  waa 
one  of  them ;  the  claimant  bid  ofi"  the  property  at  (126,  sub- 
ject to  the  mortgages ;  the  property  was  not  produced  at  the 
sale,  nor  was  the  machinery  sold  by  itself,  but  the  whole  of 
the  property,  including  the  factory  building,  land,  and  all  tho 
machinery  in  the  building,  was  sold  in  a  lump. 
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With  reference  to  the  niAchinerjr,  the  witness  stated^  that 
the  spinning  frames  all  stood  on  the  floor  by  their  own  weight 
and  were  not  fastened  at  all;  the  cards  stand  in  the  same 
wsy;  the  two  drawing  frames  were  held  by  small  screws, 
throngh  an  opening  in  the  foot  of  the  frames ;  the  speeders, 
and  also  the  wool  cards,  stood  upon  the  floor,  and  were  not 
fiistened  at  all ;  the  iron  railing  of  the  wool  mule  was  fasten- 
ed to  the  floor  by  screws;  the  balance  of  the  mule  was  not 
attached  at  all,  but  stood  by  its  own  weight ;  the  part  that 
ran  on  the  railing  was  moveable,  and  not  attached  to  the 
kuilding ;  the  willower  and  pickers  were  not  attached  to  the 
building  at  all ;  the  looms  were  attached  to  the  floor  by 
screws,  through  an  opening  in  the  foot  of  the  loom;  the 
frame  of  the  dressers  was  fastened  to  the  floor,  through  a 
hole  in  the  foot,  by  screws ;  the  horizontal  shafting  was  held 
by  iron  hangings;  the  hangings  were  held  by  bolts  and 
screws  to  the  joists;  all  the  rest  of  the  machinery,  such  as 
reels,  ball  winders,  beaming  machines,  &c.,  stood  on  the 
floor,  and  were  not  fastened  to  the  building  in  any  way. 
When  the  machinery  was  in  motion,  leather  bands  connect- 
ed the  machinery  with  the  shafting ;  when  the  machinery 
was  not  in  motion,  the  bands  were  actually  taken  off;  all  the 
before  mentioned  machinery  could  be  removed  from  the 
building  without  injury  to  the  machinery  or  to  the  building ; 
it  was  a  common  thing  in  this  country  to  sell  the  machinery 
separate  from  the  building,  and  to  remove  it  from  one  build- 
ing to  another ;  the  boilers  were  in  a  room  adjacent  to,  but 
joined  to  the  main  building,  and  could  not  be  Removed  with- 
out removing,  to  some  extent,  the  masonry  that  surrounded 
them ;  the  engine  rested  on  a  bed  of  granite,  the  bottom  of 
the  engine  being  about  even  with  the  top  of  the  floor;  the 
pipes  which  supplied  the  steam,  were  up  near  the  ceiling, in 
the  engine  room ;  the  pipes  which  supplied  the  engine  vith 
water  from  the  well,  ran  under  the  floor,  and  were  reached 
by  removing  some  of  the  planks  left  loose  for  that  purpose; 
the  boilers,  pipes  and  engines  could  all  be  removed  without 
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injariiig  them  ox  the  buildiog ;  the  upright  shaft  w«a  con* 
nected  with  the  engine,  and  moved  by  bevel  wheels ;  the  ho» 
lizontal  shafting  was  connected  with  the  upright  shaftiiig 
by  bevel  wheels ;  it  was  capable  of  being  taken  to  pieces  and 
removed  without  injury  to  the  building;  the  corn  mills  were 
placed  on  a  platform  built  on  the  floor,  and  driven  by  a  band 
from  the  main  shaft;  they  were  braced  to  keep  them  steady^ 
bat  could  be  removed  without  injury  to  themselves  or  to  the 
building. 

The  claimant  introduced  as  a  witness^  J.  Smithy  who  tes- 
tified, that  the  bottom  of  the  engine  was  bolted  down  to  the 
bed  of  granite,  upon  which  it  rested,  with  four  iron  bolts; 
that  the  engine,  upright  shafting,  bevel  wheels  and  balance 
wheel,  weighed  about  twelve  tons,  and  stated,  that  under  the 
term  of  steam  mill,  in  his  (witness')  opinion,  was  included 
the  engine,  the  boilers,  and  shafting,  and  building ;  that  when 
the  whole  machinery  was  in  motion,  the  whole  was  connect- 
ed together  by  bands;  that  he  should  say  the  term  "The  Madi- 
son Steam  Mill"  included  the  building,  the  boilers  and  en- 
gine, upright  and  cross  shafting,  together  with  all  the  ma- 
chinery connected  therewith,  necessary  to  carry  on  the  busi- 
ness of  manufacturing. 

The  claimant  gave  in  evidence,  his  deed  from  the  Sherifl^, 
executed  after  the  purchase  by  him  in  1856 ;  and  also  the 
common  law^.  fas.  recited  in  said  deed,  and  under  which 
the  sale  was  made. 

Claimant  insisted  that  all  the  before  mentioned  machinery 
were  fixtures  and  real  estate,  and  that  the  mortgage  of  the 
plaintiff  in  error  having  been  foreclosed  before  a  Justice  of 
the  Inferior  Court,  that  judgment  of  foreclosure  and  the  exe- 
cution under  it  were  void,  as  a  mortgage  of  real  estate  could 
only  be  foreclosed  in  the  Superior  Court. 

The  plaintiflfin  error  insisted  that  the  machinery  in  ques- 
tion was  personal  property,  and  that  therefore  his  mortgage 
was  rightfully  foreclosed  by  a  Justice  of  the  Inferior  Court, 
and  requested  the  Court  so  to  charge  the  jury 
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This  charge  the  Court  refused  to  give,  but  on  the  contrary, 
charged  the  jury^  ^  that  the  whole  of  the  property  aforesaid 
was  real  estate,  and  that  as  said  mortgage  had  been  foreclosed 
before  a  Justice  of  the  Inferior  Court,  the  judgment  of  fore- 
closure and  the  execution  issued  thereon  were  void^  said  fore- 
closure not  being  had  or  made  by  any  Court  having  jurisdic- 
tion of  the  same. 

The  jury  returned  a  verdict  in  favor  of  the  claimant,  aod 
the  plaintiff  in  error  filed  his  bill  of  exceptiens,  saying  that 
the  Court  erred, 

1st  In  deciding  that  all  the  property  aforesaid  was  real 


Sd.  In  deciding  that  said  judgment  of  foreclosure,  and  the 
execution  issuing  upon  the  same,  were  void 

3d.  In  deciding  that  said  mortgage,  as  to  the  property 
aforesaid,  could  not  be  foreclosed  before  a  Justice  of  the  In- 
ferior Court 

CoNx,  for  plaintiff  in  error. 

RxEsx,  contra. 

JBjf  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

The  Madison  Steam  Mill  Company  mortgaged  to  the  plain- 
tiff in  error,  certain  real  estate,  on  which  their  factory  .was 
situated,  and  also  included  in  the  same  mortgage,  as  person- 
al property,  various  articles  of  machinery  then  in  the  build- 
ing. The  plaintiff  in  error  foreclosed  his  mortgage  upon  the 
machinery,  as  personal  property,  before  one  of  the  Justices  of 
the  Inferior  Court  of  Morgan  county,  and  execution  was  is- 
sued upon  said  judgment  of  foreclosure,  returnable  to  the  In- 
ferior Court  of  Morgan  county.  This  execution  was  levied 
upon  the  machinery,  and  defendant  in  error  interposed  a 
claim  to  the  same. 

When  the  case  came  on  for  trial  in  the  Superior  Court, 
that  Court  decided  that  all  the  machinery,  and  every  other 
species  of  property,  embraced  in  the  mortgage,  was  real  es- 
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tate ;  and  that  as  a  mortgage  npon  real  estate  could  only  be 
foreclosed  in  the  Superior  Courts  the  judgment  of  foreclosure^ 
and  the  execution  issuing  thereon,  was  void 

Upon  these  facts  and  the  evidence  set  forth  in  the  bill  of 
exceptions,  counsel  for  plaintiff  in  error  insists,  that  the  dm- 
chinery  and  other  properly,  mentioned  in  the  mortgage  aa 
persona]  property,  is  personal  property,  and  not  fixtures  and 
real  estate,  and  this  is  the  sole  question  in  the  casa 

A  previous  adjudication  of  this  Court,  during  the  present 
Term,  renders  the  discussion  of  the  point  made  in  this  bill 
of  exceptions  entirely  nugatory.  It  is  not  disputed  but  that 
the  mortgage  in  this  ease  covers  all  the  personal  propety,  aa 
well  as  the  real  estate,  the  factory  building,  engine,  Jboilets, 
shafts  and  machinery;  and  the  Court  having  sustained  the 
validity  of  the  mortgage,  the  question  as  to  which  Court  is 
entitled  to  foreclose,  becomes  one  of  utter  immateriality,  so 
far  as  David  S.  Johnston,  the  claimant,  is  concerned.  It  may 
well  be  doubted,  whether  he  had  the  right  to  contest  the  form 
ef  foreclosure.  If  the  mortgagee  is  content,  what  is  it  to 
him  whether  the  mortgage  was  foreclosed  in  one  Court  or  the 
other  ?  He  swore  that  the  property  belonged  to  him,  under 
and  by  virtue  of  his  purchase  at  Sheriff's  sale,  and  that  was 
the  issue  he  tendered.  And  I  would  respectfully  submit, 
that  in  all  cases  of  claim,  the  law  should  be  so  amended  aa 
to  restrict  the  investigation  to  the  claimant's  title,  if  such  be 
not  the  proper  construction  of  the  law  as  it  stands.  What 
right  have  third  persons  to  intervene  between  creditor  and 
debtor,  provided  the  paramount  title  to  the  property  be  not  in 
him?  Such  is  the  construction  of  the  Alabama  Courts  up- 
on a  statute  precisely  similar  to  our  own. 

But  waiving  all  this,  inasmuch  as  the  doctrine  has  been 
ably  and  thoroughly  argued  on  both  sides,  as  to  what  con- 
stitutes fixtures,  the  Court  will  declare  its  opinion  upon  the 
subject,  not  as  between  landlord  and  tenant,  executor  and 
heir,  executor  of  the  tenant  for  life  and  remainder-men  ;  not 
aa  to  agricultural  property,  but  as  applicable  to'  mills  and 
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manafiMtoriefl.  And  the  rule  of  the  common  law,  as  we  nn* 
dentand  and  adopt  it,  may  be  sammed  up  in  a  single  sen- 
tence, and  it  is  this :  wherever  the  article  can  be  removed 
without  essential  injury  to  the  freehold,  or  the  article  itself 
it  is  a  chattel;  otherwise,  it  is  a  fixture.  This  rule  is  recom- 
mended by  its  simplicity  and  definiteness.  Depart  from  i^ 
and  we  are  at  sea,  without  chart  or  compasa  This  rule,  of 
course,  may  be  controlled  by  the  agreement  of  the  parties^  as 
well  as  by  established  usage  or  custom.  And  most  of  the 
exceptional  cases  to  the  foregoing  rule,  and  which  seem  to 
conflict  with  it,  will  be  found  to  arrange  themselves  under 
one  of  these  heads. 

Having  no  statute  law  upon  the  subject,  an  eloquent  ap- 
peal has  been  addressed  to  this  Court,  to  a|iply  the  common 
law,  with  enlightened  and  discriminating  reason,  to  adapt  it 
to  the  ever  varying  necessities  and  requirements  of  advancing 
civilization;  that  the  wonderful  developments  made  in 
manufactures  at  this  day,  demand  such  judicial  construc- 
tion ;  that  the  common  law  is  confessedly  undergoing  modi- 
fications, and  that  the  tendency  in  this  country,  is  to  consid- 
er the  land  itself  set  apart  for  manufacturing  purposes,  the 
buildings  erected  on  it  to  receive  aud  contain  the  machinery^ 
the  boilers  and  engine  used  to  generate  steam,  as  a  motive 
power,  and  the  machinery  itself,  the  important  and  efficient 
agent  in  the  process,  as  constituting  one  great  whole,  and 
taking  the  distinctive  character  of  the  land  upon  which  it 
rests ;  that  this  falls  within  and  encourages  the  spirit  of  the 
age,  and  the  development  of  this  great  branch  of  industry ; 
and  that  Georgia  should  not  lag  behind  in  the  race. 

It  is  conceded  that  there  are  decisions  which  seem  to  favor 
these  views.  The  weight  of  modern  authority,  however,  is 
the  other  way ;  and  the  common  law  rule  is  adhered  to  and 
enforced  in  reference  to  this  species  of  property,  in  some  of 
the  principal  manufacturing  States  of  the  Union.  Anun  fy 
Ferardon  Fix^s.  3,  4, 5,  6,  7,  5%  5B,  184  et passim;  l4  Mass. 
JR.  352;  17  Johns.  116;  20  Wendell^  636;  24  fFendell,  191; 
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10  BiMrbour^  157;  9  Connecticut,  63;  9  East.  215;  SDemia, 
337;  11  Ferfnont,439;  3  Blackford^  111;  7  ditio,  469, 

Had  the  latei  cases  concurred  in  modifying  the  common 
law  rale  in  the  direction  and  to  the  extent  contended  for  by 
the  learned  counsel  for  the  defendant  in  error,  this  Court 
might  be  inclined  to  lend  its  ear  more  willingly  to  the  appeal 
which  has  been  made.  But  seeing  that  New  York,  Connec- 
ticut, and  other  Northern  States,  which  have  the  laigest 
amount  of  machinery  in  operation,  have  not  been  persuaded 
as  to  the  wisdom  of  changing  the  common  law  rule,  we  may 
well  pause  before  taking  the  step ;  and  conclude,  as  we  da^ 
that  the  interference  invoked  would  proceed  better  from  the 
Legislature,  which,  in  abolishing  one  rule,  might  substitute 
another  equally  certain  and  accurate. 


Judgment  reversed. 


Jamss  B.  Edwards,  plaintiff  in  error,  vs.  Neill  McKinnon^ 

defendant  in  error. 

Awitneuis  competent  to  tfeatify^who  has  no  certa.n  interoBtin  theerent  of  the 
9aiU  and  when  the  Judgment  in  the  eMe  cannot  be  giren  in  eTideoce,  either  for  w 
4lgain8t  him,  in  a  lubfequent  suit  against  himielf. 

Certiorari,  from  Thomas  ceunty.  Decided  by  Judge  Low, 
December  Term,  1857. 

An  action  was  brought  in  a  Justice's  Court  by  Neill  Mc- 
Kinnon,  against  James  B.  Edwards,  for  9^0,  for  hauling  a 
steam  engine,  boiler  and  fixtures,  for  a  steam  mill,  from  New* 
port  to  Thomasville. 

VOL.  XXV. — 22 
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Upon  the  trial,  the  plain  tiff  introduced  as  a  tdttie3s,  Bdfifjf 
f^errjfy'who  testified^  that  between  himself  and  Janies  B 
Edwards  there  was  an  agreement  that  Edwards  was  to  for- 
nish  the  said  Cherry  an  engine,  for  the  purpose  of  starting  a 
^ill,  and  that  the  profits  of   the  mill,  after  supporting  his 
(Cherry's)  family,  and  paying  expenses,  was  to  go  to  £d* 
t^rds,  to  pay  the  pnrchase  money  and  interest,  and  upon 
Ae  payment  of  which,  the  title  of  the  property  was  to  be  in 
iHhetry.    The  engine  was  bought  by  Edwards,  and  shipped 
ffoni  New  York  to  James  B.  Edwards,  Newport,  care  of 
Daniel  Ladd.    He  (witness)  made  several  efforts  to  get  a  wag* 
aner  to  haul  said  engine  to  Thomasville,  and  finally  obtain- 
ed the  service  of  the  plaintiff.    The  engine  being  subject  to 
Mr.  Edwards'  order,  at  Newport,  and  not  to  his,  (witness,') 
he  (witness)  got  an  order  from  the  defendant  for  the  delivery 
of  the  engine  to  the  plaintiff,  which  was  done,  and  the  en- 
gine was  hauled  up  to  Thomasville,  as  was  agreed  upon  by 
tiie  parties.    He  (witness)  tried  to  borrow  money  to  pay  for 
tile  hauling.    After  operating  said  machinery  for  a  short 
time,  some  part  of  it  broke,  so  that  it  became  necessary  for 
him  (witness)  to  go  to  Newport  to  have  it  repaired,  and  hav- 
ing no  money,  Mr.  Edwards  furnished  money  for  said  re- 
pairs.   After  starting  again,  it  was  found  that  something  more 
was  necessary  in  the  way  of  repairs ;  Edwards  becoming 
dissatisfied,  witness  proposed  that  Edwards  should  sell  the 
engine,. which  was  afterwards  done  by  Edwards,  to  C.  O. 
Moore ;  witness  told  Edwards  that  the  engine  could   not  be 
cold  until  the  freight  was  paid  for  the  hauling. 

The  defendant  objected  to  the  admission  of  this  evidence^ 
on  the  ground  that  Cherry  was  an  interested  party.  The 
Court  overruled  the  objection  and  admitted  the  testimony. 

James  ^llen  testified,  that  Cherry  applied  to  him  to  know 
where  he  could  get  a  wagon  to  haul  up  his  engine,  and  also 
where  he  could  borrow  $50  to  pay  for  said  hauling,  and  ask- 
ed witness  to  loan  him  the  money. 

CL  O.  Moore  testified,  that  he  bought  from  James  &  Ed* 
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'wards  (he  engine;  Mr.  McEinnon  met  witness  in  the  street 
and  asked  him  if  he  had  bought  the  engine ;  witness  replied 
Aat  hehad^  and  McEinnon  told  him  that  he  had  a  claim  on 
it  for  hauling  the  engine  for  Cherry^  and  that  he  had  been  to 
see  Mr.  Edwards  to  get  paid,  but  Edwards  would  not  pay  it 

The  jury  found  for  the  plaintiff,  and  the  defendant  carried 
{he  case  by  certiorari  to  the  Superior  Court. 

After  argument,  the  Court  below  dismissed  the  certiorari, 
and  Edwards  filed  his  bill  of  exceptions,  alleging  that  the 
Court  erred, 

1st.  In  ruling  that  the  said  Henry  M.  Cherry  was  a  compe- 
tent witness;  and 

2i.  In  ruling  that  the  evidence  in  the  case  was  sufficient 
to  aiuthorize  a  judgment  in  the  Justice's  Court  for  the  amount 
aaed  for. 

Spb98br,  for  plaintiff  in  error. 
Haxsmll,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Two  questions  are  made  in  this  case.  IsL  Was  Henry 
Cherry  a  competent  witness?  2d.  Was  the  evidence  suffi- 
cient to  justify  the  verdict. 

[l.]  We  concur  with  the  Court  below  that  Cherry  was  a 
competent  witness.  A  judgment  in  this  case  would  be  no  bar 
in  a  subsequent  suit,  at  the  instance  of  McEinnon  against 
Cherry. 

In  the  case  of  Nesbit  vs.  Lawson,  1  Kelly ^  27«,  relied  on 
to  exclude  Cherry,  the  point  was  different  Lawson  sued 
T(esbit,as  his  attorney,  for  having  collected  money  on  a  pro- 
missory note.  Grimes,  the  debtor,  was  introduced  to  prove 
that  he  had  paid  the  money  to  Nesbit  If  a  judgment  had 
been  fixed  on  Nfesbit,  by  the  testimony  of  Grimes,  the  right 
faction  against  Grimes  would  have  been  lost,  whedier  the 
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money  wav  collected  or  not.  For  the  record  would  show, 
(and  the  plaintiff  would  be  bound  by  it,)  that  the  plaintiflPs 
attorney  had  already  collected  the  mosey  of  the  debtor.  The 
interest  of  Grimes,  therefore,  was  direct  and  immediate  Not 
so  here ;  for  as  we  have  already  said,  a  judgment  against  Ed- 
wards would  not  relieve  Cherry,  unless  (he  money  was  col- 
lected. And  even  it  would  not  necessarily  discharge  Cher- 
ry from  a  liability  to  refund  to  Edwards.  Both  of  them 
might  be  liable  to  McKinnon,  as  in  the  case  of  principal  and 
agent,  where  the  agency  is  not  disclosed. 

[2.]  Taking  the  testimony  of  Cherry  as  competent,  ought 
there  to  have  been  a  recovery  against  Ed  wards?  Through 
kindness  to  Cherry,  for  no  other  motive  can  be  inferred  from 
the  transaction,  Edwards  agrees  to  purchase  for  Cherry  an 
engine  to  start  a  mill;  and  to  allow  Cherry  to  reimburse  him 
when  he  is  able  to  do  so,  after  first  deducting  the  expenses  of 
keeping  up  the  establishment,  and  supporting  his  family. 
This  is  no  partnership,  as  has  been  suggested  by  the  distin- 
guished counsel  in  behalf  of  the  defendant  in  error. 

The  engine  is  bought  by  Mr.  Edwards  and  shipped  to 
Newport  The  agent  of  Mr.  Edwards  at  Newport  refuses 
to  deliver  it  to  Cherry  but  upon  the  order  of  Edwards.  This 
is  obtained  by  Mr.  Cherry,  and  the  engine  is  delivered  to 
McKinnon,  a  wagoner,  and  the  plaintiff  in  the  action  below, 
who  agrees  with  Cherry  to  haul  it  to  Thomasville  for  fifty 
dollars.  The  mill,  firom  some  cause  or  other  not  distinctly 
disclosed  in  the  proof,  failing  to  realize  the  expectation  of  tha 
parties,  is  re-sold,  by  the  consent  it  would  seem  of  Cherry,  by 
Edwards  to  Moore.  And  MeKinnon,  between  whom  and 
Edwards  there  was  no  contract,  express  or  implied,  seeks  to 
hold  Edwards  liable  for  the  hauling,  and  so  the  jury  find. 
.  We  do  not  see  upon  what  principle  this  verdict  can  be 
sustained.  Edwards  never  employed  McKinnon  to  do  this 
job.  He  was  under  no  obligation,  legal  or  moral,  to  hare 
the  engine  transported  from  Newport  to  Thomasville.  Cher- 
ry was  not  his  agent  for  this  purpose,  so  far  as  the  testimo- 
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my  showSi    The  work  was  undertaken  and  performed  upon 

the  sole  employment  of  Cherry.  Our  conclusion^  therefore,  is 

that  the  finding  in  the  Justice's  Court  was  not  only  contrary 

to  the  proo^  but  toithoui  any  evidence  to  support  it    And 

consequenlly,  that  instead  of  dismissing  the  eertiorari,  it 

should  haye  been  sustained,  and  a  re-hearing  awarded  on 

that  ground. 

Judgment  rerersed. 


ARGUED  AND  DET^RAflNED. 

IN  THE 

spfins  coET  OP  wnm  wmuM 

AT  ATHENJS, 

MAY  TERWr,  1858. 

Present— JOSEPH  H  LITMPKtN,  \ 

CHARLBS.  J.  MoDONAIaI 
H^RY  L.  BENNINGr        J 


Kurcr  BoirDs,  plaintiflf  in  error,  vs.  Allzh,  Justice,  admiii- 

istrator,  kc,  defendant  in  error. 


The  Act  of  1850,  Pamphlet  148,  pointing  oat  the  mode  of  Moertniniag  the 
li«f  and  rapport  to  which  widows  and  orphans  are  entitled  out  of  the  ottale 
of  their  deceased  husbands  and  parenu,  fro.,  does  not  supersede  or  repeel 
the  Act  of  1850,  Cobb  297,  allowing  one  hundred  dollars  worth  of  a  decMMA 
iosolveat's  elbets,  for  the  welfare  and  comfi>rt  of  hit  fiuiittf  . 

From  Jackton  county.,  Decided  by  Judg^  Hvrcinan^ 
Feibruiury  Term,  IS^f 

This  case  came  on  in  the  Court  below,  upon  an.  ftfiipi^ 
from  the  C!ourt  of  Ordinary  of  Jackson  county^  upon  tha 
petition  of  Nancy  Bonds,  as  widow,  to  be  allow^4  the.  mx/fi 
of  f  100  out  of  the  estate  of  her  deceiised.  husbaoid,  under 
the  Act  of  the  Legislature  of  the  434  of  February, ,  l&Jfi9» 
auch  estate  being  insolrent. 
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Upon  the  trial/  it  was  adnutted  that  the  Estate  was  insoU 
Tent,  and  that  there  were  man7  debts  which  would  temain 
unpaid.  It  was  also  admitted  that  the  widow  had  previous- 
ly applied  to  the  Ordinary,  and  that  he  had  appointed  ap- 
praisers, who  under  the  Act  of  the  19th  of  .February,  1656^ 
ha4  9et  apart,  from  the  estate,  property,  and  effects,  sufficient 
for  the  ample  and  liberal  support  of  the  widow  and  children, 
and  also  sufficient  furniture  for  their  use  and  comfort,  antf 
Jiad  returned  a  schedule  of  the  same  according  to  the  Act. 

The  Court  below,  reversed  the  judgtiient  of  the  Ordinaary, 
deciding  that  the  widow  was  not  entitled  to  the  #100  wortb 
of  property  under  the  Act  of  1850,  that  Act  having  been  re* 
pealed  or  superseded  ^y  the  Act  of  1856,  which  provides  for 
the  support  and  maintenance  of  die  widow  and  children,  out 
fli*  uisolvent  as  well*  as  solvent  estates,  represented  by  eze* 
cutors  or  administrators,  and  sebures  the  property  and  effects 
set  apart  for  that  purpose,  from  levy  and  sale  for  the  debts 
of  the  deceased 

To  this  decision,  the  widow  filed  het  bill  of  exceptions  as- 
signing  the  same  as  error. 

PiTTMAN  &  Hull,  for  the  plaintiff  in  error. 

Thubmond,  contnr. 

I  •  . 

JPy  the  Court. — Litmfkin  J.  delivering  the  opinion. ' 

« 

There  is  but  a  singl6  question  in  this  case,  and  that  is 
whether  the  one  hundred  dollars  worth  of  a  deceased  insol- 
TtoPs  effects,  allowed  to  the  family,  by  the  Act  of  1850, 
Cohh  297,  is  taken  away  by  the  Act  of  1856  ?    Pamphlet  14t. 

We  have  examined  the  two  statutes  catefuUy,  and  we  are 

imable  to  discover  any  conflict  between  them^  so  as  to  teake 

the  latter  operate  as  a  repeal  of  the  former,  by  'ftecessary  im- 

jdication.    It  is  no.t  pretended  that^  it  is  a  case  Of  exprest^^ 

peaL 
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The  first  Act  passed  upon  this  subject,  was  in  1838^  Cobb 
S96.  That  Act  purported  to  be  as  it  was,  for  the  relief  and 
support  of  widows  ^d  orphans  out  of  the  estates  of  their 
deceased  husluind  and  parents.  Then  follow  two  Acts,  passed 
in  1850,  upon  the  same  subject ;  the  one  dated  the  22d  and 
the  other  the  23d  of  February,  of  that  year.  The  Act  al- 
lowing the  one  hundred  dollars  is  last  in  point  of  time.  And 
it  is  declared  in  the  3d  section  of  that  Act,  that  nothing  con- 
tained in  it  shall  be  so  construed  as  to  take  from  widows  and 
orphans  any  property  and  rights  then  allowed  to  them  by 
law.    CctU29S. 

And  why  I  ask^  should  the  Act  of  1856,  be  so  construed 
as  to  take  from  widows  and  orphans  any  property  or  right 
theretofore  allowed  them  by  law  ?  I^hat  is  to  say,  to  take 
from  them  the  one  hundred  dollars  previously  allowed  by  the 
Act  of  1850?  But  iurthermore,  does  not  purport,  like  its 
predecessors,  to  provide  for  the  maintenance  of  widows  and 
orphans.  It  is  an  4ct  merely  ^^  to  point  out  the  mode  of  as^ 
certainmg  the  relief  to  which  widows  and  orphans  are  enti- 
tied;  out  of  the  estates  of  their  deceased  husbands  and  pa- 
rents, in  cases  where  tetters  testamentary/,  or  of  administra- 
tion  shctU  thereafter  be  granted^  and  for  other  purposes." 

Thus  it  will  be  perceived,  that  the  main  object  of  the  law 
"was  to  provide  a  reYnedy  for  a  case  not  covered  by  the  previ-* 
ons  legislation  upon  this  subject  And  while  I  adhere  to  the 
opinion  uniformly  maintained  by  this  Court,  that  the  general 
wordSy  ^  and  for  other  purposes/'  are  sufficiently  broad  to 
authorize  any  alteration  of  the  existing  laws,  yet  it  is  appa- 
rent from  reading  the  Act,  that  no  such  change  w£^s  contem- 
plated as'that  contended  for  by  the  learned  counsel  for  the 
defendant  in  error  in  this  case. 

And  this  reminds  me  that  I  owe  an  explanation  to  the 
counsel,  who  argued  the  case  of  the  Bibb  County  Loan  Jls- 
9ociation  vs.  Richards  J  21  Ga.  Rep.  592.  The  only  consti- 
tutional question  I  considered  in  my  opinion  in  that  case, 
ly  whether  an  Act  of  the  Legislature  incorporating  that 


# 
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a3i^0ciationy  by  tb^ir  Constitulion  and  byrlawa^  wittiouUhe 
aama  being  embQdled  ia.  the.  Acty  was  vf^Ud?  And  if.tto 
point  was  made  bythe  distinguUh^.couos^l.wJboaifiied 
that  case  in  behalf  of  tb^  defendant  Mi.  e^pi^  t}M  the  Aet 
was  Toid,  because  the  woords  in  the  title  ^  and  for  other  pur- 
poses/' were  not  a  compliance  with  the  Co^^tito^Qii  oi  the 
State,  which  forbids  any  law  or  ordinance  to  pass  contaio^ig 
any  matter  d^erent  from  what  is  expressed  in  the  titles  il 
wholly  escaped  my  notices.  I  find  no  such  propositjbon  upop 
the  brief ;,  and  I  take  it  fot  granted,  that  no  such  object! 
was  made.  It  had  been  too  long  settled  to  be  considered 
open  question  in  this  Court 

One  word  in  conclusion,  and  I  am  done  wijth  tbi^ 
In  favor  oil  the  families  of  insolvent  debtors,  as  well  aa  iM 
kindness  to  poor  debtors  themselves^  the  L^islaiure  are  from 
time  to  time  making  provisioq.  Every  few  years  they  add 
something  to  the  stock  to  be  saved  from  the  wreck,  whether 
the  policy  be  wise  or  not,  it  does  not  become  m^  to  expma 
an  opinion.  It  is  enough  for.  the  Court  to  know,  that  such  ie 
the  manifest  will  of  the  people,  as  declared  from  time.to  time^ 
through  th^ir  representatives,  and  it  is  qai  duty  to  carry  out 
these  enactments  in  th#  spirit  in  which  they  were  made. 

Judgment  reveiscdr 


Jambs  C.  Mztchell,  plaintiff  in  error^  vs.  Jamss  L.  Oiuia- 

pi£,  defendant  in  error. 

A  TMorerj  ia  »n  setion  of  poTraant  for  »  brtmeh  of  wimnty  of  Uie  floandiMM  si  it 
■Uro,  iii»7  be  pleaded  in  bar  of  ft  Moond  aotion  for  ft  falie  warrantj  of  loimdMfi 
of  the  nmo  dftre^  on  Um  aamo  fftle . 
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Cue,  fiMd  Fmnklin  eomily.  Decided  by  Judge  Hvtok- 
nn,  April  Term,  1658. 

For  fltaleoieni  of  thie  CAte,  see  opiDion  of  the  Cooit 
Ammmmam  &  GooYiRB,  lor  plaintiff  in  erroi; 
W.  H.  Huu. ;  and  G.  Hilltkb,  for  defendant  in  erron 
By  the  Court — ^McDonald,  J.  delivering  the  opinion* 

This  case  comes  np  from  the  Superior  Ck>urt  of  the  countf 
of  Franklin,  on  a  demurrer  to  the  defendant's  plea.  It  ap« 
pears,  that  on  the  fourteenth  day  of  October,  eighteen  hundred 
and  fifty-one,  the  defendant  sold  to  the  plaintiff  three  ne- 
groes, for  which  the  plaintiff  paid  him  twelve  hundred  dol- 
lars. The  defendaut  executed  to  the  plaintiff  a  bill  of  sale^ 
under  seal,  for  the  negroes,  and  warranted  them  to  be  sound 
and  well  in  body  and  mind. 

One  of  the  negroes  having  been  unsound  at  the  time  of  th* 
sale  and  warranty,  the  plaintiff  sued  the  defendant  in  an  ae- 
,  lion  of  covenant,  alleging,  as  a  breach  of  the  covenant,  that 
Che  said  negro  was,  at  the  time  of  said  warranty,  unsound 
in  body,  and  wholly  unfit  for  labor,  or  service,  and  became 
and  was  of  no  value  or  use  whatever  to  the  plaintiff;  and 
that  the  defendant  had  wholly  n^lected  and  refused  to  make 
compensation  to  the  plaintiff  for  the  said  injury.  On  the 
trial  of  that  cause,  at  April  Term,  18<5,  of  Franklin  Superi- 
or Court,  the  jury  rendered  a  verdict  in  favor  of  the  plaint^ll^ 
for  the  sum  of  four  hundred  and  fifty  dollars,  on  which  judg- 
ment was  entered  up. 

The  plaintiff  sued  the  defendant  in  a  second  action,  re* 
tumable  to  the  October  Term,  1855,  of  the  same  Court,  for  a 
false  warranty  in  the  same  sale  of  the  negroes,  but  suing  ad- 
ditionally for  the  recovery  of  the  physician's  bill,  ezpensea 
of  nursing,  &c.,  of  the  negro  when  sick,  as  damages  nol 
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claimed  in  Ihe  former  action.  The  defendant  pleaded  thefbr- 
mer  recovery  in  bar  of  this  action.  At  October  Term,  ISS?,  the 
demurrer  was  ai^ed,  or  as  expressed  in  the  record,  the  ques- 
tion was  argued  ^  whether  the  former  recoyerjr,  pleaded  in 
bar  by  the  defendant,  was  conclusive  against  the  plaintiff  in 
this  action."  The  Court  decided  that  the  former  recovery 
was  a  bar,  but  desiring  to  hear  further  argument,  an  agree- 
ment was  entered  into  by  the  counsel,  and  entered  on  the 
minutes,  that  a  nonsuit  should  be  awarded,  with  leave  to  the 
plaintiff  to  reinstate  the  case  on  the  ground  of  error  in  the 
«aid  decision,  and  that  the  motion  be  considered  as  made 
and  stand  for  argument  at  the  then  next  Term  of  the 
Court  At  the  succeeding  Term  of  the  Court,  to-wit,  at  April 
Term,  1858,  argument  was  heard  by  the  Court,  and  the  mo- 
tion to  reinstate  was  refused,  and  the  case  waa  ordered  to  be 
dismissed,  on  the  ground  that  the  second  action  was  for  the 
same  breach  of  warranty  for  which  the  recovery  had  been 
had.  To  this  decision  the  plaintiff's  counsel  excepted,  on 
three  several  grounds,  to- wit : 

Ist  That  the  Court  erred  in  deciding  thatthe  second  action 
was  for  the  same  breach  of  warranty  as  that  on  which  the 
former  judgment  was  founded. 

2d.  That  the  Court  erred  in  sustaining  the  defendant's 
plea  of  former  recovery  in  bar  of  the  second  action. 

3d.  That  the  Court  erred  in  ordering  the  case  to  be  dis- 
missed. 

The  second  suit  was  brought  originally  for  the  recovery 
of  a  sum  of  money  which  the  plaintiff  had  to  pay  to  WilUam 
W.  Mitchell,  to  whom  he  had  resold  one  of  the  said  negroea, 
with  a  warranty  of  soundness.  At  a  subsequent  Term  of  the 
Court,  the  declaration  was  amended,  alleging  fraud  in  the 
sale  of  the  negro,  by  the  false  and  fraudulent  representations 
•f  the  defendant  to  the  plaintiff,  of  the  soundness  of  the  ne- 
gro, when  he  knew  that  she  was  unsound.  The  plaintiff 
avers,  in  his  said  amended  declaration,  that  ^at  the  time  of 
the  purchase  of  the  said  slave  from  the  defendant,  and  long 
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before,  she  was  not  soundi  but  was,  and  had  been  long  un- 
sound and  seriously  afflicted,  &c.,  &c.,  and  still  is  afflicted  as 
aforesaid,  and  is  of  no  value  f*  all  which  is  and  was,  at  and 
before  the  time  aforesaid,  well  known  as  aforesaid  to  the  de- 
fendant ;  by  means  of  which  afflictions,  unsoundness  and 
diseases  of  the  said  slave,  she  became  and  was,  at  the  time 
aforesaid,  sick,  and  has  been  and  still  is  confined  to  her 
house  and  bed;  and  the  plaintiff  was  and  has  been  forced, 
and  necessarily  compelled  to  pay,  lay  out  and  expend  divers 
large  sums  of  money,  to- wit,  the  sum  first  aforesaid  in  and 
about  the  nursing,  feeding,  clothing  and  taking  care  of  said 
negro  slave;i  and  in  physician's  bills,  in  trying  to  have  her 
cured  of  the  diseases  and  sickness  aforesaid,  &c."    Taking 
the  record  for  our  guide,  the  second  suit  is  brought  tor  the 
recovery  of  the  value  of  the  diseased  slave,  and  for  the  ex- 
penses of  nursing,  feeding,  clothing,  and  taking  care  of  her, 
and  for  the  physician's  bill.    The  damage  sustained  by  the 
plaintiff,  on  account  of  the  diseased  condition  of  the  negro,  at 
the  time  of  the  sale,  was  recovered  in  the  former  action,  but 
there  was  no  allegation  of  damage,  in  that  case^  resulting  from 
the  sickness  of  the  negro,  such  as  are  set  forth  in  the  second 
action,  and  it  is  insisted  that  tho  plaintiff  is  not  barred 
from  the  recovery  of  these  damages  in  this  action.    There 
was  no  offer  by  the  plaintiff  to  rescind  the  contract.    Three 
negroes  were  sold  together,  for  a  gross  sum,  and  embraced 
in  the  same  written  contract.    The  warranty  extended  alike 
to  all  of  them.    If  the  plaintiff  wished  to  rescind  the  con- 
tract, as  it  was  one  and  entire,  he  ought  to  have  offered  to  re- 
turn all  the  negroes,  and  demanded  the  return  of  the  conside- 
ration money.    He  did  not  do  it    He  did  not  offer  to  return 
the  diseased  negro ;  upon  which  offer,  however,  he  would 
not  have  been  entitled  to  a  rescission  of  the  contract,  for  it 
could  not  have  been  rescinded  in  part,  by  one  of  the  parties 
only.    The  first  action,  then,  was  for  a  breach  of  the  war- 
ranty, claiming  damages  for  the  injury  the  plaintiff  had  sus- 
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tained  1)y  said  breach.    He  recovered  them.    It  is  not  ne- 
cessary to  go  into  the  enquiry  if  he  could  have  recovered 
more,  if  he  had  averred^  that  in  consequence  ef  the  breach, 
he  had  been  put  to  the  expense  of  feeding,  clothing  and  nur- 
sing the  negro  when  she   was  sick,  and  of  paying  medical 
bill&    It  is  sufficient  to  say  that,  in  modern  practice,  whett- 
ever  such  expenses  may  be  recovered  in  cases  of  a  false  war- 
ranty, they  may  be  recovered  equally  and  to  the  same  extent 
on  an  express  warranty  without  fraud.    In  both  cases  the 
¥endor  may  rescind  the  contract  by  returning  the  property* 
within  a  reasonable  time  after  the  purchase,  and  in  each 
case,  he  may  recover  damages  for  the  expenses  named,  and 
tiie  evidence  offered  in  proof  of  them  must  necessarily  be  the 
the  same.    The  first  action  was  brought  on  the  express  war- 
ranty, and  the  present  action  on  a  false  warranty  of  the  sound- 
ness of  the  same  negroes  on   the  identical  sale.    The  war- 
ranty is  the  same,  but  the  plaintiff  seeks,  in  the  latter  action, 
Co  increase  the  damages  by  the  averment  of  fraud  in  the 
warranty.    The  fact  that  there  was  fraud,  if  it  were  so,  can- 
not add  to  the  expense  of  feeding,  clothing  and  nursing  the 
sick  negro,  nor  can  it  add  to  the  amount  of  the  physician's 
bill    These  expenses  the  plaintiff  might  have  recovered  in 
the  former  action,  if  he  could  make  proof  to  entitle  him  to 
them  in  this  action,  and  he  must  not  be  allowed  to  sue  on  the 
same  identical  demand.     If  this  were  permitted,  he  might 
bring  several  distinct  actions  for  each  particular  item  in  the 
sam  of  items  which  constitutes  the  aggregate  dama&efor  the 
breach  of  a  single  contract,  viz ;  one  suit  for  the  loss  of  the 
service  of  the  negro,  one  for  her  diminished  value,  another 
for  nursing  her,  and  so  on.    This  must  not  be  allowed. 

It  was  said  in  argument,  that  this  Court  had  decided  in 
Badgettvs,  Broughtoriy  1  Kelly  592,  that  the  measure  of  dam- 
ages in  an  action  of  covenant  for  a  breach  of  warranty  of  the 
soundness  of  a  slave,  is  the  difference  between  the  price  paid, 
and  the  value  of  the  slave  in  her  unsound  condition  ;  and 
that,   therefore,  the  expenses  sued  for  now  could  not  have 
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been  recovered  in  the  former  action.  That  decision  was 
made  on  the  facts  of  that  particular  case.  There  was  no 
daim  of  damage  except  for  the  loss  of  the  slave,  who  had 
died 

The  expenses  of  medical  attendaoce,  nnrsing,  &c.j  were 
not  sued  for,  and  not  asked  on  the  trial,  and  this  Court,  in  de- 
livering its  opinion,  was  particular  to  say,  that  if  the  jury  had 
foand  a  special  verdict,  setting  forth  the  facts  as  stated  in  the 
record,  ^*  the  measure  of  damages  would  have  been,  in  judg- 
ment of  the  law,  a/  least  to  the  extent  stated  by  the  Court  to 
Che  jury,'' which  is  that  stated  above.  It  was  not  decided 
that  if  sued  for,  other  damages  could  not  have  been  recover- 
ed.   The  contrary  is  implied. 

It  is  unnecessary  to  decide,  that  in  cases  of  false  warranty^ 
damages  of  some  description  may  not  be  recovered,  to  which 
the  plaintiff  would  not  be  entitled  when  the  warranty  was 
made  in  good  faith,  and  without  mixture  of  fraud  But  we 
do  hold,  that  where  damages  resulting  from  the  breach  of  the 
warranty,  are  of  a  sort  that  may  be  recovered  in  either  form 
of  action,  the  recovery  in  one  will  bar  the  plaintiff's  right  to 
sue  in  a  second  action.  The  evidence  of  the  damage  in  that 
lespect,  must  necessarily  be  the  same  in  both  actions,  and  it 
is  the  plaintiffs  own  fault  if  he  omitted  averments  in  his  de- 
claration, which  were  necessary  to  admit  proof  of  them.  The 
defendant  must  not  be  harrassed  with  a  multitude  of  suits 
growing  out  of  the  same  cause  of  actions. 

Theorderor  judgment  of  the  Court  dismissing  the  action, 
was  simply  an  act  of  supererogation.  The  cause  was  al- 
ready out  of  Court  by  the  judgment  of  nonsuit,  and  plain- 
tiff's motion  was  to  set  aside  the  nonsuit,  and  reinstate  the 

Judgment  affirmed. 
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Executors  of  James  Nolan,  plaintifiis  in  error,  vs.  Jamss  N. 
Bolton  and  others,  defendants  in  error. 

A  tMtator  mod  ihia  language  in  his  will,  '<  it  10  my  will  and  desire,  that  at  the  di?ic- 
ion  o(  my  property,  each  one,"  (legatee,)  "  shall  be  diarged  with,  and  aeeonnt  fiir 
in  laid  dlTision,  all  money  or  property  they  hare  reoeiredfrom  me,  00  as  to  main 
them  share  equally  in  the  property  to  be  divided,  and  in  adTsnces." 

Held,  that  the  legatees  were  bound  to  account  for  all  money  "receiTed"  by  them,  as 
much  that  received  by  them,  as  a  loan,  as  tiiat  reeeiYed  by  them,  as  an  adfaaoe- 
ment 

Equity,  from  Wilkes  county.  Decided  by  Judge  Thomas, 
March  Term,  1858. 

The  bill  of  complaint  in  this  case  was  filed  by  James  N. 
Bolton  and  others,  legatees  under  the  will  of  James  Nolan  de- 
ceased, against  John  West  and  another,  executors  under  the 
said  will  for  an  account. 

The  testator  James  Nolan,  in  the  last  item  of  his  will, 
after  appointing  his  executors  proceeded  as  follows,  "  and  it 
is  my  will  and  desire  that  at  the  division  of  my  property  each 
one  shall  be  charged  with  and  account  for  in  said  division  all 
money  or  property  they  have  received  from  me,  so  as  to  make 
them  share  equally  in  the  property  to  be  divided  and  in  ad- 
vances." 

During  his  lifetime  the  testator  had  advanced  to  his  son-ia 
law  Charles  L.  Bolton,  divers  sums  of  money  for  which  he 
held  Bolton's  notes  and  receipts,  at  the  time  of  his  death,  and 
the  question  was,  whether  the  complainants  should  account 
for  these  notes  and  receipts  as  advances  under  the  above 
clause  in  the  will,  in  the  division  of  the  testator's  property. 

The  respondents  submitted  the  following  evidence  to  show 
the  liability  of  the  complainants,  to  account  for  these  notes 
and  receipts  of  Charles  L.  Bolton. 

John  II.  Dyson,  who  testified  that  he  wrote  the  will  of 
Nolan,  12th  of  June  1856.  The  instructions  to  Aim  by  Nolan 
were  to  put  in  the  will,  that  Polly  Bolton's  children  were  to 
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be  charged  with  the  amounts  of  money  he  had  let  Col.  Bol- 
ton hare.  In  drawing  the  will  at  first,  this  was  left  out  Af- 
ter it  was  first  drawn  and  read  over  to  him,  he  said  you  have 
left  it  out,  that  he  believed  with  West  there  would  be  no  dif- 
ficulty^ but  with  Bolton  he  knew  there  would  be,  unless  it 
was  plainly  stated  in  the  will  He  asked  me  if  the  laws  of 
the  State  would  not  make  them  account  for  advances,  to  which 
witness  replied  that  he  thought  not,  unless  so  stated  in  the 
will  when  a  man  made  his  will.  He  said  nothing  about  in- 
tending these  notes  and  claim  on  CoL  B.  originally  as  ad- 
Taiices,  nothing  about  Col.  Bolton  ever  agreeing  they  should 
be  advances;  nothing  about  Col.  Bolton's  owing  him,  but  said 
there  was  a  bundle  of  old  papers  in  his  possession  which 
would  show  what  money  he  had  let  Col.  Bolton  have.  In  a 
will  written  some  1 2  or  1 5  years  since,  Mr.  Nolan  provided  that 
Col.  Bolton  was  to  account  for  money  he  (Nolan)  had  let  CoL 
Bolton  have.  Mr.  Nolan  frequently  and  uniformly  spoke  of 
the  money  he  had  let  Bolton  have — never  as  money  owing  by 
Bolton. 

Complainants,  counsel  requested  the  Court  to  strike  out  all 
the  testimony,  as  not  making  out  a  case  against  the  complain- 
ants.   This  motion  was  overruled  by  the  Court. 

The  Court  chained  the  jury  as  follows:  "  Gentlemen  of  the 
jury,  as  a  general  rule,  money  evidenced  by  promissory  notes 
cannot  be  considered  as  an  advancement;  and  in  order  to 
change  it  from  a  debt  to  an  advancement  you  must  believe^ 
from  the  testimony,  that  it  either  was  a  gift  by  agreement,  at 
the  time  the  respective  notes  were  received,  or  became  so 
subsequently  by  agreement" 

«  Further,  the  Court  charges  you  that  at  the  time  the  will 
was  written,  if  tJbe  notes  remained  debts  up  to  that  time,  they 
were  not  changed  by  the  testator  in  the  will,  from  a  debt  to 
^n  advancement.'^ 

**  The  respondents  have  specially  requested  me  to  charge 
you  as  follows,  that  the  jury  should  deduct  firom  the  portion 
VOL.  rxv. — 23. 
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of  these  complainants,  whatever  sums  of  money  may  have 
passed,  from  time  to  time,  into  the  hands  of  Bolton,  from  No- 
lan; whether  notes  were  taken  for  such  sums  or  not,  which 
I  refuse  to  do.'' 

^  Further  respondents  request  me  to  charge,  that  when  a 
man  uses  a  word  having  a  legal  meaning,  he  is  presumed  to 
use  it  in  that  sense,  when  speaking  of  legal  matters,  unless  a 
contrary  meaning  appears,  and  if  Nolan  said  these  notes  la 
controversy  were  advances  to  Bolton,  he  is  to  he  presumed,  un- 
less the  contrary  appears,  to  have  used  the  word  '^advances^'  in 
its  legal  sense,  and  it  is  to  be  understood,  unless  the  contraiy 
appears,  that  all  had  been  done  which  was  necessary  to  be 
done,  in  order  to  constitute  them  advances !  which  I  refuse 
to  do.  Further,  respondents  request  me  to  charge,  that  the 
jury  have  a  right  to  consider  all  the  circumstances  of  the  case, 
if  proven,  such  as  the  relation  of  the  parties,  the  date  of  the 
notes,  their  being  out  of  date,  the  permitting  C.  L.  Bolton  to 
leave  the  State,  the  terms  in  which  Nolan  spoke  of  the  papers 
in  order  to  ascertain  whether  the  notes  were  memoranda  of 
advancements  originally,  or  whether  the  notes  were  subse- 
quently arranged  by  Nolan  and  Bolton,  to  stand  for  'advance- 
ments', which  I  charge  to  be  the  law." 

The  Jury  returned  a  verdict  for  the  complainants:  that  they 
were  not  bound  to  account  for  the  notes  and  receipts  offered 
in  evidence ;  and  the  respondents  filed  their  bill  of  exceptions 
assigning  the  same  as  error. 

Rxxsx,  for  plaintifis  in  error. 

Barnxtt  &  Thomas,  contra. 

>.    Bjf  the  Court — Beknino,  J.  delivering  the  opinion. 

What  was  it  that  the  testator  meant  the  legatees  to  ^  be 
diarged  with  and  account  for."  The  defendants  in  aftor^ 
say,  that  it  was  only  gifts — advancements ;  th^X  it  was  not 
lotme. 
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His  words  are :  "  it  is  my  will  and  desire  that  at  the  divis- 
ion of  my  property,  each  one  shall  be  charged  with,  and  ac- 
count for,  in  said  division,  all  money,  or  property  they  have 
received  from  me,  so  as  to  make  them  share  equally  in  the 
property  to  be  divided,  and  in  advances.^' 

First,  let  us  take  the  words,  ending  with  ^^me.'^ 

^  All  money  or  property  they  have  received  from  me,"  is 
an  expression  which,  taken  by  itself,  is  broad  enough  to  in- 
clude all  money  or  property  that  had  proceeded  from  the  tes- 
tator to  the  legatees,  whether  it  had  proceeded  as  a  gift,  or  as 
a  loan.  In  a  gift,  the  thing  given,  is  ^^receive(P^  by  the  donee- 
in  a  loan,  the  thing  loaned  is ''  received?*  by  the  borrower. 
Becdved,  may  be  equally  predicated  of  both  a  gift  and  a 
loan. 

It  is  the  clear  import,  then,  of  the  words  ending  with  ^  me," 
that  the  legatees  were  to  account  for  whatever  they  had  receiv- 
ed from  the  testator,  whether  they  had  received  it  as  a  gift,  or, 
as  a  loan.  It  follows,  therefore,  that  they  must  account  for 
whatever  they  received  from  him  unless  the  subsequent  words, 
by  an  import  at  least  equally  clear,  relieves  them  from  the 
duty  of  accounting  for  some  part,  or  the  whole,  of  what  they 
may  have  so  received. 

Let  us  then  go  to  the  subsequent  words.  Do  they,  to  any 
extent,  relieve  the  legatees  from  this  duty  ? 

Those  words  are  ^  so  as  to  make  them  share  equally  in  the 
property  to  be  divided  and  in  advances." 

The  word  advances  means,  say  the  counsel  for  the  defen- 
ants,  gifts — advancements  ;  and  d<^  not  mean  loans ;  and, 
thence  it  follows,  they  insist,  that  the  testator,  notwithstand- 
ing th^  breadth  of  his  first  words,  could  not  have  meant  the 
legatees  to  account  for  loans. 

But,  in  the  first  place,  the  word,  ^  advances^  when  taken 
in  its  strict  legal  sense,  does  not  mean  gifts — advancemm/^, 
and  dotM  mean  a  sort  of  loan ;  and  when  taken  in  its  ordin- 
ary and  usual  sense,  includes  both  loans  and  gifts — Sloans  more 
leadily,  perhaps,  than  gifta 


356  SUPREME  COURT  OF  GEORGIA- 

Ex'ora  of  Nolan  vs.  Bolton,  et  al. 

"  Advances,  contracts,  are  said  to  take  place,  when  a  factor 
or  agent  pays  to  his  principal,  a  sum  of  money,  on  the  credit 
of  goods  belonging  to  the  principal,  which  are  placed,  or  are 
to  be  placed,  in  the  possession  of  the  factor  or  agent,  in  order 
to  reimburse  himself  out  of  the  proceeds  of  the  sale.''  Bouv. 
Law  Die.  This  gives  the  strict  legal  sense  of  *'  advances  /" 
and  according  to  this,  advances  are  loans,  and  nothing  more. 

"Advancement,  is  that  which  is  given  by  a  father  to  his 
child,  or  presumptive  heir,  by  anticipation  of  what  he  might 
inherit."  Id.  This  is  the  strict  legal  sense  of  advancement; 
and  it  shows  that  advancements,  and  advances,  when  both 
words  are  taken  in  their  strict  legal  sense,  mean  quite  differ- 
ent things,  the  former,  gifts ;  the  latter,  loans. 

In  ordinary  usuage,  what  is  the  sense  of  "  advances  ?" 

It  is  in  every  body's  mouth  to  say,  that  amanobtunedan 
advance  on  his  cotton,  or  on  his  watch,  or  on  his  own  note, 
and  the  meaning  is,  that  the  man  was  accommodated  with 
a  loan  on  the  security  of  the  cotton,  the  watch,  or  the  note. 

"  Advance,"  "  6.  A  giving  before  hand ;  a  furnishing  of 
something,  on  contract,  before  an  equivalent  is  received  7. 
A  furnishing  of  money  or  goods  for  others,  in  expectation  of 
reimbursement;  or  the  property  so  furnished."  Webster's 
Die. 

In  ordinary  usage,  therefore,  the  word,  advances,  includes 
loans,  and,  perhaps,  gifts.  The  counsel  for  the  defendants, 
however,  admit  that  it  includes  gifts ;  they  say,  it  includes 
nothing  else.  • 

Whether,  then,  we  take  the  word  according  to  its  meaning 
in  law,  or,  according  to  its  meaning  in  common  usage,  we 
must  say,  that  the  word  includes  loans  as  well  as  gifts. 

More ;  we  must  say  the  same,  if  we  take  the  word  in  the 
sense  in  which,  according  to  the  testimony,  the  testator  actu- 
ally used  it. 

According  to  the  testimony,  he  meant  the  Bolton  children 
to  account  for  the  money  represented  by  the" bundle tf  old 
papers."    Now,  admit  that  the  money  represented  by  those 
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old  papeiSy  was  loaned  money,  as  the  counsel  for  those  chil- 
dren say,  then,  it  must  follow,  the  testimony  being  the  crite- 
rion that  be  meant  the  children  to  account  fox  loaned  money. 

And,  in  the  second  place,  suppose  it  true,  that  the  word, 
advances,  as  used  in  the  will,  does  mean  advancements,  and 
does  not  mean  loans,  yet  is  it  true,  that  it  thence  follows  ne- 
cessarily, that  so  much  of  the  meaning  of  the  previous  words, 
as  requires  loans  to  be  accounted  for,  is  cancelled  ? 

I  think  not 

The  word,  advances,  is  found  in  connection  with  the 
-words,  ''the  property  to  be  divided,*'  the  whole  expression 
being,  ''so  as  to  make  them  share  equally  in  the  property  to 
be  divided,  and  in  advances.'' 

Is  not  the  money  the  testator  had  due  him  on  loan,  to  be 
included  in  the  words,  **  the  property  to  be  divided  ?"  They 
are  certainly  capable  of  including  such  money. 

I  think  so. 

And  then,  is  it  the  dictate  of  reason,  that  the  testator  should 
wish  his  children  to  account  for  what  was  theirs,  advance- 
ments, rather  than  for  what  was  his,  loans. 

The  testator  may  well  have  meant  by  the  two  terms  taken 
together,  "  the  property  to  be  divided,"  and  "  advances,"  to 
cover  all  the  ground  which  he  had  previously  covered  by  the 
vrords^ "  all  money  or  property  they  have  received  from  me." 

£l.j  Upon  the  whole,  then,  we  think,  that  the  subsequent 
Tvords  do  not  as  clearly  import,  that  loans  were  not  to  be  ac- 
counted for,  as  the  prior  words  import  that  both  loans  and 
gi&s  were  to  be  accounted  for ;  and,  consequently,  we  think 
that  the  subsequent  words  did  not  neutralize  the  prior  words. 
The  prior  words  not  being  neutralized,  it  follows,  that  they 
must  have  their  full  elSfect.  And  to  have  their  full  effect,  the 
Bolton  children  must  account  for  loans,  as  well  as  for  ad- 
vancements.   We  think,  they  will  have  to  account  for  both. 

This  being  our  conclusion,  it  must  follow,  that  we  think 
the  following  chaise  erroneous. 

"  Further,  the  Court  charges  you,  that  the  time  the  will  was 
written,  if  the  notes  remained  debts  up  to  that  time,  they 
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were  not  changed  by  the  testator  in  the  will  from  a  debt  to 
an  advancement.'^ 

What  the  Court  meant  by  this  charge,  was,  that  if  what  the 
notes  represented  in  the  beginning  were  debts,  and  if  those 
debts  remained  debts  up  to  the  making  of  the  will,  (that  is,  if 
they  were  not  changed  by  the  joint  act  of  the  testator  and 
Bolton,  into  advancements,)  the  children  of  Bolton,  were  not 
bound  to  account  for  them. 

If  the  testator  meant  those  children  to  account  for  them, 
whether  they  were  debts  or  advancements,  as  we  have  come  to 
the  conclusion  that  be  did,  then  the  children  were  bound  to  ac- 
count for  them,  whether  they  remained  in  the  form  of  debts, 
or  were  changed  into  the  form  of  advancements.  That  the 
testator  had  the  right  to  give  his  bequests  on  what  terms  he 
pleased,  nobody  will  dispute.  He  might,  therefore,  give  them, 
on  the  terms,  that  the  legatees  should  account  for  money  lent 
to  them,  or  to  their  father. 

What  has  been  said,  sufficiently  disposes  of  the  other 
charges,  and  the  refusals  to  charge. 

A  single  question  remains,  though  it  is  not  a  questioa 
which  the  case, in  the  view  that  has  been  taken  of  it,  requires 
to  be  decided. 

Was  the  parol  evidence  admissible?  Even  if  it  was  not 
admissible,  there  ought  to  be  a  new  trial,  as  there  was  an 
error  in  the  charge.  But  we  are  strongly  inclined  to  think, 
that  it  was  admissible. 

In  the  view  we  take  of  the  will,  it  is  not  true,  that  this  evi- 
denee  contradicted  the  will.  The  words  of  the  will  were 
broad  enough  to  cover  both  loans  and  advancements,  and  to 
require  an  account  of  both.  The  parol  evidence  showed, 
that  what  the  notes  represented,  was  to  be  accounted  for, 
whether  what  they  represented,  were  loans  or  advancements 
Here  was  no  conflict  between  the  parol  evidence,  and  the 
words  of  the  will. 

Nor  is  it  tnie,  as  we  strongly  incline  to  think,  that  the 
evidences  being  of  the  sayings  of  the  testator,  made  it  inad- 
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missible.  The  sayings  were  uttered  at  the  time  of  the  mak* 
ing  of  the  will,  and  in  connection  with  the  act  of  making  the 
ygnlL  They,  therefore,  were  a  part  of  that  act,  a  part  of  the 
Tes  gestss.  So  I  think.  Then,  they  were  sayings  against  in- 
terest, if  the  counsel  for  the  defendants  are  right  in  contending 
that  they  goto  show,  that  the  notes  represented  az/vamremen/^. 

Advancements  are  gifts ;  and  it  is  less  to  a  man's  interest 
to  admit  a  thing  to  be  a  gift,  than  it  is  to  admit  it  to  be  a  loan 
<ven  though  as  a  loan,  it  may  be  barred  by  the  statute  of  lini* 
itationa 

There  can  be  no  motive,  in  a  matter  of  this  sort,  for  a  tes- 
tator to  say  what  is  not  true.  If  he  wants  to  withhold  his 
property  from  any  one,  he  can  do  it,  with  or  without  a  rea- 
son. 

Judgment  reversed. 


Henbt  Freeman,  plaintiff  in  error,  vs.  Thomas  B.  Norwbu:^ 

defendant  in  error. 

• 

If,  in  trover  and  bail  under  the  Act  of  1821,  the  defendant  proves  unable  to 
give  the  bond,  and  the  plaintiifgives  it,  and  recetvea  poBsession  of  the  negroeip 
and  then  diamisseB  his  action,  and  fiiils  to  restore  the  negroes  to  the  defimd* 
anty  such  dismissal  and  iailare  amount  to  a  breach  of  his  bond, — Bxmoxo  /• 

Trover,  from  Lincoln  county.    Decided  by  Judge  Thomab^ 

April  Term,  1858. 

An  action  was  brought  in  the  Court  below  by  Thomas  BL 
Norwell,  against  Henry  Freeman,  to  recover  the  penalty  un- 
der  a  bond,  on  account  of  the  breach  of  the  condition  of  the 
said  bond. 

The  condition  of  the  bond  was  as  follows : 

^  The  condition  of  the  above  obligation  is  such,  that  wheie- 
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as,  the  said  Tancey  6.  FreemaD,  committee  as  afoiesaidy  did 
commence  his  action  of  trover  against  the  said  Thomas  B» 
Norwell,  returnable  to  the  March  Term  of  the  Superior 
Court  of  said  county,  1857,  for  three  certain  slaves,  to-wit: 
Jane,  a  woman  about  thirty-eight  years  of  age,  of  dark  com.* 
plexion,  and  Crese,  a  woman  about  twenty-eigkt  years  old^ 
and  her  boy  child  (name  not  known,)  about  five  years  old,  of 
the  value  of  |ll,600;  and  the  said  Thomas  B.  Norwell  hav- 
ing failed  and  refused  to  give  bond  and  security  for  the  forth- 
coming of  said  negroes,  according  to  law.  Now,  should  the 
said  Yancy  G.  Freeman,  well  and  truly  produce  said  ne- 
groes to  answer  such  judgment,  execution  or  decree,  as  may 
be  issued  or  rendered  in  the  case,  and  well  and  truly  pay  the 
eventual  condemnation  money  recovered  in  said  case,  then 
this  obligation  to  be  void,  else  to  remain  in  full  force  and 
virtue." 

The  plaintiff  in  his  declaration,  after  setting  out  the  above 
condition,  stated  that  the  condition  of  the  bond  had  been 
violated ;  the  said  Yancy  6.  Freeman,  for  whom,  and  with 
whom  the  said  Henry  Freeman  became  jointly  and  severally 
bound,  having  dismissed  his  action  of  trover,  and  bad  judg- 
ment  of  dismissal  entered  on  the  minutes  of  the  said  Court, 
and  a  judgment  for  the  costs  of  said  suit  rendered  against 
him,  on  the  24th  day  of  March,  1858  ;  and  that  on  the  2d 
day  of  April,  1858,  he  (the  plaintiff,)  demanded  the  said  ne- 
groes, and  the  said  Henry  Freeman  refused  to  deliver  the 
same,  having  previously  removed  them  to  the  State  oi  South 
Carolina,  the  residence  of  the  principal,  in  order  to  prevent 
the  plaintiff  from  recovering  the  same,  according  to  his  un- 
dertaking. 

To  this  declaration,  the  defendant  demurred,  on  the  ground 
that  the  sam^  was  not  sufficient  in  law  to  enable  the  plain-' 
tiff  to  maintain  his  action. 

After  argument,  the  Court  ov^erruled  the  demurrer,: and  the 
defendant  excepted,  and  filed  his  biH  of  exceptieiis,  assign- 
inig  the  saxae  as  error. 
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Stsphsks.  for  plaintiff  in  error. 

Resse,  contra. 

Bjf  the  Court. — Benkino^  J.  delivering  the  opinion. 

Norwell,  the  defendant  in  the  original  action,  having  tail- 
ed to  give  the  bond  required  to  be  given  by  the  Act,  (of  1821,) 
Yancy  G.  Freeman,  the  plaintiff  in  that  action,  gave  it,  and 
thereupon,  received  the  possession  of  the  negroes  for  which 
the  action  was  brought,  Yancy  G.  Freeman  then  dismissed 
his  action,  (a  judgment  of  dismissal  being  entered,)  and,  in- 
stead of  restoring  the  negroes  to  Norwell,  held  on  to  them. 

Was  this  a  breach  of  that  condition  of  his  bond,  which 
required,  that  he  should  ^  produce  said  negroes,  to  answer 
snch  judgment,  execution,  or  decree,  as''  might  ^  be  issued 
or  rendered  in  the  case  ?" 

I  think  that  it  was.  I  think,  that  the  judgment  of  dismis- 
sal by  itself,  gave  to  Norwell  the  right  to  an  immediate  resti- 
tution of  the  negroes^  and  rendered  it  the  duty  of  Freeman^ 
to  make  the  restitution.  This,  I  think,  was  the  legal  effect 
of  the  judgment 

Such,  I  understand  to  be  the  effect  of  the  reversal  of  a 
judgment  under  which  money  has  been  paid.  '^  If  judgment 
be  reversed^  the  party  shall  be  restored  to  all  that  he  has  lost 
by  occasion  ^Mc  judgment;  and  a  writ  of  restitution  shall 
be  awarded.  When  the  plaintiff  has  execution,  and  the  mo- 
ney is  levied  and  paid,  and  the  judgment  is  afterwards  re- 
versed, there,  because  it  appears  on  the  record,  that  the  mo- 
ney is  paid,  the  party,  we  have  seen,  shall  have  restitution 
without  a  scire  facias  ;  for  there  is  a  certainty  of  what  was 
lost:  otherwise  where  it  was  levied  but  not  paid;  for  there 
must  then  be  a  scire  facias,  suggesting  the  matter  of  fact, . 
viz:  the  sum  levied,  &c."    2  TidiPs  Pr.  1186. 

Here,  it  seems,  that  the  right  to  have  restitution  on  the  one 
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part,  and  the  duty  to  make  it  on  the  other,  is  the  direct  result 
of  the  mere  judgment  of  reversal,  j^er  ^e. 

Indeed,  I  believe,  that  we  are  all  agreed,  that  the  judgment 
of  dismissal  did  have  the  effect,  to  confer  on  Norwell  the 
right  to  an  immediate  restoration  of  the  negroes,  and  to  im- 
pose on  Freeman  the  duty  of  making  that  restoration. 

Freeman  failed  to  restore  them,  was  not  that  a  failure  to 
**  produce"  them  **to  answer"  the  "judgment"  "rendered  in 
the  case?"  I  think  it  was.  The  judgment  of  dismissal  in 
legal  effect,  said  to  Freeman,  restore  the  negroes.  He  failed 
to  restore  them.  This  was  failing  to  produce  the  negroesr, 
to  answer  the  judgment. 

I  think,  then,  that  the  judgment  of  dismissal,  followed  by 
the  failure  to  restore,  was  a  breach  of  the  condition  of  the 
bond ;  and  therefore,  that  the  demurrer  to  the  declaration, 
was  well  overruled  by  the  Court  below. 

I  admit,  that  Norwell  might  have  entered  up  a  judgment 
for  restitution  against  Freeman,  or  have  had  a  writ  of  resti- 
tution against  him  without  entering  up  such  a  judgment; 
but,  I  think,  that  there  was  no  necessity  for  NorwelPs  doing 
either,  in  order  to  make  it  his  right  to  have,  and  Freeman's 
duty  to  render  restitution ;  this  right  and  this  duty,  having 
already,  as  I  conceive,  resulted  from  the  judgment  of  dis* 
missal.  Indeed,  if  they  had  not,  Norwell  could  not  be  en- 
titled to  enter  up  judgment  of  restitution,  or  entitled  to  causa 
to  be  issued,  the  writ  of  restitution  without  entering  up  such 
a  judgment;  the  title  to  do  either,  depending  entirely  upon 
such  right  as  he  derived  from  the  judgment  of  dismissaL 

Judge  McDonald  thinks,  if  I  understand  him  aright,  that 
a  judgment  of  restitution,  or,  at  least,  a  writ  of  restitution, 
was  necessary,  before  there  could  be  a  breach  of  the  condi- 
tion. 

I  have  given  my  reasons  for  thinking  neither  necessary. 
I  think,  that  requiring  either,  in  cases  of  this  kind,  would 
also  be  inexpedient.  If  either  were  required,  it  would  also 
be  necessary  to  require,  that  it  should  be  founded  on  notice 


■ 

I 


ATHENS,  MAY  TERM,  1858.  S6S 

Freeman  vs.  Norwell, 


to  the  party  in  possession ;  otherwise  requiring  it,  would  be 
worthless  to  him  ;  and  in  many  cases,  as  in  this,  (according 
to  the  declaration  which  is  admitted  by  the  demuner,)  he 
would  be  out  of  the  State,  beyond  the  reach  of  notice.  In 
such  cases  therefore,  requiring  a  notice,  would  be  denying 
redress;  and  that  would,  practically,  be  taking  part  with  one 
who,  armed  with  his  wealth  alone,  has  abused  the  very  law 
itself,  to  wrench  from  the  hand  of  poverty,  what  is,  per- 
haps, its  all. 

I  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
Lumpkin,  J.  concurred. 

• 

McDonald,  J.  dissenting. 

Yancy  6.  Freeman,  committee  of  the  person  and  property 
of  Franklin  Freeman,  a  lunatic,  commenced  an  action  of 
trover  against  Thomas  B.  Norwell,  in  the  Superior  Court  of 
Wilkes  county,  returnable  to  March  Term,  1857,  of  the  said 
Court,  for  the  recovery  of  three  slaves.  The  said  Norwell 
having  failed  and  refused  to  enter  into  bond  and  security  to 
have  the  said  slaves  forth-coming  to  answer  such  judgment 
execution  or  decree  as  might  be  rendered  in  the  case,  accord- 
ing to  luw ;  the  plaintiff,  Yancy  G.  Freeman,  entered  into 
bond  with  securities,  conditioned  to  be  void  if  he  should 
^  well  and  truly  produce  said  negroes  to  answer  such  judg- 
ment, execution  or  decree  as  may  be  issued  or  rendered  in 
the  case,  and  well  and  truly  pay  the  eventual  condemnation 
money  recovered  in  said  case." 

Thomas  B.  Norwell  instituted  suit  on  said  bond  against 
Henry  Freeman,  security  of  said  Yancy  G.  to  said  bond,  re- 
turnable to  April  Term,  1858,  of  the  Superior  Court  of  Lin- 
coln county,  setting  forth  the  above  facts  and  setting  out  the 
bond  substantially,  and  annexing  a  copy  to  his  petition.  He 
avers  a  breach  of  the  condition  of  the  bond  in  the  following 
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words,  to- wit :  ^'and  which  condition  has  been  violated  thus: 
At  March  Term,  1858^  of  the  Superior  Court  of  said  county," 
(Wilkes)  **  said  Yancy  G.  Freeman  for  whom  and  with  whom 
said  Henry  Freeman/'  (the  surety)  ^^ecame  jointly  and  sev- 
erally bound,  dismissed  his  said  action  of  trover,  and  had 
judgment  of  dismissal  entered  on  the  minutes  of  said  Court, 
and  a  judgment  for  the  costs  of  said  suit  rendered  against 
him  on  the  24th  day  of  March,   1858,  and  on  the  third  day 
of  April,  1858,  on  demand  of  your  petitioner  for  said  ne- 
groes, said  Henry  Freeman  refused  to  deliver  the  same  to 
your  petitioner,  having  previously  removed  the  same  to  the 
State  of  South   Carolina,  the  residence  of  the  principal,  in 
order  to  prevent  your  petitioner  from  recovering  the  same, 
according  to  his  said  undertaking,  and  thereby  broke  the 
condition  of  said  bond,  as  your  petitioner  avers." 

The  defendant  appeared  and  demurred  to  the  plaintiffs 
declaration.  The  Court  overruled  the  demurrer  and  the  de- 
fendant excepted. 

To  the  judgment  of  this  Court  sustaining  the  decision  of 
the  Court  below,  I  dissent 

This  is  an  action  at  law  under  Jones'  Form  of  Pleadings, 
for  the  recovery  of  damages  for  the  breach  of  the  condition 
of  a  bond.  The  plaintiff,  according  to  the  practice  of  our 
Courts,  has  assigned,  in  his  declaration,  the  breaches  of  the 
condition  of  the  bond  on  which  he  relies  for  a  recovery. 
There  was  no  suit  against  Yancy  G.  Freeman,  for  whom 
Henry  Freeman  was  surety.  There  was  no  judgment,  exe- 
cution or  decree,  issued  in  the  case  against  him,  except  a 
judgment  for  the  costs,  and  there  is  no  averment  that  they 
were  not  paid.  There  was  no  condemnation  money  recov- 
ered from  Yancy  G.  Freeman  in  the  case  on  which  the  bond 
was  given,  nor  was  it  possible  that  any  could  be  recovered 
from  him  in  that  case.  The  surety  alone  is  sued  and  he  is 
bound  by  the  letter  of  his  contracts.  But  if  such  were  not 
the  case,  the  most  free  construction  of  his  undertaking  in 
the  bond,  could  not  hold  him  bound  for  the  production  of 
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the  negroes  to  answer  a  judgment  for  the  costs  of  a  dismiss- 
ed action. 

The  Court  is  of  opinion  that  the  voluntary  dismissal  of 
the  action  and  the  judgment  for  the  costs  of  the  suit  entered 
thereon  is^  in  effect,  a  judgment  for  the  restitution  of  the 
property,  which  was  turned  over  to  the  plaintiff  I  can- 
not so  regard  it  The  judgment  rendered,  was  an  ordi- 
nary judgment  for  costs,  and  when  the  costs  are  paid  the 
judgment  is  satisfied  and  the  bond  imposes  no  obliga- 
tion on  the  party  or  his  surety  to  produce  the  negroes  to 
answer  a  satisfied  judgment.  But  it  is  said  to  be  a  judg- 
ment for  the  restitution  of  the  property  to  the  defendant 
which  the  plaintiff  has  wrongfully  obtained  from  him  un- 
der color  of  legal  process.  I  cannot  think  so.  I  cannot 
make  a  judgment  for  costs,  a  judgment  for  restitution.  They 
are  essentially  distinct.  If  the  judgment  for  costs  be  a  judg- 
ment of  restitution,  a  process  should  go  to  the  Sheriff  to 
make  restitution.  What  kind  of  process  would  the  Clerk 
issue  in  such  case  ? 

This  case  is  likened  to  the  case  of  a  writ  of  restitution 
awarded  to  a  party  in  England,  who  obtains  a  reversal  of  a 
judgment  which  has  been  executed.  I  cannot  see  the  analo- 
gy. This  is  a  proceeding  upon  a  contract,  a  bond  contain ipg 
stipulations.  It  is  a  suit  at  law  in  which  the  parties  are 
bound  down  by  their  contract  The  defendant  has  a  right 
to  call  for  the  judgment,  execution  or  decree,  or  the  judgment 
for  eventual  condemnation  money,  to  answer  whieh  his 
principal  was  bound  to  produce  the  negroes.  That  must  be 
tried  by  the  record,  and  confessedly  there  is  none  save  a  judg- 
ment for  costs;  there  can  be  no  judgment  by  inference  or  im- 
plication. The  parties  certainly  did  not  stipulate  to  produce 
the  negroes  to  answer  a  judgment  for  costs. 

But  what  is  there  in  the  plaintiff's  petition  or  declaration, 
which  shows  that  the  plaintiff  is  entitled  to  the  restitution  of 
the  negroes,  or  that  they  were  ever  in  his  possession  ? 
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It  does  not  appear  that  an  affidavit  was  made  byMhe  plain- 
tiff requiring  the  defendant  to  enter  into  a  recognizance  with 
sarety  for  the  forth-coming  of  the  negroes  to  answer  any 
judgment,  execution  or  decree,  and  that  a  process  or  order 
was  given  to  the  Sheriff  requiring  him  to  take  it,  or  that  it 
was  in  consequence  of  the  defendant's  faihire  to  enter  into 
BQch  recognizance,  that  the  negroes  were  taken  from  his  pos- 
session and  placed  in  the  possession  of  the  plaintiff  If  we  are 
to  arrive  at  the  conclusion  that  such  was  the  fact,  we  must 
do  it  by  argument  and  inference.  Tor  we  are  net  informed  of 
it  by  averments  in  the  declaration. 

It  was  asked  in  argument  if  the  party  is  to  be  left  with- 
out a  remedy?  It  is  sufficient  for  me  to  say  that  in  my 
Judgment;  he  is  not  entitled  to  the  remedy  sought  in  the  re- 
cord, according  to  the  facts  which  the  record  presents.  But 
I  will  say  it  may  be  possible,  that  if  the  defendant  had  ap- 
plied to  the  Court  below,  upon  the  dismissal  of  the  plaintifl^s 
action  on  his  own  motion,  it  would  have  ordered  the  plaintiff 
to  restore  to  the  defendant  the  slaves  sued  for,  if  they  were 
indeed  obtained  from  him  in  the  manner  alleged  in  the  ar- 
gument, but  which  does  not  appear  in  the  record.  The 
Court  might  have  held,  on  such  an  application,  that  the  plain- 
tiff could  not  be  allowed  to  use  its  process  to  obtain  surrep- 
titiously, the  possession  of  property,  without  a  trial  of  the  title, 
which  it  was  the  main  object  of  the  statute,  under  which  the 
proceeding  was  had,  to  prevent  If  the  Court  had  so  order- 
ed, that  order  might  have  been  held  a  sufficient  judgment 
under  the  terms  of  the  bond  for  the  foundation  of  a  suit,  if 
the  negroes  had  not  been  produced  to  answer  it  I  state 
these  things  supposititiously,  because  the  case  does  not  call 
for  a  decision  upon  the  matters  suggested.  But  a  mere  order 
or  judgment  to  restore  the  property,  would  not  afford  the 
party  a  full  or  complete  remedy  for  the  injury  done  him,  for 
he  would  be  entitled  to  the  hire.  Hence  perhaps,  the  an- 
cient writ  of  restitution,  awarded  by  the  Court  on  the  rever- 
aal  of  a  judgment,  might  furnish  a  guide  for  a  proceeding 
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which  «rould  enable  the  party  to  obtain  his  rights.  By  that 
writ  the  party  was  not  in  all  cases  restored  to  his  property, 
for  it  may  Bave  been  sold  to  a  third  person  under  a  writ  of 
Jieri/aciaSf  but  in  that  case  he  would  be  entitled  to  the  mo- 
ney for  which  it  was  sold ;  and  if  the  property  had  been 
delivered  to  the  plaintiff  upon  an  elegit,  the  defendant  would 
be  entitled  to  a  restitution  of  the  property  and  the  profits 
made  during  the  possession  of  it  by  the  plaintiff  The  writ 
of  restitution  directs  an  enquiry  into  the  profits  made  by  the 
plaintifi'  from  the  property.     Cro.  Jac.  146,  698. 

But  I  apprehend  that,  if  the  plaintiff  had  in  such  case  in 
England,  entered  into  a  bond  to  account  for  profits,  ascer^ 
tained  upon  enquiry  under  a  writ  of  restitution,  an  English 
Court  would  not  hold  that  there  was  a  breach  of  the  bond, 
if  no  writ  of  restitution  had  been  awarded. 

Is  it  not  probable  that  the  Legislature  may  have  intended, 
that  in  case  where  bail  might  be  required,  the  defendant, 
who,  from  his  inability  to  give  security,  should  be  compelled 
to  deliver  the  property  to  the  plaintiff,  who  should  give  a  like 
bond  unto  that  required  of  him,  should  become  the  plaintiff' 
in  the  action  for  the  trial  of  the  title  ?  Under  such  construe- 
Uon,  no  difficulty  could  arise  as  to  the  remedy  upon  the 
bond. 

1  regret  to  differ  with  my  brethren  in  their  views  of  the 
party's  liability,  but  as  I  am  clearly  of  the  opinion  that  the 
plaintiff's  declaration  shows  no  breach  of  the  condition  of 
die  defendant's  bond,  and  that  is  made  the  foundatioa  of  the 
action,  I  think  the  judgment  of  the  Court  below  ought  to  be 
leversed. 
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Samuel  Warner,  plaintiff  in  error,  vs.  Joseph  A  Gratb^ 

ei  al,  defendants  in  error. 


p.]  A  plsintiff  in  tqnltj  being  allowed  hj  the  Conrt  to  difmSM  bli  bill 
pr^jadiee,  may  moTo  to  re-instate  hia  oanse. 

[2.]  The  eaose  ihonld  be  re-instated  in  Court  if  the  necessity  for  its  disminal  wis 
mperindaoed  by  the  error  of  the  Court 

[S.]  Whea  the  bill  seeks  to  set  aside  a  deed,  and  prays  that  the  defendant  may  hm 
compelled  to  produoe  it  in  Court,  and  delirer  it  up  to  be  eaaoeUed,  and  the  plaft»-> 
tiir  annexes  a  eopy  to  his  bill,  whioh  defendants  admit  to  be  a  true  o<^y,  and  th» 
defen  lants,  moreover,  file  a  cross  bill,  and  attach  a  copy  of  the  same  deed  as  aa 
•zhibit,  the  Court,  on  motion  of  plainUff,  may  and  ought  to  compel  the  deAtt- 
daots,  at  the  hearing,  to  produce  the  original  deed,  to  be  read  in  OTid^ea. 

In  equity,  from  Burke  county.    Decided  by  Judge  Holiv 
April  Term,  1858. 

you  XXV. — 84 
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This  cause,  wherein  Samuel  Warner  was  complainant, 
and  Joseph  A.  Graves  and  Anderson  P.  Longstreet  were  de- 
fendants, and  in  which  cause  the  said  Joseph  A.  and  An- 
derson P.  had  filed  their  cross  bill,  came  on  for  trial  upon 
appeal  on  the  bill  and  cross  bill ;  and  the  said  parties  being 
at  issue  upon  a  special  jury,  Warner  moved  the  Court  to 
compel  the  said  Joseph  A«  and  Anderson  P.  to  deliver  in 
Court,  to  be  read  in  evidence  to  the  jury,  two  certain  deeds, 
copies  of  which  had  been  made  exhibits  to  the  original  bill, 
^nd  which  were  charged  as  having  been  obtained  through 
fraud,  and  were  prayed  to  be  cancelled.  Which  motion  was 
resisted  by  the  counsel  for  the  said  Joseph  A«  and  Anderson 
P.,  and  overruled  by  the  Court,  and  to  which  ruling  and  de* 
cision  of  the  Court  the  counsel  of  the  said  Samuel  Warner 
excepted. 

And  in  the  further  progress  of  the  trial  of  said  caus^,  the 
aaid  Samuel,  by  his  counfsel,  moved  the  Court  to  be  allowed 
to  read  in  evidence  before  the  jury,  the  copies  of  said  deeds, 
which  were   made  exhibits  to  said  original  bill,  and  which 
defendants,  in  their  answers,  had  admitted  as  being  true 
copies  of  the  originals  in  their  possession,  which  latter  mo- 
tion was  Ukewise  resisted  by  the  counsel  for  said  Joseph  A., 
and  Anderson  P.,  and  overruled  by  the  Court,  the  said  Sam- 
uel, by  his  counsel,  excepting.    Upon  the  said  rulings  and 
decisions  by  the  Court,  the  said  Samuel,  by  his  counsel^ 
moved  the  Court  for  leave  to  dismiss  his  said  cause  without 
prejudice,  which  the  Court  allowed,  and  the  cause  was  with- 
drawn from  the  jury  and  dismissed  accordingly. 

During  the  same  term  of  the  Court,  the  said  Samuel  War- 
ner, by  his  counsel,  moved  the  Court  to  re-instate  said  cause 
'^B  the  following  grounds: 

1st  Because  the  Court  refused  the  motion  of  complain- 
ants, that  defendants  deliver  into  Court  the  original  deeds, 
called  for  in  the  bill,  and  of  which  defendants  admitted  the 
:hibits  by  their  answers  to  be  true  copies. 
2d.  Because  the  Court  refused  to  allow  complainaats  f^ 
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xetid  the  copies  of  the  deeds  exhibited  to  the  bill,  though  ad- 
mitted by  the  answers  of  defendants  to  be  true  copies,  aod 
defendants'  refusing  to  deliver  the  originals,  though  called  for 
hy  the  bill,  (as  contended  by  the  counsel  for  said  Samuel 
Warner.) 

Sd.  Because  complainant's  counsel  was  taken  by  surprise, 
in  the  non^production  of  said  deeds,  in  the  trial  on  appeal 
in  the  last  resort,  when  they  had  been  brought  in  and  delir- 
wed,  and  r«ad  in  evidence,  on  the  first  trial 

4th.  Because  the  Court  decided  that  the  call  by  the  hill 
f»r  the  production  of  the  deeds,  was  not  sufficient 

This  motion,  after  argument,  was  overruled,  and  the  fd- 
lowing  order  passed  by  the  Court:  ^' A  motion  having  been 
■Bade  pursuant  to  notice  as  above  stated,  was  refused  by  the 
Court."  Thereupon  the  said  Samuel  Warner  filed  his  bill  of 
exceptions,  assigning  the  above  decision  and  rulings  of  the 
Court  as  error. 

Snead,  for  plaintiff  in  error. 
SaswHAKK  &  Dawsoit,  contra. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

{l«3  It  is  contended  that  inasmuch  as  the  complainant  vol- 
votariiy  dismissed  his  bill,  he  cannot  be  heard  on  a  motion 
to  re-instate;  that  this  Court  has  decided  that  it  was  consti- 
lated  to  review  the  judgments  of  Courts,  and  not  to  rectify 
Ike  mrstaires  of  parties,  and  that  it  will  not  entertain  jurisdic- 
ibn  of  a  cause,  the  object  of  which  is  to  correct  a  party's 
#wii  error.  Without  examining  the  cases  on  which  the 
counsel  for  defendants  in  error  rely,  it  is  sufficient  to  say 
tfntiio  case  like  this  has  been  referred  to  as  having  been  ad- 
judicated by  this  Court  The  plaintiff  was,  by  the  decision 
af  fhe  presiding  Judge  in  tiie  Court  below,  driven  to  the  ne- 
cessity of  either  submitting  to  a  decree  against  him  by  the 
Jufjr,  or  of  djamissing  his  bill.  In  this  predicament,  he  was 
by  the  Court  to  dismiss  his  bill  without  prejudice. 
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[2.]  Tlo  terms  allowed  him  by  the  Court  must  have  soma 
meaning,  and  it  seems  fair  to  us^to  interpret  them  as  giving 
the  party  the  right  to  re-instate  his  cause,  if  upon  the  argument 
of  a  motion  for  that  purpose,  he  should  be  able  to  show  that 
the  necessity  which  forced  him  to  dismiss  his  cause  was  sa- 
perinduced  by  the  error  of  the  Court  >^He  made  a  motion  to 
re-instata  The  record  shows  that  after  argument^  the  mo- 
tion was  overruled.  It  does  not  appear  that  the  Court  re- 
fused to  hear  the  motion,  on  the  ground  that  the  dismissal  of 
the  cause  was  the  voluntary  act  of  the  plaintiff;  but,  on  the 
contrary,  the  presiding  Judge  heard  argument  and  refused 
the  motion,  thus  re-affirming  his  decisions  made  during  the 
progress  of  the  cause  anterior  to  its  dismissal. 

[3.]  This  brings  up  for  review  the  decision  of  the  Court 
on  the  motion  to  reinstate  the  bill,  which  involves  the  rulings 
of  the  Court  during  the  progress  of  the  case.  One  of  the  ob» 
jects  of  the  bill  was  to  set  aside  certain  deeds  conveying  ne- 
groes, and  for  their  delivery  up  to  be  cancelled.  The  plain- 
tiff annexed  to  his  bill  copies  of  the  deed,  and  called  on  the 
defendants  to  answer  as  to  the  copies.  The  defendants  an- 
Bwer,  and  admit  the  correctness  of  the  copies.  The  defen- 
dants file  a  cross  bill  and  annex  copies  of  the  same  deed 
thereto.  At  the  hearing  of  the  cause,  the  plaintiff's  counsel 
moved  the  Court  that  the  defendants  be  compelled  to  pnK 
duce  the  deeds  to  be  read  in  evidence  to  the  jury.  The  de- 
cree of  the  Court  was  to  operate  on  the  deed.  If  found  frau- 
dulent, they  were  to  be  cancelled ;  otherwise  they  were  to  be 
supported.  The  mode  of  proceeding  is  different  in  this  State 
from  the  practice  in  England.  Here,  a  special  jury  dischai^ 
es  most  of  the  duties  of  the  Master  as  well  as  those  of  the 
Chancellor.  A  party  there  may  compel  the  production  of 
books,  and  papers,  &c.,  before  the  Master  for  examination,  bat 
there  is  somewhat  more  ceremony  there  than  here,  in  obtain- 
ing an  order  for  that  purpose.  Benneti^a  Ch.  Pr.  78.  Ba| 
a  motion  like  that  made  in  this  case  would  be  granted  with- 
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•ut  notice.  Belt  on  V9.  Farrington,  3rf  Peere-fFms.  36  a  The 
defendants,  if  taken  by  surprise,  might  have  asked  for  time, 
and  upon  a  proper  showing  that  the  papers  could  not  then 
be  produced,  time  would  doubtless  have  been  given ;  and,  in 
that  event,  the  case  must  have  lain  over.  We  think  that  no 
mifficient  reason  appears  in  the  record  for  the  refusal  of  the 
Court  to  order  the  production  of  the  deed. 

It  is  not  necessary  to  decide  the  second  point  taken  in  (he 
motion  to  reinstate,  but  we  are  not  sure  that  the  Court  ought 
not  to  have  allowed  the  copies  to  have  been  read.  They 
were  not  only  admitted,  in  the  answers,  to  be  (rue  copies,  but 
the  defendants  manifestly  had  them  in  possession ;  they  an- 
nexed copies  to  their  cross  bill,  they  conveyed  the  title  on 
which  they  expected  to  sustain  the  actions  at  law  enjoined, 
theirs  was  the  proper  custody,  and  if  they  preferred  that  the 
originals  should  be  used,  they  could  have  produced   them^ 

It  appears  no  where  in  the  record  as  a/act^  that  the  deeds 
were  produced  on  the  former  trial.  It  is  assumed  as  a  fact  in 
the  motion,  but  the  C3urt  may  have  refused  the  motion  on 
that  ground,  because  the  assumption  was  wrong,  and  not  in 

accordance  with  the  facts. 

The  call  in  the  bill  for  the  production  of  the  deeds  was 
sufficient  as  a  foundation  for  the  motion  made  in  the  causa 

It  is  our  opinion,  therefore,  that  the  pre^ding  Judge  in  the 
Court  below  erred^in  refusing  the  motion  to  reinstate  the 
otuse. 

Judgment  reversed. 


S74  SUPREME  COURT  OF  6E0R<$IA. 

Parker  vs.  Hnghes. 

Hampton  C.  Parkbr,  plaintiflT  in  error,  vs.  Wm.  HuaHBa^JCi, 

defendant  in  error. 

[t.]  A  grant  from  tko  Stafee,  eaanot  be  set  aside  in  any  proceeding,  to  whieh  th» 
State  is  not  a  partj. 

[9.]  The  8t»te«  by  the  Govemor,  cannot  be  made  n  pavty  eon^laanant,  wilhoni  Iht 
Goremor't  consent 


In  Equity,  from  Mcintosh  Superior  Court  Tried  before 
Judge  Fleming  at  April  Term,  1858. 

The  bill  was  filed  by  Parker,  and  was  against  Hughes. 

It  states  that  Parker,  on  the  26th  of  May,  1854,  had  sur- 
reyed,  under  a  head  rights  warrant,  dated  the  6th  February, 
1854,  by  the  Surveyor  of  Mcintosh  county,  a  tract  of  land 
containing  595  acres,  lying  in  that  county,  and  bounded  on 
ttfe  South  by  the  Altamaha ;  on  the  North  by  lands  of  Wil- 
liam Hughes ;  on  the  East  by  lands,  belonging  to  the  estate 
of  Wm.  Boggs,  and  to  J.  M.  Smith  ;  and  West  by  the  Alta- 
maha and  Farmer's  land. 

That  said  survey  having  been  lawfully  advertised,  Parker 
applied  to  the  Sheriff  of  said  county  for  a  certificate  in  terms 
of  the  law,  that  no  one  was  in  possession  of  the  land ;  that 
the  Sheriff  refused  to  give  the  certificate  upon  the  ground, 
that  Wm.  Hughef  Jr.,  of  Liberty  county,  had  notified  him, 
that  he  had  obtained  a  grant  for  the  land. 

That  this  grant  is  fraudulent  and  void,  in  this ;  that  in  or 
about  1853,  the  said  Hughes  obtained  a  warrant  from  the 
proper  Land  Court,  for  800  acres  of  land;  that  being  himself, 
a  surveyor,  he  located  that  warrant  on  the  northern  side  of  the 
Altamaha  Swamp,  and  ran  the  800  acres  in  nearly  a  square, 
on  that  side  of  the  swamp — the  two  northern  lines  enclosing 
said  land,  ending  at  the  edge  of  the  swamp ;  that,  well  know- 
ng  that  the  warrant  was  already  filled  without  taking  in  the 
swamp,  or  any  part  of  it,  he,  without  marking  or  running 
or  measuring  the  lines  into  the  river  and  tlirough  the  swamp, 
wrongfully  and  fraudulently  platted  the  lines  on  paper  as 
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though  they  had  been  surveyed  or  marked  down  to  the  main 
channel  of  the  river — fraudulently  marking  the  channel  as 
curving  inwards,  instead  of,  outwards,  and  representing  the 
two  North  and  South  lines  running  (by  the  plat)  through 
the  swamp  to  the  river,  as  very  short,  when  the  real  distance 
was  a  mile.  That  thus  he  made  the  plat  to  contain  but 
little  over  800  acres,  when  in  truth  the  tract  contained  near- 
ly  1500  acres. 

That  Hughes,  well  knowing  the  premises,  fraudulently 
caused  and  procured  the  County  Surveyor  of  Mcintosh  coun- 
ty, to  certify  said  survey,  and  then  transmitted  it  to  the  Sur- 
Teyor  General,  and  fraudulently  procured  a  grant  to  him- 
self for  the  land. 

That  he,  the  complainant,  Parker,  located  his  warrant  on 
that  portion  of  said  land,  which  was  so  frauduleiuly  grant- 
ed as  aforesaid,  the  portion  lying  between  the  800  acres  te 
which  said  Hughes  was  entitled,  and  the  river. 

That  he,  Parker,  had  frequently  applied  to  Hughes,  t9 
withdraw  his  objection  to  the  Sheriff's  certifying,  but  that 
said  Hughes  always  refused  to  comply  with  such  requests. 

The  bill  prays,  that  Hughes  may  be  compelled  to  produce 
the  grant,  that  it  may  be  cancelled  as  null  and  void. 

Or,  that  the  grant  may  be  declared  null  and  void  so  far  as 
the  amount  of  land,  say  700  acres,  platted,  but  never  sur*^ 
Teyed,  is  concerned. 

And,  that  Parker  may  have  such  further  and  other  relief 
ss  the  nature  and  justice  of  the  case  may  require. 

To  this  bill  there  was  a  demurrer  on  the  ground  that  the 

complainant  had  no  right  to  sue,  in  the  matter;  and  that  the 

grant  could  only  be  set  aside  in  Chancery  by  a  writ  of  scire 

ytaciaSf  sued  out  on  the  ^art  of  the  government,  or  by  some 

individual  prosecuting  in  its  name. 

This  demurrer, the  Court  sustained,  and  dismissed  the  bill 
with  costs,  refusing  to  allow  the  complainant  to  amend  the 
bill,  by  making  the  State  a  j^rty  through  the  Governor  or 
the  Solicitor  Creneral  of  the  circuit. 
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The  exception  is  to  this  judgment 
Gaulden,  for  plaintiff  in  error. 

Bacon  and  Levt,  contrcu 

JBjf  the  Court. — ^Bemkino,  J.  delivering  the  opinion. 

This  Court  has  several  times  held,  that  a  grant  from  tho 
State,  cannot  be  set  aside  in  a  proceeding  to  which,  the  State 
is  not  a  party.  20  Ga.  511.  17  Gcl  547.  See  Cressup  vs 
McLean,  5  Leigh  381.  I  think,  that  the  proceeding  ought 
to  be  one  in  which,  the  State  is  the  party  plaintiff'.  In  that 
case,  there  cannot  arise  any  conflict  between  departments  of 
the  Government 

[1.]  In  our  judgment  the  Court  was  right  in  sustaining  the 
demurrerf 

Was  the  Court  also  right  in  refusing  to  allow  the  com- 
plainant to  amend  the  bill,  by  making  the  State  a  party 
through  the  Governor,  or  the  Solicitor  General  ? 

We  think  so.  The  Governor  or  the  Solicitor  General  could 
not  be  made  a  party  complainant,  without  his  own  consent; 
and  it  does  not  appear,  that  the  complainant,  Parker,  had . 
obtained  such  consent;  it  rather  appears  that  he  had  not  ob- 
tained such  consent.  Besides,  it  is  a  question  not  free  from 
difficulty,  whether  the  complainant,  Parker,  acquired  any 
light  by  his  survey.  If  he  did  not,  it  is  clear,  that  he  has 
no  right  to  sue,  and,  therefore,  clear  that  no  amendment 
could  make  a  bill  of  his,  good. 

This  last  question  was  not  argued  at  all  on  one  side,  and 
was  not  much  argued  en  the  other. 

We  are  not  prepared  to  say,  that  the  Court  below  erred  iB 
jrefasing  the  amendment 

I  remark  for  myself,  that  I  see  no  objection  to  a  bill  by  the 
Cbvemor  to  set  aside  this  grant  The  case,  I  feel  sure,  10 
•ne  in  which,  in  England,  an  information  would  lie.  1 
Dan.  Ch.  Pr.  eh<^  II Sec  1.  In  this  State,  it  may  be  doubtful. 


i 
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whether  the  proceeding  by  iDformtttion,  has  not  been  abol* 

ished ;  but  whether  it  has  been  or  not,  the  Judiciary  Act  of 

1799  says,  that "  in  all  cases  where  a  common  law  remedy  is 

not  adequate"  the  Superior  Courts  shall  exercise  the  powers 

of  a  Court  of  Equity;  "  and  the  proceedings  in  all  such  ca- 

shall  be  by  bUL  "    Pr.  Dig.  447 

Judgment  affirmed. 


Austin  Smith,  claimant*  plaintiff  in  error,  vs.  Donald  J. 

McDoNAU),  defendant  in  error.       • 

A  reador  making  an  absolute  deed  to  laod,  and  continning  in  posseiaion  nntil 
•abi»equi3at  debts  are  contracted ;  such  occupation  of  the  property  is  a  badge 
«f  Traad,  as  against  after  creditors,  notwithstanding  the  old  debts  existing 
•t  the  time  of  the  sale,  may  have  been  discharged. 

Claim,  from  Ware  county.  Decided  by  Judge  Love^  June 
Term,  1857. 

This  was  a  claim  on  the  part  of  Austin  Smith  to  certain 
property,  which  had  been  levied  upon  under  a^./a.  at  the 
suit  of  Doiiald  McDonald  vs.  Daniel  B.  Smiih. 

Upon  the  trial  the  following  evidence  was  introduced: 
*     Plaintiff  introduced  the  execution,  and  the  levy  thereon 
by  the  Sheriff  of  lot  No.  193,  in  the  8th  district  of  originally 
Appling,  now  Ware  county. 

David  J.  Miller  testified  that  Daniel  B.  Smith,  the  defend- 
ant in  execution,  lived  on  the  lot  levied  on  when  the  levy 
was  made,  and  had  lived  there  for  six  or  ten  years,  and  that 
he  granted  the  land  to  his  son. 

Plaintiff  also  introduced  the  original  judgment  on  whick 
Aeji/a.  was  founded. 
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Claimaiit  theu  introduced  a  plot  and  grant  from  the  Sumis 
of  Georgia,  of  said  lot  of  land  made  to  W.  Miller,  and  aa 
order  from  the  Ordinary  of  Ware  county,  atlowing  Thoims 
Hilliard,  guardian  of  the  said  W.  Miller,  to  sell  the  said  lot 
of  land.  AJso  a  deed  of  the  said  lot  from  Thomas  Hilliaid 
as  such  guardian  to  Daniel  B.  Smith,  dated  7th  August,  184^, 
and  in  consideration  of  |I50.  Also,  a  deed  for  part  of  the 
said  lot  of  land  from  Daniel  B.  Smith  to  Daniel  Smith,  dated 
the  6th  of  January  1851,  in  consideration  of  $20.  Also,  a 
deed  for  part  of  the  said  lot  of  land  from  Daniel  B.  Smith 
to  Austin  Smith,  claimant. 

Thomas  Milliard  proved  that  in  1850,  the  lot  of  land  waa 
worth  about  $100,  and  that  he  sold  it  as  guardian  of  Wil- 
liam Miller,  at  public  sale,  and  that  it  had  been  conditionally- 
sold  at  private  sale,  that  Austin  Smith  bought  and  paid  for 
the  land  ait  the  sale,  and  directed  the  deed  to  be  made  to 
Daniel  B.  Smith  his  son,  and  which  he  (witness)  did,  accord- 
ingly. That  about  the  time  Daniel  B.  Smith  sold  the  land 
to  Austin  Smith,  Daniel  B.  Smith  was  considerably  in  dab^ 
and  owed  witness  about  9 100,  and  whieh  sum  was  paid  by 
Auistin  Smith  to  the  witness,  when  Austin  purchased  the 
land  of  Daniel  B.  Smith. 

Plaintiff  in  fi,  fa.  introduced  as  a  witness  James  T.  Clough^ 
who  proved  that  the  said  lot  of  land  in  1850^  was  worth 
#350^  that  before  and  about  the  time  Daniel  B.  Smith  sofd  it 
to  Austin  Smith,  witness  offered  him  that  sum  for  the  )oto# 
land,  and  that  Daniel  B.  Smith  refused  to  take  it  That 
Daniel  B.  Smith,  son  of  Austin  Smith,  married  the  daughter 
of  D;  J.  Miller,  and  that  Austin  and  Daniel  Smith  are  broth- 
ers. 

The  OouTt  decided  that  the  property  levied  on  and  claim- 
ed, w  as  subject  to  the  execution. 

Counsel  for  claimant  thereupon  moved  for  a  new  triai|  ott 
the  following  grounds : 

Ist.  The  jury  found  contrary  to  law* 
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9d.  The  jury  found  contrary  to  evidence,  and  the  weight 
of  evidence  in  the  case. 

3d,  The  jury  found  contrary  to  law  and  evidence  and  the 
weight  of  evidence. 

4th.  The  Court  erred  in  refusing  to  charge  the  jury,  as  re- 
quested by  the  counsel  of  the  claimant  in  writing,  "  that  a 
subsequent  creditor  has  no  right  to  complain  of  badges  of 
fraud  that  existed  before  his  debt  was  contracted,*'  and  charg- 
ing the  reverse  thereof. 

The  Court  below  after  argument  refused  the  motion  for 
the  new  trial,  and  claimants  counsel  excepted. 

Wavlbxs  &  Gordon,  for  plaintiff  in  error. 

Sessions,  contra. 

By  (he  Court. — Lumpkin,  J.  delivering  the  opinion. 

I  would  state  briefly  in  this  case,  that  Daniel  B.  Smith,  the 
defendant,  sold  to  his  father  Austin  Smith,  the  claimant^a 
part  of  the  lot  of  land  levied  on  in  1850.  The  considera> 
tion  proven  to  have  been  paid  was  1^120,  for  three  hundred 
and  forty  acres  sold,  one  hundred  and  fifty  acres  having  been 
previously  purchased  by  Daniel  Smith  his  brother.  Daniel 
B.  Smith  was  largely  indebted  when  the  sale  was  made  to 
his  father;  but  all  the  indebtedness  existing  at  the  time,  has 
been  discharged.  Daniel  B.  Smith,  the  vendor  and  debtor, 
not  only  remained  in  possession  up  to  1854,  when  the  pre- 
sent debt  was  contracted,  which  is  now  sought  to  be  levied ; 
but  up  to  the  time  even  when  the  levy  was  made.  There 
was  proof  showing  that  the  land  was  worth  more  than  the 
price  for  which  it  was  sold  by  the  defendant  The  property 
having  been  found  subject,  a  motion  for  a  new  trial  was 
made  upon  two  grounds,  namely;  the  refusal  of  the  Court 
to  charge  as  requested  by  claimant's  counsel  and  for  charging 
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the  contrary  thereof  to  be  the  law.    And  secondly,  that  tho 
Terdict  was  against  evidence. 

The  charge  requested  was,  ^'that  a  subsequent  creditor 
has  no  right  to  complain  of  badges  of  fraud  that  existed  be- 
fore his  debt  was  contracted.''  This  the  Court  refused  to 
give,  because  it  did  not  embrace  all  the  facts  applicable  to 
the  case.  It  is  conceded,  that  if  a  vendor  make  an  absolute 
conveyance  of  land  and  continue  in  possession,  it  is  a  badge 
of  fraud,  as  against  creditors.  Had  Daniel  B.  Smith  aban- 
doned the  occupancy  of  this  land  before  this  debt  was  con- 
tracted, counsel  might  very  properly  have  asked  the  chaise 
which  he  did.  But  Daniel  B.  Smith  not  only  remained  in 
possession  to  the  time  when  the  debt  was  contracted,  but  to 
the  date  of  the  judgment  and  the  levy.  The  badge  continu- 
ing then  required  explanation  as  against  the  subsequent  debt, 
as  well  a#  against  debts  existing  at  the  time  of  the  sale.  In- 
deed the  presumption  is  stronger  in  favor  of  the  new  debts 
than  the  old ;  for  they  may  be  supposed  to  have  been  con- 
tracted, upon  the  credit  given  to  the  defendant  on  account 
of  his  possession  and  apparent  ownership  of  the  property. 
\  American  Leading  Ca^cj,  40,  65;  8  Wheaion^  228,  252. 
We  need  not  express  our  opinion  as  to  the  proof  in  this  case. 
There  was  evidence  going  to  show,  that  the  land  was  not 
sold  for  a  full  price.  There  was  testimony  of  the  continuing 
possession  of  the  vendor;  of  the  relationship  of  the  debtor 
und  claimant.  Enough  taken  together  to  sustain  the  ver- 
dict. Questions  of  fraud,  are  peculiarly  for  the  jury,  and 
and  we  cannot  say  that  the  Court  manifestly  erred  in  refus- 
ing to  disturb  their  verdict. 

I 

Judgment  affirmed 
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Jacob  Mooot^  plaintiff  in  error,  va  Thomas  Moboazt,  de» 

fendant  in  error. 

A  bond  with  •eciirity  given  to  t  plaiotiff  in  ■ttachment,  by  the  defendantt  witfc 
e  cooditioQ  to  produ«te  I  he  property  levied  on  at  the  day  of  sale,  is  not  thm 
bond  required  by  the  llih  section  of  the  Act  of  1856. 

Attachment,  from  Appling  county.  Decided  by  Judg» 
CocHBAN,  March  Term,  1858. 

An  attachment  sued  out  by  Thomas  Morgan,  against  Heo* 
tor  McDuffie  was  levied  by  the  Sheritf  on  a  steamboat,  tha 
property  of  the  said  McDuffie.  This  steamboat  MeDulfie 
replevied,  and  gave  a  bond  to  the  Sheriff  with  Jacob  Moody 
as  security  '^for  the  amount  of  the  judgment  and  all  costs 
that  he  may  recover  in  said  case  in  the  event  said  boat  is  not 
delivered  on  the  day  of  sala" 

When  the  cause  came  on  for  trial,  Jacob  Moody  moved 
the  Court  to  set  aside  the  said  bond,  nnd  to  be  discharged  as 
security  from  the  same,  on  the  ground  that  the  bond  was  not 
in  compliance  with  the  11th  section  of  the  Act  of  1856,  in 
relation  to  attachments  and  garnishments,  for  that  the  said 
bond  was  not  conditioned  to  pay  the  amount  of  the  judg- 
ment and  costs  that  he  might  recover  in  the  case,  but  condi* 
tioned  that  the  defendant  should  pay  the  plaintiff  the  amount 
of  the  judgment  and  costs  that  he  might  recover  in  said  case^ 
only  in  the  event  that  the  said  property  so  levied  on,  was  not 
forth-coming  at  the  time  and  place  of  sale. 

This  motion  the  Court  below  overruled,  and  tho  said  Jtt» 
cob  Moody  by  his  counsel  excepted. 

McLkndoic  &  AcKiNOTOzr,  for  the  plaintiff  in  erron 

Sessions,  contra. 
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By  tht  Court. — McDonald,  J.  delivering  the  opinion. 

The  nth  section  of  the  garnishment  and  attachment  Act 
of  1856,  (Pamphlet  27,)  makes  it  the  duty  of  the  officer  levy, 
iog  an  attachment,  to  deliver  the  property  levied  on  to  the 
defendant,  upon  his  giving  bond  with  good  security,  paya- 
ble to  the  plaintiff  in  attachment,  obligating  themselves  to 
pay  the  plaintiff  the  amount  of  the  judgment  and  costs  that 
he  may  recover  in  said  cause.  It  is  an  absolute  bond,  with- 
out  a  condition  of  any  sort,  which  the  statute  requires.  A 
bood  for  the  payment  of  the  debt  and  costs  absolutely.  The 
undertaking  of  the  obligors  to  the  bond  under  consideration^ 
13  for  the  forth-coming  of  the  boat  levied  on,  and  delivered 
to  the  defendant,  on  the  day  of  sale. 

There  is  a  great  difference  between  a  bond  for  the  pay- 
ment of  a  judgment  absolutely;  and  one  for  the  production 
of  property  liable  to  it,  on  the  day  of  sale.  In  the  first  case, 
ibere  is  no  condition, in  the  second,  there  is  a  condition,  and 
that  condition  is  of  the  essence  of  the  obligation.  It  cannoc 
be  rejected  without  annulling  a  most  essential  part  of  iC^ 
which  cannot  be  done. 

Prior  to  the  passing  of  the  Act  of  1856,  the  Sheriff,  if  he 
thought  proper,  might  have  delivered  the  property  levied  on 
by  him  by  virtue  of  ayL,/fl.  or  other  legal  process,  to  the  de- 
fendant, and  a  bo<^  taken  by  him  for  tbe  delivery  of  it  on 
the  day  of  sale,  or  at  any  other  time,  was  declared  to  be  good 
nnd  valid  in  law  and  recoveiabla     Cobb  534. 

The  bond  in  this  case  does  not  conform  to  tbe  Act  of  1829, 
in  all  respects,  but  the  condition  of  it  is  in  precise  acoofd- 
mnce  with  that  of  bonds  legalized  by  that  Act  It  certaiGrly 
is  not  the  bond  required  to  be  given  by  the  Act  of  1856,  un- 
der whieh  it  is  contended  that  it  is  good  and  vaUd ;  aed  die 
attachment  law  must  be  strictly  construed.    The  judgment 

the  Court  below  must  be  reversed. 

Judij;ment  reversed 
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^^i__a __m_  —  ■       -  -  -   - ■  ■     ■  ■    ■  I  ■  ^^^^^^^^— ^^^.^^^.^_^_^^^, 

Abkae  &OTTOV,  plaintiff  in  error,  vs.  Esxitbzxii  SiTTroir, 

defendant  in  error. 

[1.]  When  tbe  mortgagor  against  whom  a  rule  is  taken,  to  forecloae  •  noft* 
gage,  makes  no  resistance,  it  is  not  competent  for  a  third  person  to  interpose 
dgeoCioiis;  neitlier  will  the  Coort  itself  of  its  motion  do  so. 

[2.]  A  discrepancy  between  the  debt  and  the  mortgage  gtren  to  secure  it,  may 
be  explained  by  parol  proof;  and  tbe  creditor  will  net  be  dfiven  into  ei|uilf 
Ibr  that  purpose. 

Mortgage  from  Bryan  county.  Decided  by  Judge  Flsm^ 
nro,  April  Term,  1858. 

This  was  an  application  to  foreclose  a  mortgage  which 
had  been  made  of  a  tract  of  land  by  Ebenezer  Sutton  to 
Abner  Sutton,  for  the  better  securing  the  payment  of  certain 
promissory  notes. 

Upon  the  hearing  of  tbe  application  to  render  absolute  the 
rule  nisi  for  foreclosure,  which  had  been  granted,  the  mort- 
-gagor  made  no  objection,  but  one  William  Strickland  prayed 
to  be  made  a  party  defendant,  and  opposed  the  making  of 
Iherole  absolute,  on  the  following  grounds : 

lat  That  this  Court  cannot  grant  the  rule  absolute,  be- 
cause the  mortgage  under  which  foreclosure  is  sought  to  be 
had,  does  not  specify  and  locate  any  particular  tract  of  land; 
the  only  description  of  the  premises  mortgaged^  contained  ia 
mid  deed  of  mortgage,  being  too  indefinite. 

Sd.  Because  the  tract  of  land  mentioned  in  the  ride  nisi 
im  not  tbe  tract  mentioned  in  the  deed  of  mortgage. 

Sd.  Because  the  tract  of  land  described  in  the  saM  ruie 
nin,  is  not  the  property  of  the  defendant  Bbenjozer  JSutlon, 
but  the  property  of  William  Strickland. 

4th.  Because  the  notes  mentioned  in  the  said  rule  nisi, 
are  not  the  notes  mentioned  in  the  said  mortgage. 

5th.  Because  there  are  interlineations  which  are  unaccoun« 
ted  fdr  and  unnoticed,  affecting  the  validity  of  the  said  marl 
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PlaintifTs  attorneys  objected  to  the  said  William  Strickland 
being  beard  and  it  was  agreed  at  the  suggestion  of  the  Court, 
that  the  rule  should  be  made  absolute,  but  that  such  judg- 
ment of  foreclosure  should  remain  subject  to  the  legal  opia- 
ion  of  the  Judge. 

The  Judge  subsequently  decided  that  the  rule  absolute  ao 
granted  should  be  set  aside. 

Plaintiff's  counsel  thereupon  moved  the  Court  to  allow 
him  to  introduce  parol  testimony  to  explain  the  discrepancj 
between  the  notes  and  mortgage,  and  to  show  that  the  mort* 
gage  was  intended  to  secure  the  notes.  This  motion  the  Couri 
refused  on  the  ground  that  after  the  setting  aside  the  judg- 
ment of  foreclosure,  the  case  was  out  of  Court,  and  that  the 
testimony  was  inadmissible  under  any  circumstances. 

Plaintiff's  counsel  thereupon  filed  his  bill  of  exceptioiw^ 
saying  that  the  Court  erred: 

1st  In  deciding  that  said  William  Strickland  bad  no  right 
to  be  heard  in  said  cause  by  himself  or  counsel* 

2d.  In  ruling  that  parol  evidence  was  inadmissible  to  ex- 
plain the  discrepancy  between  the  notes  offered  in  evidence 
and  those  mentioned  and  recited  in  the  mortgage,  and  ta 
show  that  the  notes  offered  in  evidence  were  the  notes  inten- 
ded to  be  secured  by  said  mortgage :  the  mortgagor  being  ia 
Court  and  not  objecting  to  such  evidence. 

3d.  In  setting  aside  said  rule  absolute,  and  in  refusing  to 
allow  plaintiff^s  counsel  to  introduce  evidence  to  explain  the 
discrepancy  aforesaid,  and  to  show  that  the  notes  offered 
were  the  notes  intended  to  be  secured  by  said  mortgage  on 
the  day  said  decision  was  filed. 

Oaulden,  for  plaintiff. 

Wabd  ;  Owen  &  Jones,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion* 

A  rule  nisi  had  been  taken  and  duly  served  to  forecloas 
e  mortgage ;  one  William   Strickland  by  his  counsel  ^i^ 
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tervenedy  on  application  to  make  the  rule  absolute,  and  in* 
ebted  that  there  were  such  discrepancies  between  the  debt 
and  the  mortgage,  and  vagueness  in  the  description  of  the 
land,  that  no  foreclosure  could  be  made.  Other  objections 
were  interposed  as  to  interlineations  in  the  mortgage  deed,&c 

The  Court  granted  the  rule  absolute,  but  took  time  to  con- 
sider the  questions  made  in  the  case.  The  mortgagor  him- 
self was  present  in  Court,  making  no  objection  to  the  pro- 
ceedings and  it  does  not  appear  that  Strickland  was  any  way 
interested. 

At  the  next  Term  of  the  Court,  the  Judge  held  that  the 
discrepancy  was  fatal ;  neither  could  it  be  explained  by  pa- 
rol proof,  at  law ;  but  that  the  mortgagee  must  go  into  equity 
to  reform  the  instrument.  The  Court  also  decided  that 
Strickland  could  not  be  heard,  but  that  he  would  of  his  own 
accord  refuse  the  motion. 

£l.]  We  cannot  give  lo  this  judgment  our  approval.  Why- 
go  into  chancery  when  the  mortgagor  acknowledges  by  his 
silence  at  least,  that  the  mortgage  was  given  to  secure  the 
indebtedness  included  in  it  ?  If  he  was  satisfied,  who  else 
had  any  right  to  gainsay  the  foreclosure?  No  one.  And 
we  are  clear  that  the  Court  erred  in  overruling  the  motion* 
Should  it  turn  out  that  there  was  fraud  and  collusion  between 
the  parties,  which  is  not  pretended,  the  judgment  can  be  at- 
tached hereafter  by  any  body  whom  it  seeks  to  disturb^  ex* 
cept  the  mortgagor  himself.  Sufficient  unto  the  day  is  the 
evil  thereo£ 

I  would  merely  add,  that  by  a  recent  Act  of  the  Legisla- 
ture, {Zim;^,  1857,/?.  58,)  mistakes  in  grants  may  be  shown 
by  parol  proof,  in  suits  both  at  law  and  in  equity.  It  is  need- 
less to  attempt  to  exclude  parol  testimony,  as  to  mistakes  in 
other  instruments. 

Judgment  reversed 

VOL.  XXV. — tS 
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CoHNELius  A.  Red,  plaintiff  in  error,  v&  The  Citt  Covhou. 

OF  Augusta,  defendant  in  error. 

(1.]  R.  petilioned  the  City  Council  of  Aagutta  to  build  two  new  stalls  at  a 
Market  House,  staling  that  he  would  rent  one  of  them  at  $300  a  year.  T&e 
Council  adopted  a  motion  granting  the  request.  At  the  next  meeting,  this 
SBOtion  was  reconsidered.  It  did  not  appear,  but  that  there  was  a  standing 
rale  making  the  action  of  one  meeting  subject  to  be  reconsidered  bj  the 
■est  meeting. 

MiMt  That  the  jury  were  at  liberty  to  presume,  thst  there  wsssoch  a  rule,  aad 
that  if  such  a  rule  existed,  the  Council  was  not  concluded  by  its  first  actios, 
but  might  reverse  thst  action. 

pL]  ** Speculative  damages"  are  not  reooverable. 

Case,  from  Richmond  county.    Decided  by  Judge  Holt, 
October  Term,  1857. 

An  action  was  brought  by  Cornelius  A.  Red,  against  the 
City  Council  of  Augusta,  for  an  alleged  violation  of  a  con- 
tract, entered  into  between"*  them,  for  the  erection  and  far- 
nishing  of  him  a  stall  in  the  lower  Market  House  of  Augua* 
ta,  for  the  vending  of  butcher's  meat,  and  to  substantiate 
which,  he  produced  before  the  Court  and  jury,  in  evidence,, 
drawn  from  the  opposite  party,  his  petition,  addressed  to  the 
City  Council,  as  follows: 

^  To  the  Honorable  the  Mayor  and  Membere  ^  the  City 

Council  qf  Augusta  : 

^  The  undersigned  presents  this  petition  to  your  honorm- 
Ue  body  and  begs  your  immediate  attention  thereon.  He 
calls  to  your  attention  the  fact,  that  under  the  amngemeni 
adopted  at  a  previous  meeting  of  your  body,  regulating  the 
lenting  of  the  stalls  in  the  lower  Market  of  the  city,  he  has 
been  entirely  excluded  from  obtaining  a  stall :  and  desiring 
to  commence  and  carry  on  the  butchering  business  in  said 
market,  requests  that  two  new  stalls  may  be  erected,  at  the 
Aontor  western  end  of  said  market:  for  either  of  which  swl 
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gtalla,  he  is  willing  to  pay  an  annual  rent  of  three  hundred 
dollars.    Respectfully  submitted. 

CORNELIUS  A.  RED.'* 
Which  petition  was  presented  to  council,  and  accepted^as 

Ibllowa. 

''Mr.  Jackson  moved  that  the  prayer  of  the  petitioner  be 

granted;  the  motion  being  put,  there  was  a  tie;  his  Honor 

die  Mayor  voting  affirmatively,  caused  the  motion  to  prevail." 

After  which  A.  B.  Pickering  was  sworn  on  the  part  of  the 

plaintiff,  and  deposed  : 

^  Knew  plaintiff  in  1855,  he  was  preparing  for  the  butch- 
ering business.    He  purchased  one  hundred  and  fifteen  head 
of  cattle  in  August,  worth  iflOorjIlSa  head.    Witness  tried 
to  buy  from  plaintiff,previous  to  his  renting  a  stall.     Knows 
that  plaintiff  applied  for  a  stall  before  the  renting  by  Council 
came  on.    Plaintiff  was  a  man  of  good  means  and  credit — 
had  a  pasture.    Plaintiff  was  able  to  carry  on  a  large  butch- 
ering business.     About  $A  a  head  profit  on  butchering. 
Would  have  brought  in  market  $4  more,  than  if  sold  on  foot 
sold  a  stall  to  plaintiff  in  1856,  because,  he,  witness, 
not  able  to  attend  to  the  business.    Plaintiff  bought  cat- 
tle in  August,  before  the  renting  in  November.    Not  unusual 
to  buy  cattle  as  far  ahead  as  plaintiff  did.     Worth  %l  per 
head  per  month  to  keep  cattle.    Offal  worth  50  cents  per 
head.    Red  had  prepared  a  slaughter  pen.'' 

haac  R.  Tani,  sworn  on  behalf  of  plaintiff    "  Red  had 
il,500  worth  of  stock  on  hand,  at  the  time  of  renting,  Ist 
Monday  in  November,  1855.     Had  one  hundred  and  fifteen 
or  one  hundred  and  twenty  head  of  cattle  on  hand.    Net 
profit  on  beef  at  that  time  was  over  $5  per  head ;  all  stalls 
sQitable  for  butchering  business,  were  assessed  out  to  others. 
AAer  plaintiff  failed  to  get  a  stall,  the  witness  was  one  of 
those  who  bought  his  stock  of  cattle  from  him.    After  the 
ultimate  failure  of  plaintiff  to  get  a  stall  in  the  market,  wit- 
ness made  ^5  profit  on  the  cattle  bought  of  plaintiff 
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The  following  evidence  was  offered  by  defendant  from  the 
minutes  of  Council : 

"Mr.  Piatt  moved  a  reconsideration  of  the  proceedings  of 
the  last  meeting  of  Council,  granting  the  renting  of  a  stall,  k 
the  lower  market,  to  Cornelius  A.  Red. 

Mr.  Jackson  moved  an  adjournment    Lost 

Mr.  Jackson  moved  to  lay  the  matter  on  the  table;    Lost 

Mr.  Jackson  to  adjourn.    Lost 

Mr.  Conley  moved  a  reconsideration  of  the  petition  of  CoCr 
nelius  A.  Red. 

The  motion  prevailed." 

John  Foster^  sworn  for  defendant  ''Knows  that  Red 
could  have  obtained  a  stall,  at  ^the  renting  in  1855.  Mr. 
Dye  and  Mr.  Conly,  the  market  committee,  told  Mr.  Red 
that  he  could  have  a  stall,  which  Dwyer  had  bid  off,  at  the 
price  he  agreed  to  pay,  or  if  he  would  bid  on  it,  it  would  be 
put  up  again.  He,  Red,  replied,  that  he  would  be  damned  if 
be.  would  have  it;  if  he  could  not  get  a  corner  stall  he  would 
not  have  any.  The  stall  bid  off  by  Dwyer  was  an  eligible 
atalt,  third  from  the  west  end  of  the  market  Witness  once 
rented  ii^  and  made  as  much  money  there  as  anywhere  else. 
Profits  from  butchering  are  fluctuating  as  other  business 
If  witness  killed  three  or  four  head  of  cattle,  and  four  or 
five  sheep,  each  day  made  ten  dollars  profit,  was  satisfied. 
Cattle  are  worth  three  to  four  dollars  more  on  the  stalls  than 
on  foot .'  The  offal  about  pays  for  the  butchering." 

Daviel Kirkpatrick^  sworn  for  defendant:  ''Red  could 
have  obtained  a  afeall  at  the  renting  in  1855 ;  agrees  with  wit- 
ness Foster  in  his  testimony." 

B.  Conb/y  ^^om  for  defendant :  '^  Knows  that  Red  could 
have  obtained  a  atalL  Witness  was  a  member  of  the  mark- 
et commiUee,  and  made  the  offer  to  Red,  testified  to  by  Pot- 
ter. 
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After  aiigament  hy  counsel  of  both  parties,  the  cause  was 
qoVmitted  to  the  jury,  who  returned  a  verdict  for  the  defen- 
dant 

Daring  the  same  Term,  the  plaintiff's  counsel  moved  for  a 
xew  trial,  in  said  case,  on  the  following  grounds,  to- wit : 

1st.  Because  the  verdict  of  the  jury,  is  against  evidence, 
and  the  weight  of  evidence. 

9d.  Because  the  verdict  of  the  jury  is  contrary  to  law  in 
Ihis:  The  defendant  is  liable  equally  as  individuals,  for  the 
ifiolation  of  its  contracts. 

3d.  Because  the  verdict  of  the  Jury  is  contrary  to  the 
charge  of  the  Court,  in  that  the  measure  of  damages  laid 
down  by  the  Court  to  the  jury,  was  such  amount  of  damages 
99  \he  defendant,  should  by  evidence  show,  that  he  had  ac- 
tually sustained,  subsequently  to  the  time  of  the  making  of 
the  allied  contract:  The  evidence  showing  that  he  had 
fostained  damage  after  that  time,  to  the  extent  of  the  differ- 
ence  between  the  sale  on  foot,  and  being  slaughtered  and 
sold  as  butcher's  meat,  in  the  market,  of  one  hundred  and 
fifteen  head  of  cattle;  and  the  verdict  was  for  the  defendant, 
when  it  should  have  been  under  the  charge  of  the  Court,  for 
the  plaintiff;  and  in  that,  the  Court  charged,  that  a  munici- 
|ml  corporation,  was  liable  for  a  contract,  not  under  seal, 
made  in  pursuance  of  the^ regular  business  of  the  corpora- 
tion. 

Argument  having  been  heard  on  the  motion  for  a  new  tri- 
al, the  Court  below  overruled  the  same  on  each  and  all  of 
the  grounds  taken,  and  to  this  decision,  the  plaintiff  filed  his 
bill  of  exceptions,  assigning  the  same  as  error. 


Snead  &  Sn£Ad,  for  the  plaintiff  in  error. 
MiLXJER  &  Jackson,  contra. 


SM     SUPREME  COURT  OF  GEORGIA. 

lUd  TS.  The  Citj  Connefl  of  AngaatM. 


By  the  Court. — Bsnnino,  J.  delivering  the  opinion. 

Was  the  CoxiTi  right  in  overruling  the  motion  for  a  new 
trial? 

All  ihe  grounds  of  that  motion,  may  be  considered  as  in- 
cluded in  the  first,  that  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  weight  of  the  evidence. 
We  do  not  think  this  ground  well  founded. 
It  is  far  from  clear,  that  there  was  ever  any  contract  ba> 
tween  the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red's 
^  prayer*'  be  granted,  was  carried  by  the  casting  vote  of  tbm 
Mayor. 
At  the  next  meeting,  this  action  was  reconsidered. 
[l.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  recotlsideration  in   this  way?    No 
proof  on  the  point  is  in  the  record.     We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  was 
surh  a  rul& 

If  there  was,  then  the  matter  of  the  petition,  was  still  lA 
an  unfiuishcd  state,  notwithstanding  the  first  action  of  the 
Counal,  and  the  Council  had  still  the  right  to  ratify  or  le- 
Ters«  thai  action. 

Especially  ift  this  so,  inasmuch  as,  the  first  action  of  tke 
Coaucil,  even  if  it  was  ever  communicated  to  Red,  did  not 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  tm 
engage  in  new  operations  of  any  kind. 

[^]  But  even  if  there  was  proof  of  a  contract,  and  als^ 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  ^  speculative  damages'' — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverable.  So  this  Court  has  held  in  several  casea* 
Cooper  ns.  Kotinjr,  23  Go.  R,  269.  The  Coweta  Falls  Manr 
ufaetwring  ComjHmy  vs.  Rogers^  19  Ga.  R.  417. 

Judgment  afilrmeiL 
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LmtoD  it  Co  ▼?.  WilliMni. 


Saxuxi.  D.  Linton  Sl  Ca,  plaintiflb  in  error,  vs.  Charlss  A. 

WiLLUkMSf  defendant  in  error. 

ChailM  A.  WUlukma  bought  of  S.  D.  Linton  A  Oo.,  100  bamla  of  floar,  ftt  $5.60  par 
bftiToI.  The  following  note  or  memonndom  of  the  eontraot  wae  ezeeated  bj  0. 
D.  LintoB  A  Co.,  throagh  their  agent.  Mead,  anddeUrexedto  thaagentof  WilltoaiU 

^O.il.  WlUJAMS, 

To  S.  D.  LfifToir  A  Co.,  Dr. 

TolOObarrebofSup.  Floar,  at$5.60,  ....  $660.00 
To  be  deliTered  at  any  time  during  the  winter  when  wanted,  from  thia  date.  A«* 
goBta,  September,  '63. 

6.  D.  Lnrroff  it  Go., 
Ftr  McAD." 

On  the  Slat  of  Janaaf7,  1854,  Williama  called  on  Linton,  tendered  in  gold  fh» 

$650.00,  and  demanded  the  hundred  barrels  of  flour,  whioh  were  refused  to  b« 

delivered     The  value  of  flour  at  Auguata,  during  the  winter  of  1854.  wa  prOTOO. 

HtUf  that  the  oontroct  waa  not  within  the  statute  of  frauds,  but  was  snffioientlj  ▼»- 
Ud  to  authoriae  a  reoorery  in  damages  thereon,  for  the  breach  theroot 

Certiorari,  from  Richmond  county.  Decided  by  Judge 
HoLTj  October  Term,  IS57. 

This  was  a  eertiorari^  wherein  Charles  A.  Williams  was 
plaintiff,  aud  the  said  Samuel  D.  Linton  &  Co.,  defendant^ 
bringing  up  on  an  alleged  error,  from  the  City  Court  of  Au- 
gusta, the  proceedings  from  that  Court,  in  an  action  on  the 
C9iSB  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
fox  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A.,  in  consequence  of  the  failure  of  the  said  Samud 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  followiog 
agreement 

^  a  A.  WILLIAMS, 

To  S.  a  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at  jB5.50,        -  -        $550.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted. 

from  this  date.    Augusta,  Sept.,  ^5Z. 

S.  D.  LINTON  &  CO., 
Per  MEAD.'' 


390  SUPREME  COURT  OF  GEORGIA. 

Bad  TS.  The  City  Conneil  of  Aagnste. 


By  the  Court. — Bbnnino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  for  a  new 
trial? 

All  ihe  grounds  of  that  morion,  may  he  considered  as  in- 
cluded in  the  first,  that  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  weight  of  the  evidence. 
We  do  not  think  this  ground  well  founded. 
It  is  far  from  clear,  that  there  was  ever  any  contract  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red'e 
"  prayer*'  be  granted,  was  carried  by  the  casting  vote  of  tbe 
Mayor. 
At  the  next  meeting,  this  action  was  reconsidered. 
[1.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  recot^sideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  was 
such  a  rula 

If  there  was,  then  the  matter  of  the  petition,  was  still  ia 
an  unfinished  state,  notwithstanding  the  first  action  o(  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  re- 
verse that  action. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  the 
Council,  even  if  it  was  ever  communicated  to  Red,  did  not 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  te 
engage  in  new  operations  of  any  kind. 

[2.]  But  even  if  there  was  proof  of  a  contract,  and  abe 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  **  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverable.  So  this  Court  has  held  in  several  cases. 
Cooper  vs.  Youngs  28  Gcu  R.  269.  The  Coweta  Falls  Matt- 
ufacturing  Company  vs.  Rogers^  19  Ga.  R.  417. 

Judgment  afiirmedL 
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Liiitoo  A  Co  Tf.  Williami. 


Saxusi.  D.  Linton  &  Ca,  plaintiffs  ia  error,  vs.  Charlss  A. 

WiixiAMs,  defeDdant  in  error. 

CbailM  A.  WOliMU  bought  of  S.  D.  Linton  A  Oo.»  100  barrels  of  Hoar,  at  $5.60  per 
bvraL  The  following  note  or  memorandam  of  the  eontraot  wia  executed  bj  & 
D.  UtttoB  k  Co.,  through  their  agent,  Mead,  anddeliTeredto  thaagentofWilUMM. 

^O.A.  WlULIAMS, 

To  8.  D.  Liirro!f  k  Co.,  Dr. 

To  100  barrels  of  Sup.  Flour,  at  $5.60,  ....  $660.00 
To  be  ddtrered  at  any  time  during  the  winter  when  wanted,  from  this  date,  knr 
gmta,  September,  '53. 

8.  D.  LnrroH  k  Go., 
P§r  Mbad." 

Ob  the  Slat  of  January,  1854,  Wiinams  called  on  Linton,  tendered  in  gold  tbm 

$550.00,  and  demjuided  tho  hundred  barrels  of  flour,  whioh  were  refhsed  to  \m 

delivered.    The  value  of  flour  at  Augusta,  during  the  winter  of  1854.  wa  proTOB. 

Hddf  that  the  oontraet  was  not  within  the  statute  of  frauds,  but  was  sui&oientlj  ▼•- 
lid  to  authorise  a  recovery  in  damages  thereon,  for  the  breach  theroof. 

Certiorari,  from  Richmond  county.  Decided  by  Judge 
H01.T,  October  Term,  1857. 

This  wa.s  a  certiorari^  wherein  Charles  A.  Williams  was 
plaintiff,  aud  the  said  Samuel  D.  Linton  &  Co.,  defendant^ 
bringing  up  on  an  alleged  error,  from  tlie  City  Court  of  An* 
gusta,  the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A.,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  followiog 
agreement. 

**  a  A.  WILLIAMS, 

To  S.  a  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at25.50,        -  -        $550.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted. 

from  this  date.    Augusta,  Sept.,  '53. 

S.  D.  LINTON  &  CO., 
Per  MEAD." 


SOO     SUPREME  COURT  OF  GEORGIA. 


Bod  TS.  The  City  Coiinca  of  Aagiute. 


By  the  Court. — Bennino^  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  for  a  new 
trial? 

All  ihe  grounds  of  that  motion,  may  he  considered  as  in- 
cluded in  the  first,  that  the  verdict  was  contrary  to  the  evi- 
dence,  and  to  the  weight  of  the  evidence. 

We  do  not  think  this  ground  well  founded. 

It  is  far  from  clear,  that  there  was  ever  any  contract  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red's 
**  prayer*'  be  granted,  was  carried  by  the  casting  vote  of  thm 
Mayor. 

At  the  next  meeting,  this  action  was  reconsidered. 

[i.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  reconsideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  waa 
such  a  rule. 

If  there  was,  then  the  matter  of  the  petition,  was  still  is 
an  unfinished  state,  notwithstanding  the  fi.rst  action  of  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  to- 
verse  that  action. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  the 
Council,  even  if  it  was  ever  communicated  to  Red,  did  nol 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  !• 
engage  in  new  operations  of  any  kind. 

[2.]  But  even  if  there  was  proof  of  a  contract,  and  also 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  ^  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverable.  So  this  Court  has  held  in  several  cases. 
Cooper  vs.  Youngs  22  Go.  B.  269.  The  Coweta  Falls  Mas^ 
ufacturing  Company  vs.  Rogers^  19  Ga.  R.  All. 

Judgment  affirmed 


SAVANNAH,  JUNE  TERM,  1858.  SSI 

Lintoii  A  Co  TP.  WiUiaou. 


Samusi.  a.  Linton  &  Ca,  plaintiffs  in  error,  ¥8.  Chahlss  A. 

WxixiAMs,  defendant  in  error. 

Chariw  A.  WUlisiBB  bought  of  8.  D.  Linton  A  Oo.»  100  bArnls  of  floar,  ftt  $5.60  por 
bvnL  The  following  note  or  memorandam  of  the  oontreoi  wm  ezecnted  bj  A. 
0.  LitttoB  A  Co.,  through  their  agent,  Mead,  anddeUreredto  thaagentof  WillteML 

^O.Jl.  WlUJAMS, 

To  S.  D.  LiKTOir  A  Co.,  Dr. 

To  100  barrels  of  Sup.  Floar,  at  $5.60,  ....  $660.0$ 
To  be  delivered  at  any  time  during  the  winter  when  wanted,  from  thii  date.  Am- 
goata,  Septembor,  '63. 

6.  D.  LivTOir  A  Go.» 
F§r  Mbad." 

Ob  the  Slit  of  January,  1854,  Williams  called  on  Linton,  tendered  in  gold  fBkm 

$650.00,  and  demanded  the  hundred  barrels  of  flour,  whieh  were  refused  to  b« 

delivered     The  value  of  floor  at  Augusta,  during  the  winter  of  1854.  wa  provoo. 

HeU^  that  the  eontract  was  not  within  the  statute  of  frauds,  but  was  snffioientlj  wm^ 
Ud  to  authorise  a  reoovcry  in  damages  thereon,  for  the  breach  thereof. 

Certiorari,  from  Richmond  county.  Decided  by  Judge 
Holt,  October  Term,  1857. 

This  va.s  a  eer/iorart,  wherein  Charles  A«  Williams  was 
plaintiff,  and  the  said  Samuel  D.  Linton  &  Co.,  defendants^ 
bringing  up  on  an  alleged  error,  from  the  City  Court  of  An* 
gusta,  the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A.,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  following 
agreement. 

**  a  A.  WILLIAMS, 

To  S.  D.  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at  jK5.50,        -  -        $550.00 

lobe  delivered  at  any  time  during  (he  winter  when  wanted. 
from  this  date.    Augusta,  Sept.,  '53. 

S.  D.  LINTON  &  CO., 
Per  MEAD.'' 


390  SUPREME  COURT  OF  GEORGIA. 


Rod  TS.  The  City  Coanoil  of  Aagoata. 


By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  for  a  new 
trial? 

All  Ihe  grounds  of  that  motion,  may  be  considered  as  m* 
eluded  in  the  first,  that  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  weight  of  the  evidence. 
We  do  not  think  this  ground  well  founded. 
It  is  far  from  clear,  that  there  was  ever  any  contract  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red's 
"  prayer*'  be  granted,  was  carried  by  the  casting  vote  of  thm 
Mayor, 
At  the  next  meeting,  this  action  was  reconsidered. 
[1.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  reconsideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  waa 
such  a  rula 

If  there  was,  then  the  matter  of  the  petition,  was  still  is 
an  unfinished  state,  notwithstanding  the  first  action  of  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  re- 
verse that  action. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  tlie 
Council,  even  if  it  was  ever  communicated  to  Red,  did  not 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  !• 
engage  in  new  operations  of  any  kind. 

[2.]  But  even  if  there  was  proof  of  a  contract,  and  alse 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  ^  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverable.  So  this  Court  has  held  in  several  cases. 
Cooper  vs.  Voungj  22  Ga.  S.  269.  The  Coweta  Falls  Mw^ 
ufacturing  Company  vs.  Sogers,  19  Ga.  /?.  417. 

Judgment  affirmed. 
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Linton  A  Co  ti.  WiUiAmi. 

Samuxl  D.  Linton  &  Ca,  plaintiffs  in  error,  ts.  Charlss  A. 

Williams,  defendant  in  error. 


Chariw  A.  WUUmu  boaghiof  8.  D.  Linton  A  Oo.»  100  b&mlB  of  floor,  ftt  $5.60  por 
bnml.  The  following  note  or  memorandam  of  the  eontraot  WM  executed  bj  & 
O.  LintoB  A  Co.,  through  their  ngent,  Mead,  anddellTeredto  the  ngenlofWilUuMU 


^O.A.  VTlhUAMB, 

To  B.  D.  Linton  A  Co.,  Dr. 

TolOObnrrebofSap.  Flour,  El  $5.60,  ....         $660.0$ 

To  be  deliTered  nt  any  time  during  the  winter  when  wanted,  from  thii  date.    Aur 
gQita»  Beplembor,  '63. 

8.  D.  Lnrroir  A  Go., 
Ptr  Mkad." 

On  the  31tt  of  January,  1854,  Williams  called  on  Linton,  tendered  in  gold  Ch« 

$650.00,  and  demanded  the  hundred  barrels  of  flour,  which  were  refused  to  b« 

delirered     The  value  of  floor  at  Augusta,  during  the  winter  of  1854.  wa  prOToa. 

HM,  that  the  oontroct  was  not  within  the  statute  of  frauds,  but  was  suffloientlj  rm^ 
Ud  to  authorise  a  recovery  in  damages  thereon,  for  the  breach  thereof. 

Certiorari,  from  Richmond  county.  Decided  by  Judge 
Holt,  October  Term,  1857. 

This  wa.^  a  eertiorariy  wherein  Charles  A«  Williams  was 
plaintiff,  and  the  said  Samuel  D.  Linton  &  Co.,  defendanti^ 
bringing  up  on  an  alleged  error,  from  the  City  Court  of  Ail* 
gttsta,  the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  following 
agreement 

«  a  A.  WILLIAMS, 

To  S.  D.  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at  05.50,        -  -        $550.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted* 
from  this  date.    Augusta,  Sept.,  ^&Z. 

a  D.  LINTON  &  CO., 
Per  MEAD.'' 
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Red  Ti.  The  Citj  ConneO  of  Angiute. 


By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  for  a  new 
trial? 

All  ihe  grounds  of  that  motion,  may  be  considered  as  ia* 
eluded  in  the  first,  that  the  verdict  was  contrary  to  the  eTi-> 
dence,  and  to  the  weight  of  the  evidence. 
We  do  not  think  this  ground  well  founded. 
It  is  far  from  clear,  that  there  was  ever  any  contract  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red's 
«  prayer"  be  granted,  was  carried  by  the  casting  vote  of  thm 
Mayor. 
At  the  next  meeting,  this  action  was  reconsidered. 
[1.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  reconsideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  was 
such  a  rula 

If  there  was,  then  the  matter  of  the  petition,  was  still  ia 
an  unfinished  state,  notwithstanding  the  first  action  of  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  re* 
verse  that  action. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  tke 
Council,  even  if  it  was  ever  communicated  to  Red,  did  not 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  la 
engage  in  new  operations  of  any  kind. 

[2.3  But  even  if  there  was  proof  of  a  contract,  and  also 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  ^  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverable.  So  this  Court  has  held  in  several  casea 
Cooper  vs.  Youngs  22  Go.  B.  269.  The  Coweta  Falls  Man- 
ufacturing Company  vs.  Bogers,  19  Ga.  B.  417. 

Judgment  affirmed. 
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Linton  4  Co  ▼«.  WiUiMnfl. 

Samusi.  D.  Linton  &  Co.,  plaintiffs  in  error,  ts.  Charles  A. 

Williams,  defendant  in  error. 

Chailw  A.  WilliMU  bought  of  S.  D.  Linton  A  Oo.»  100  b*mlfl  of  floor,  ftt  $5.60  ptr 
hmtnL  The  following  note  or  memorandnm  of  the  oontraot  WM  ezecnted  bj  A. 
D.  LintoB  A  Co.,  through  their  agent.  Mead,  and  delireredto  the  agent  of  WillteaiL 

^O.A.  WlUJAMSy 

To  8.  D.  LufTOH  A  Co.,  Dr. 

To  100  barrels  of  Sap.  Flour,  at  $5.50,  ....  $550.00 
To  be  deliTered  at  any  time  daring  the  winter  when  wanted,  from  thia  date.  A«- 
gatt%  September,  '53. 

8.  D.  LnrroH  A  Go.» 
Ptr  Mkad." 

On  the  Slstof  Janaary,  1854,  WUIiamf  called  on  Linton,  tendered  in  gold  A» 

$550.00,  and  demuided  the  hondrod  barrels  of  flour,  whioh  were  refused  to  b« 

deliTered     The  value  of  floor  at  Aagusta,  daring  the  winter  of  1864.  wa  prOTon. 

H§ldf  that  the  oontroct  was  not  within  the  statute  of  frauds,  but  was  snffioientlj  ▼»- 
Ud  to  aathorize  a  reoovery  in  damages  thereon,  for  the  breach  thereof. 

Certiorari,  from  Richmond  county.  Decided  hy  Judge 
Holt,  October  Term,  1857. 

This  wa.s  a  cer/torart,  wherein  Charles  A.  Williams  was 
plaintiff,  and  the  said  Samuel  D.  Linton  &  Co.,  defendant^ 
bringing  up  on  an  alleged  error,  from  the  City  Court  of  All* 
gusta,  the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A«,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  following 
agreement 

-*  a  A.  WILLIAMS, 

To  S.  D.  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at25.50,        -  -         9^50.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted. 
from  this  date.    Augusta,  Sept,  '53. 

S.  D.  LINTON  8l  CO., 
Per  MEAD." 
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B«d  Ti.  The  Citj  Council  of  Aagiuta. 


By  the  Court — Bennino,  J.  delivering  the  opinioiu 

Was  the  Court  right  in  overruling  the  motion  for   a  new 
trial? 

All  the  grounds  of  that  motion,  may  be  considered  as  ta- 
eluded  in  the  first,  that  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  weight  of  the  evidence. 
We  do  not  think  this  ground  well  founded. 
It  is  far  from  clear,  that  there  was  ever  any  eontraci  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red's 
^  prayer*'  be  granted,  was  carried  by  the  casting  vote  of  tbm 
Mayor. 
At  the  next  meeting,  this  action  was  reconsidered. 
[1.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  recoAsideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  was 
such  a  rula 

If  there  was,  then  the  matter  of  the  petition,  was  still  ia 
an  unfinished  state,  notwithstanding  the  first  action  of  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  re- 
verse that  aclion. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  the 
Council,  even  if  it  was  ever  communicated  to  Red,  did  not 
lead  him,  as  far  as  appears,  to  make  new  investments,  or  le 
engage  in  new  operations  of  any  kind. 

[2.]  But  even  if  there  was  proof  of  a  contract,  and  alse 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  **  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverabia  So  this  Court  has  held  in  several  casea 
Cooper  vs.  young,  22  Oa.  R.  269.  The  Coweta  Falls  Matkr 
ufacturing  Company  vs.  Sogers,  19  Ga.  Ji,  417. 

Judgment  afiirmed 
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LintoD  A  Co  TF.  WUlUmi. 

SiJCUSL  D.  Linton  &  Ca,  plaintiffs  in  error,  vs.  Charlss  A. 

WiixiAMSy  defendant  in  error. 

<;haflat  A.  WUliMu  boaghtof  S.  D.  Linton  k  Oo.»  100  bamls  of  flour,  ftt  $5.60  ptr 
bvnL  The  following  note  or  memorandom  of  the  eontraot  wae  ezeented  bj  A. 
O.  Linton  h  Co.,  through  their  agent.  Mead,  anddelirerodto  the  agent  of  WiIUuml 

^O.i.  WlUJAMS, 

To  8.  D.  LiiTTON  k  Co.,  Dr. 

To  100  barreb  of  8np.  Floor,  at  $5.60,  ....  $560.00 
To  be  dellTered  at  any  time  doriog  the  winter  when  wanted,  from  thii  date.  Am- 
guta^  September,  '63. 

8.  D.  LnfTOM  A  Go., 

On  the  81  st  of  January,  1854,  Williams  called  on  Linton,  tendered  in  gold  lb* 
$660.00,  and  domiLnded  the  hnndrad  barrels  of  flour,  whieh  were  refused  to  b« 
dalivered.    The  value  of  flour  at  Augusta,  during  the  winter  of  1854.  wa  prOTen. 

HsU^  that  the  eontract  was  not  within  the  statute  of  frauds,  but  was  suflioientJ/  ▼•- 
lid  to  authorise  a  reoovery  in  damages  thereon,  for  the  breach  thereof 

Certiorariy  from  Richmond  county.  Decided  hj  Judge 
Holt,  October  Term,  1857. 

This  wa.s  a  eer/jorart\  wherein  Charles  A.  Williams  was 
plaintiff,  and  the  said  Samuel  D.  Linton  &  Co.,  defendants, 
bringing  upon  an  alleged  error,  from  the  City  Court  of  Au- 
gusta, the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  following 
agreement 

•*  a  A  WILLIAMS, 

To  S.  D.  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at  05.50,        -  -        $550.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted 

from  this  date.    Augusta^  Sept.,  '53. 

S.  D.  LINTON  &  CO., 
Per  MEAD.'* 
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Bad  Tf.  The  Cit/  Counefl  of  AQgiuta. 


By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  OTerroling  the  motion  for  a  new 
trial? 

All  ihe  grounds  of  that  morion,  may  he  considered  as  in- 
cluded in  the  first,  that  the  verdict  was  contrary  to  the  eTi- 
dence,  and  to  the  weight  of  the  evidenca 

We  do  not  think  this  ground  well  founded. 

It  is  far  from  clear,  that  there  was  ever  any  contract  be- 
tween the  City  Council  and  Red. 

At  one  meeting  of  the  City  Council,  the  motion  that  Red'a 
^  prayer''  be  granted,  was  carried  by  the  casting  vote  of  tb& 
Mayor. 

At  the  next  meeting,  this  action  was  reconsidered. 

[l.]  Now  was  there  a  standing  rule  making  the  action  of 
the  Council  subject  to  recot^sideration  in  this  way?  No 
proof  on  the  point  is  in  the  record.  We  are  therefore  per- 
mitted, if  we  are  not  required,  to  presume,  that  there  was 
such  a  rulei 

If  there  was,  then  the  matter  of  the  petition,  was  still  ia 
an  unfinished  state,  notwithstanding  the  first  action  of  the 
Council,  and  the  Council  had  still  the  right  to  ratify  or  i^ 
verse  that  action. 

Especially  is  this  so,  inasmuch  as,  the  first  action  of  tke 
Council,  even  if  it  was  ever  communicated  to  Red,  did  nol 
lead  him,  as  far  as  appears,  to  make  new  investments^  or  to 
engage  in  new  operations  of  any  kind. 

[2.]  But  even  if  there  was  proof  of  a  contract,  and  abe 
of  a  breach  of  that  contract,  there  was  no  proof  of  any 
damages,  except  ^  speculative  damages" — that  is,  the  loss  of 
conjectural  profits,  and  these  are  too  remote  and  uncertain 
to  be  recoverabia  So  this  Court  has  held  in  several  casea 
Cooper  vs.  Voungy  22  Go.  R.  269.  The  Coweia  lalU  Haa- 
ufacturing  Company  vs.  Sogers^  19  Ga.  JR.  417. 

Judgment  affirmed 
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Linton  A  Co  ▼?.  WUlUmi. 

Samuuu  D.  Linton  &  Ca,  plaintiffs  in  error,  ts.  Charlks  A. 

WiixiAMs,  defendant  in  error. 

<3hari6t  A.  WiUtuu  bonght  of  S.  D.  Linton  A  Oo.»  100  barrels  of  floor,  ftfc  |5.60  par 
|»aml.  The  following  note  or  memonndom  of  the  oontraot  wm  ezeented  bj  0. 
D.  LintoB  A  Co.,  through  their  ngent,  Mead,  nnddeUreredto  tbo  agenlof  WilUMML 

To  8.  D.  LiiTTOH  A  Co.,  Dr. 

To  100  barrelB  of  Snp.  Floor,  at  $6.60,  ....  $660.0e 
To  be  delirered  at  any  time  during  the  winter  when  wanted,  from  thii  date.  Am- 
gaatiy  Septombor,  '63. 

B.  D.  LiRTOir  A  Oo.» 
Ftr  MsAD." 

On  the  Slstof  Janaarj,  1854,  Williams  called  on  Linton,  tendered  in  gold  fh» 

$650.00,  and  dem^&nded  the  hundred  barrels  of  floar,  whieh  were  reftised  to  b« 

delirered.    The  valoe  of  flour  at  Augusta,  during  the  winter  of  1864.  wa  prOTOn. 

HtU,  that  the  eontraet  was  not  within  the  statute  of  frauds,  but  was  suf&oientlj  ▼•- 
lid  to  authorise  a  reooYcry  in  damages  thereon,  for  the  breaoh  therooil 

Certiorari,  from  Richmond  couDty.  Decided  hj  Judge 
Holt,  October  Term,  1857. 

This  wan  a  certiorari,  wherein  Charles  A.  Williams  was 
plaintiff,  and  the  said  Samuel  D,  Linton  &  Co.,  defendants^ 
bringing  upon  an  alleged  error,  from  the  City  Court  of  Au- 
gusta, the  proceedings  from  that  Court,  in  an  action  on  the 
case  by  the  said  Charles  A.  against  the  said  Samuel  D.  &  Ca, 
for  damages,  alleged  to  have  been  sustained  by  the  said 
Charles  A.,  in  consequence  of  the  failure  of  the  said  Samuel 
D.  Linton  &  Co.,  to  deliver  certain  flour,  under  the  following 
agreement 

^  a  A.  WILLIAMS, 

To  S.  D.  LINTON  &  CO.,  Dr. 

To  100  barrels  Sup.  flour,  at25.50,        -  -        (550.00 

to  be  delivered  at  any  time  during  the  winter  when  wanted* 
from  this  date.    Augusta,  Sept.,  '53. 

S.  D.  LINTON  &  CO., 
Per  MEAD." 
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Linton  &  Co.,  rs.  Williams. 


And  upon  the  hearing  of  which  cause  in  the  City  Court  of 
Augusta,  the  presiding  Judge  ordered  a  nonsuit,  on  the 
ground,  that  "  the  promise  proved  on  the  part  of  the  plaintiff, 
was  wholly  witliout  consideration,  inasmuch,  as  by  the  plain- 
tiffs own  showing,  there  was  no  obligation  by  him  to  take  the 
flour  contracted  for,  he  having  the  option  to  call  for  it  or  not, 
as  he  thought  proper,  and  only  agreeing  to  pay  for  what  he 
did  call  for," 

The  following  evidence  was  introduced  on  the*part  of  the 
plaintiff: 

Augustus  D,  Willicmis  sworn,  testified  that  he  made  a  con- 
tract with  Linton  &  Co.,  for  the  purchase  of  one  hundred 
barrels  of  flour  from  them,  at  five  dollars  and  a  half  per  bar- 
rel ;  that  he  was  acting  in  that  behalf  as  agent  for  the  plain- 
tiff, and  was  thereunto  lawfully  authorized;  that  he  agreed 
with  Linton  &  Co.,  in  behalf  of  plaintiff,  to  pay  them  for  the 
flour  according  to  the  custom  of  merchants  in  Augusta,  that 
is^  on  the  first  of  each  month,  he*  (the  plaintiff)  was  to  pay 
Aem  for  the  flour  delivered  during  the  month  preeeding  f 
that  thereupon,  said  Linton  &  Co.  executed  and  delivered  to 
him,  for  the  plaintiff,  the  said  written  iustniment  \  that  a  short 
time  after,  he  called  on  Linton  &  Co.,  tendered  to  themtwen* 
ty  seven  dollars  and  a  half  in  gold,  and  in  the  name  of  the 
plaintiff,  demanded  five  barrels  of  flour,  in  pursuance  of  said 
contract,  which  were  refused ;  that  the  grade  or  class  of  flonr 
specified  in  said  agreement,  advanced  steadily,  and  was 
worth  during  the  next  succeeding  winter,  from  seven  and  a 
half  to  eight  dollars  per  barrel. 

Martin  JBridwell  sworn,  desposed  that  superfine  flour,  in 
the  winter  of  1853--^54,  was  worth  from  seven  and  a  half 
to  eight  dollars  per  barrel. 

Adrian  V.  Laroch  sworn,  desposed,  that  in  company  with 
plainti^on  the  3  let  January,  1654  he  called  on  defendant, 
and  saw  plaintiff  tender  to  him  five  hundred  and  fifty  dollars 
in  gold,  and  heard  him  demand  of  the  defendant  the  one  hun- 
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dred  barrels  of  flour,  in  pursuance  of  said  written  contract^ 
which  were  refused  by  defendant 

After  hearing  argument,  the  Superior  Court  overruled  th» 
decision  of  the  City  Court  of  Augusta,  and  ordered  that  the. 
nonsuit  should  be  set  aside,  and  the  case  be  reinstated^  and 
submitted  to  the  jury  upon  the  proofs. 

To  this  decision  of  the  Court,  counsel  for  the  said  Samuel 
]>.  Linton  &  Co.  filed  his  bill  of  exceptions,  assigning  the 
same  as  error. 

CjLajBosiTE  SvsAn,  for  plaintiff  in  error. 

MiLLEBS  &  Jackson,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  return  to  the  certiorari  shows,  that  on  the  7th  day  of 
September,  1853,  a  negotiation,  for  the  sale  and  purchase 
of  flour,  was  entered  into  by  the  parties,  through  their  respec- 
tive agents,  which  resulted  in  the  delivery  to  the  plaintiff*,  by 
the  defendant,  of  the  following  note  of  sale: 

C.  A.  WILLIAMS, 

To  S.  D.  LINTON  &  CO.        Dr. 
To  100  barrels  Sup.  Flour,  at  $5.50,         -         *        9550.00 
to  be  delivered  at  any  time  during  the  winter  when  wanted, 
Uom  this  date.    Augusta,  Sept.,  '53. 

S.  D.  LINTON  &  CO., 
Per  MEAD. 

That  on  the  3l6t  of  January,  1854,  plaintiffs  called  on  de- 
fendants and  tendered  in  gold,  the  full  amount  of  10550,  and 
demanded  the  100  barrels  of  flour,  which  were  refused  to  be 
ddivered.  To  recover  damages,  for  a  failure  or  refusal  to 
ptrformlhenr  contract,  this  actios  is  brought  against  the  de- 
fimdiints  \  and  at  the  trial,  the  above  facts  were  presented  to 
llMJuiyj  with  the  additional  proof  of  the  value  of  flour  at 
Avgusta,  in  the  winter  of  1853 — 54.    The  City  Court  held. 
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thdX  the  evidence  was  insufficient  to  entitle  the  plaintiff  to  a 
verdict,  who  was,  on  motion  of  counsel  for  defendants,  coib- 
pelled  to  submit  to  a  nonsuit.  Was  this  a  nude  pact,  and 
were  not  the  defendants  bound  by  their  contract  ?  Judge  Holt 
reversed  the  decision  of  the  Court  below.  He  delivered  tha 
following  opinion : 

^  This  Court  cannot  perceive  how  a  contract,  for  the  sale 
of  one  hundred  barrels  of  flour,  for  fire  hundred  and  fiAj 
dollars,  can,  with  much  propriety,  be  called  a  void  agieo- 
meet.  The  commodity  and  the  price  are  both  fully  stated^ 
It  was  certainly  within  the  power  of  the  contracting  partiea 
to  stipulate  the  time  of  delivery;  and  this  they  have  dotto 
with  sufficient  certainty.  The  plaintiff  might,  by  the  terms 
of  the  note  or  memorandum,  postpone  the  delivery  to  the  end 
of  the  winter.  He  must  then  receive  and  pay.  Neither  par- 
ity had  the  power  to  repudiate.  If  both  parties  had  signed 
this  paper,  it  might  have  seemed  plainer,  that  both  weio 
bound  by  it.  But  the  liability  of  neither  would  have  beeft 
thereby  increased.  One  signed,  and  the  other  accepted  it 
And  there  is  in  it  a  perfect  mutuality  of  undertakinga'' 

In  confirmation  of  Judge  Holt's  opinion,  we  would  add^ 
that  it  is  laid  down  by  Mr.  Greenleaf,  that  it  is  not  necessary 
that  the  agreement  or  memorandum,  to  be  binding,  should 
be  signed  by  both  parties,  or  that  both  be  legally  bound  to 
the  performance;  for  the  statute  only  requires  that  it  be  sign- 
ed by  the  party  to  be  charged  therewith ;  that  is,  by  the  de- 
fendants, against  whom  the  performance  or  damages  arede- 
msnded.  Oreenleqf  on  Ev.  1  vol  «fc.26S.  And  in  support 
of  this  proposition,  he  cites  the  case  ofMUn  vs.  Benntit^  S 
7Vn£n/on,  169;  Shirley  vs.  Shirley^  7  Blad^ord^  458/  Da- 
vis vs.  Shields  J  26  fVendeUj  341 ;  which  fully  sustain  tha 
doctrine. 

Chancellor  Kent  maintains  the  same  position.     He  sayn^ 

the  signing  of  the  agreement  by  one  party  only,  is  suffieien!, 

ed  it  be  the  party  sought  to  be  charged*     For  he  is  eo- 

by  his  signature  from  denying,  that  the  contnct 
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Talidly  ezeeated,  though  the  paper  be  not  signed  by  the  oth- 
er party,  who  sues  for  a  performance.  3  Kent's  Com.  510^ 
and  caaei  there  died.  And  Lord  Manners,  in  2  Ball  ^  Beat" 
ty^  370;  Sir  William  Grant,  in  3  Ves.  and  Beam.  192;  Sir 
William  Plummer  in  2  Jac.  and  fFalk.426;  Ballard  tm. 
Walker^  3  Johns.  Cas.  60;  Selon  vs.  Slade,  ib.  265  ;  Clayson 
vs.  Baikj/t  14  Johns.  487;  Douglass  vs.  Stears^2Noit  ^ 
MeCordf207 ;  Palmer  vs.  Scott^  1  Russ,  and  Milne^  391; 
Champion  vs.  Plunary  I  New  Rep.  252;  Egerton  vs.  Mm^ 
thews  f  6  East.  307 ;  and  Sanderson  vs.  Jackson^  2  Boss.  ^ 
Pail.  238;  Boss  on  Contracts,  85;  2  Boss.  Ijr  Pull.  441; 
1  Bast.  203;  23  Pickenng,  400;  2  Hall,  405;  4  Iredell^ 
257;  3  IIumphrey,\9 ;  SOa.Rep.  171;  and  1  Keltjf,  220, 
are  ail  authorities  to  the  same  point 

In  this  case  the  contract  is  full  and  complete  All  the 
tennsof  it  can  be  collected  from  the  writing.  The  name  of 
Williams  does  appear  in  it.  True,  it  is  put  there  by  the  de» 
fendantSybut  Williams,  by  accepting  the  contract,  as  thus 
written,  ratifies  the  use  of  his  name.  Under  these  circum- 
stances,  the  signature,  in  writing,  by  Linton,  thereby  binding 
himself,  is  a  good  consideration  for  the  promise  on  the  part 
of  Williams,  to  pay  the  price  stipulated  for  the  flour.  He 
might  call  for  it  at  any  time  during  the  winter.  He  waji 
bound  to  receive  the  flour,  and  pay  for' it,  by  the  end  of  the 
^nter. 

We  hold,  therefore,  that  there  was  not  only  a  sufficient 
consideration  for  the  promise,  but  that  the  contract,  as  exe* 
cuted,  was  not  within  the  statute  of  frauds. 

In  jSUen  vs.  Bennett,  it  was  said  by  one  of  the  Judgeif 
that  the  statute  was  chiefly  made  for  the  benefit  of  buyers. 

Judgment  affirmed. 
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John  B.  Whildbw,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

p.]  There  was  a  fight  between  two  persons.  Thsgr  were  aefwimtedL  Thirtj  aift- 
iites  afterwards,  whilst  one  of  them  was  undergoing  an  examination,  as  to  Ua 
iroand?.  with  his  pantaloons  down,  he  was  attacked  hy  the  other. 

Bdd,  that  the  two  fights  were  distinct,  and  that  the  first  made  no  part  of  the  second, 
and  therefore,  that  on  sa  indictment  for  the  second,  eyidenoe  of  die  flist  was  net 
admissible, 

[2.]  On  an  indictment  for  stabbing,  the  jury  may  find  a  Tcrdkt  of  guilty  of  aa  «P- 

tault  and  battery. 

Indictment  for  stabbing,  from  Burke  County.  Tried  be- 
fore Judge  Holt,  Apri^Term,  1858. 

John  B.  Whilden  was  indicted  in  the  Court  below  for  stab- 
bing A.  Floyd. 

Upon  the  trial  the  Attorney  General,  on  the  part  of  the 
State,  offered  as  a  witness, 

•4.  Floydy  the  prosecutor,  who  testified,  that  on  the  IStb  of 
July,  1856,  defendant  came  up  to  him  (witness)  with  a  stick 
ia  one  hand  and  a  knife  in  the  other,  and  made  an  assault 
upon  him  by  striking  him  with  the  stick  and  cutting  him  in 
Iwo  places  with  the  knife — one  on  the  right  arm, . about  3 
inches  wide,  and  a  quarter  deep,  and  a  slight  wound  on  the 
left  arm.  The  parties  had  had  a  previous  difficulty  on  diat 
day,  about  30  minutes  before,  or  a  short  time,  not  certain  as 
to  the  length  of  time ;  the  parties  had  not  cooled ;  witness 
was  still  excited;  had  been  separated.  When  defendant 
made  second  attack,  witness'  wounds  were  being  examined 
by  Mills  H.  Brinson;  witness'  pantaloons  were  down  for 
that  purpose. 

Upon  cross  examination  of  witness,  defendant's  attorney 
asked  "^  whether  prosecutor  did  not  stabdefeddant  in  the  first 
difficulty."  To  which  the  Attorney  General,  on  the  part  erf* the 
State,  objected,  on  the  ground  that  it  related  to  a  distinct  aad 
separate  transaction,  disconnected  with  the  case  at  ban  The 
Court  sustained  the  objection,  and  defendant  excepted. 
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Defendant's  counsel  then  asked  ^  what  occurred  between 
the  parties  in  the  first  difficulty."  The  State  objected,  and 
the  Court  sustained  the  objection,  and  defendant  excepted. 

Mills  H.  Brinson  testified,  that  he  saw  the  difficulty  be* 
tween  the  parties.  At  the  time  of  the  second  difficulty  he 
(witne3s)  was  standing  near  Floyd,  examining  the  wounds 
upon  him :  Floyd's  pantaloons  were  down  for  that  purpose. 
Defendant  came  up  and  struck  Floyd  with  a  stick.  As  de* 
fendant  came  up,  witness  saw  blood  upon  his  stomach; 
looked  fresh.  The  time  between  the  first  and  second  diffi- 
culties was  short,  from  20  to  30  miuutes.  He  (witness)  can* 
not  be  precise  as  to  the  time. 

Upon  cross  examination,  defendant's  counsel  asked  wit- 
ness "  what  occurred  between  the  parties  in  the  first  difficul- 
ty." To  this  the  Attorney  General  objected  on  the  same 
ground  as  before.  The  Court  sustained  the  objection,  and 
defendant's  counsel  excepted. 

The  case  being  closed,  defendant's  counsel  asked  the  Court 
to  charge  '  that  if  they  believed  the  defendant  guilty  of 
stabbing  the  said  Floyd,  there  could  be  no  conviction  for 
assault  and  battery." 

The  Court  refused  so  to  charge,  but  charged  the  jury  ^  that 
the  Attorney  Reneral  might  waive  the  felony,  and  that  the 
jury  might  find  defendant  guilty  of  assault  and  battery." 

To  this  charge  the  defendant's  counsel  excepted* 

The  jury  found  the  defendant  guilty. 

Whereupen  defendant's  counsel  filed  his  bill  of  exceptions, 
saying  that  the  Court  erred  : 

In  disallowing  the  question  by  defendant's  counsel, 
'^whether  prosecutor  did  not  stab  the  defendant  in  the  first 
difficulty  ?" 

Also,  in  disallowing  the  question,  ^  what  occurred  between 
the  parties  in  the  first  difficulty  ?" 

Also,  in  disallowing  the  question  to  the  second  witness, 
<* What  occurred  between  the  parties  in  the  first  difficulty?" 
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In  refusing  to  charge  the  jury  as  requested  by  defendants 
counsel,  and  in  chfi^iug  the  jury  ^  that  the  Attorney  Gener- 
al might  waive  the  felony,  and  that  the  jury  might  find*de- 
ftndaiit  guilty  of  assault  and  batteryJ 
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Shbwmakx  ;  and  A*  H.  H.  Dawson,  for  plaintiff  in  error* 
McLaws  (J3,tiomey  General)  and  Jonks  &  Sruaoxs^  c«m- 

By  the  Court. — ^Bsnnino,  J.  delivering  the  opinion. 

The  first  question  is,  was  the  T^ourt  below  right  in  rejec- 
ting the  testimony  offered  as  to  the  first  fight. 

The  indictment  was  founded  on  the  second  fight 

Unless  the  first  fight  made  a  part  of  the  second ;  that  is, 
vnless  it  was  a  part  of  the  res  gestae^  it  is  clear,  that  evidence 
of  it,  was  not  admissible.  If  not  a  part  of  the  res  gestae^ 
die  first  fight  could  not  possibly  constitute  a  defence  in  a 
«aae  founded  on  the  second. 

Did  the  first  fight  make  a  part  of  the  second  ? 

The  Judge  certifies,  ^  that  both  witnesses  distinctly  stated 
Ibe  interval  between  the  first  and  second  fights,  to  be  half  an 
hour." 

The  parties  had  been  ^  separated.'' 

Floyd,  the  party  assaulted  in  the  last  fight,  was  at  the  time 
•f  that  assault,  with  his  pantaloons  down,  undergoing  an  ex* 
amination  of  the  wounds  received  by  him  in  the  first  fight. 

[1.]  These  being  the  facts,  we  think,  that  the  second  fi^ght 
vas  a  new  fight,  making  no  part  of  the  first 

Consequently,  we  think,  that  the  Court  was  right  in  exclu- 
ding evidence  of  the  first  fight 

The  indictment  was  for  stabbing.  On  such  an  indictment, 
were  the  jury  at  liberty  to  find  a  verdict  of  guilty  of  an 
assault  and  battery?  The  Court  told  the  jury  that  ihey  were^ 
This  is  the  only  other  question. 

It  is  laid  down  by  Lord  Hale  as  a  general  principle,  tha* 
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the  jury  ^  may  find  the  defendant  guilty  of  part  and  not 
guilty  of  the  rest.'*    2  Holers  Pleas  of  the  Crowfiy  302. 

One  of  his  examples  is  this;  ^Mf  a  man  be  indicted  upon 
the  statute  of  I  Jac.  of  stabbing  contra  formam  statutL^  the 
jury  may  acquit  him  upon  the  statute,  and  find  him  guilty 
of  manslaughter  at  common  law."    Id.  Ibid, 

There  can  be  no  doubt,  that  *the  general  principle  laid 
down  by  Lord  Hale  is  true.  ^>. 

It  is  every  day's  occurrence  for  the  jury,  on  an  indictmeni 
for  murder,  to  find  the  defendant  guilty  of  any  species  of 
manslaughter — even  the  slightest,  and  that  species  does  not 
amount  to  a  felony. 

Poes  the  principle  apply  here? 

Every  case  of  stabbing  includes  the  case  of  an  assault  and 
battery;  that  is  to  say,  an  assault  and  battery  makes  a  pari 
of  every  case  of  stabbing. 

Why  then  should  not  the  principle  apply  to  the  case  of 
stabbing  ? 

Because,  as  it  is  said,  the  judgment  for  the  assault  and 
battery,  would  not  be  a  bar  to  another  indictment  for  the 
•tabbing. 

£2.3  But  we  think  it  would.  It  would  show  the  party  aU 
leady  convicted  of  a  part  of  that  which  would  go  to  make 
«p  the  whole  case  of  stabbing,  namely,  the  assault  and  bat- 
tery part,  and  that  case  deprived  of  this  part,  would  really 
cease  to  be  a  case  of  stabbing ;  for  there  cannot  be  a  caae  of 
flCabbing,  that  does  not  include  an  assault  and  battery. 

Besides,  this  argument  lies  equally  in  the  cases  in  which, 
beyond  question,  it  is  true,  that  on  an  indictment  (or  the 
peater  offence,  there  may  be  a  verdict  for  the  lesser. 

It  was  also  argued,  that  th^  Solicitor  General  has  no  right, 
on  an  indictment  for  stabbing,  to  elect  to  have  the  defendant 
tried  for  an  assault  and  battery  only;  and  the  reason  given 
"siras,  that,  thus,  the  defendant  would  suffer  in  the  number  of 
Ida  peremptory  challenges. 

But,  in  the  first  place,  the  record  does  not  show,  that  the 
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Solicitor  General  made  any  such  election  as  this :  in  the  next, 
though  it  may  be  true,  that  the. defendant  would  lose  iti  res- 
pect to  his  peremptory  challenges,  yet,  it  is  also  true,  that,  in 
other  respects,  he  would  gain  far  more  than  a  compensation ; 
he  would  gain  exemption  from  the  chance  of  being  punished 
as  a  felon  in  the  Penitentiary. 

[3*3  We  think,  then,  that  the  principle"  applies  in  this  case; 
and,  so  thinking,  we  have  to  affirm  the  judgment 

Judgment  affirmed. 


James  B.  Hatne,  et  al.,  plaintiffs  in  error,  vs.  Joseph  M. 
Perry,  to  the  use  of,  &c.,  defendant  in  error. 


A  ttiit  brought  ia  the  name  of  a  person  to  whom  a  note  not  negotiable  has 
passed,  may  be  amended  by  inserting  the  name  of  the  payee  for  the  use  of 
such  person. 

Assumpsit,  from  Burke  county.  Decided  by  Judge  Holt, 
April  Term,  1858. 

This  was  a  motion  by  the  plaintiff's  counsel,  to  amend  tbe 
declaration  and  process  in  a  cause  wherein  Thomas  H. 
Blount  and  Ekiward  H.  Blount,  partners  under  the  namc^ 
firm  and  style  of  T*  H.  &  K  H.  Blount,  endorsees,  weie 
plaintiffii,  and  James  B.  Hayne,  principal,  and  Robert  J.  D^ 
ftoberts,  security,  were  defendants ;  being  an  action  of  as- 
sumpsit, founded  upon  a  note  in  the  following  words,  to-vit: 

$75.  Thirty  days  after  date,  I  promise  to  pay  J.  M.  Perry, 
seventy-five  dollars,  for  one  land  warrant  of  40  acres,  and  mm 
of  120  acres,  this  6th  day  of  Nov.,  1855. 

J.  B.  HAYNE, 

R.  J.  D.  ROBERTS,  Seeorily/' 
«>d  which  was  endorsed;  on  the  back  "  Joa  M.  Perry  '* . 
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The  counsel  in  said  cause  for  plaintiffs  moved  for  leave 
to  amend  the  declaration,  it  being  the  appearance  Term 
thereof,  by  inserting  at  the  beginning  the  words  "Joseph  M. 
Perry,  who  sues  for  the  use  of,''  and  the  word  "security"  af. 
ter  the  words  Robert  J.  D.  Roberts  in  the  process,  and  by  stri- 
king out  the  words  **and  your  petitioners  aver,  that  on  the 
day  and  year  last  aforesaid,  the  said  note  was  endorsed  to 
them  by  the  said  Joseph  M.  Perry,  for  a  valuable  consid- 
eration." 

The  defendants,  by  their  counsel,  resisted  the  motion,  con- 
tending that  the  first  amendment  would  be  a  change  of  the 
parties  plaintiff,  but  the  Court  overruled  the  objections  of  the 
defendants,  and  sustained  the  motion  to  amend,and  ordered 
the  said  amendments. 

To  this  decision  of  the  Court,  plaintiffs  in  error  filed  their 
bill  of  exceptions,  assigning  the  same  for  error. 

Snead,  for  plaintiff  iti  error. 

Behbien  ;  Jones  &  Jenkins,  contrtu 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  motion  to  amend  was  made  at  the  appearance  Term 
of  the  cAuse.  The  defendant,  therefore,  appearing  by  attor- 
ney to  resist  the  motion,  had  notice  of  it  at  the  answering 
Term  of  the  Court,  in  ample  time  to  file  his  defence,  and  to 
prepare  his  proofs  to  sustain  it.  But  if  there  had  been  any 
peculiar  circumstance  connected  with  the  defence,  making 
it  necessary  to  the  defendant  to  have  the  full  benefit  of  the 
seventeen  days  before  Court,  the  time  fixed  by  law,  for  his 
service,  to  prepare  his  pleas  or  his  answer,  and  if  that  fact  had 
been  made  to  appepr  satisfactorily  to  the  presiding  Judge, 
the  cause  would,  no  doubt,  have  been  continued,  so  as  fo  have 
allowed  the  defendant  until  the  succeeding  Term  to  answer, 
thus  making  that  the  appearance  Term  of  the  cause.  If  a 
motion  to  amend  be  made  by  either  party  at  the  trial  Term 
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of  a  cause,  and  if  the  matter  in  regard  to  which  the  amend- 
ment is  asked  be  something  material,  and  the  Ctiurt  allow 
it,  the  opposite  party  has  it  it  in  his  power  to  compel  the 
amending  party  to  continue  the  cause.  In  that  event,  the 
party  opposing  the  amendment,  has  more  time  to  prepare  his 
proofs  for  the  trial,  than  it  the  pleadings  had  been  originally 
perfect.    He  cannot  be  prejudiced. 

But  it  is  argued,  that  inasmuch  as  the  amendment  in  this 
case  was  to  substitute  a  plaintiff  for  the  one  in  whose  name 
the  suit  was  brought,  it  will  make  a  new  case,  which  is  not 
admissible.  The  same  argument  may  be  urged  against  eve- 
ty  amendment;  for  a  declaration  or  plea,  after  amendment, 
is  not  i  lentical  with  it  before  amendment  In  this  case  the 
action  brought  is  assumpsit.  That  is  the  proper  form  of  ac- 
tion, and  may  be  sustained  on  the  note  sued  on,  whether  the 
suit  be  in  the  name  of  the  payee,  or,  if  it  had  been  negotia- 
ble, in  the  name  of  an  indorsee. 

The  note  sued  on  in  the  declaration  is  set  out  The  names 
of  the  makers  and  of  the  payee  are  stated ;  and  the  amount 
ofthenote,  the  consideration,  and  the  time  when  payable, 
are  set  forth.  The  entire  beneficial  interest  in  the  note  sued 
on  must  be  presumed  to  be  in  the  parties  in  whose  names 
the  suit  was  originally  brought  The  payee,  by  negotiating 
it,  gave  the  persons  to  whom  he  passed  it,  impliedly,  irrevo- 
cable authority  to  sue  in  his  name,  if  a  suit  should  be  ne* 
cessary  to  its  collection.  We  think  that  our  statutes  of  amend* 
ment  are  broad  enough  to  allow  of  this  amendment  Cbbi^ 
484,  486, 493. 

In  England,  the  rule  is,  that  ^in  all  cases  of  contracts,  if  it 
appear  upon  the  face  of  the  pleadings,  that  there  are  ether  ob^ 
ligees,  covenantees  or  parties  to  the  contract,  who  ought  tobe,» 
bat  are  not,  joined  as  plaintifisin  the  action,  it  is  fatal  on  de- 
murrer, or  on  motion  in  arrest  of  judgment,  or  on  error.*^ 
\Bi  Chitly's  Pleadings^  14.  The  good  sense  ofthisrulein 
England  has  been  questioned,  and  although  it  is  a  grave  er- 
lor  there  to  misjoin  as  well  as  to  nonjoin  a  plaintiff,  the 
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Court  has  allowed,  in  a  hard  case,  a  plaintiff's  name  to  be 
struck  from  the  declaration,  in  an  action  of  assumpsit,  when 
the  statute  of  limitations  would  bar  a  fresh  action.  lb,  note 
X.  By  express  enactment  there  can  arise  no  difficulty  from 
the  non-joinder  of  a  party  plaintiff.     Cobb^  493. 

The  amendment  under  consideration  cannot  affect  injuri- 
ously the  rights  of  the  defendant  The  contract  and  the  par- 
ties to  the  contract  are  the  same,  and  he  has  ample  time  to 
remodel  his  defence,  if  necessary  to  meet  the  case  in  the 
same  of  the  payee,  who  has  no  longer  an  interest  in  the 
contract,  and  is  only  a  nominal  party.  This  case  is  within 
the  purpose,  meaning  and  intent  of  the  statutes  authorizing 
amendments  to  be  made,  and  the  judgment  of  the  Court  b^ 
low  must  be  affirmed. 

While  pronouncing  the  judgment  of  the  Court,  I  will  take 
occasion  to  say,  for  myself,  that  according  to  my  judgment, 
that  such  cases  as  that  presented  in  the  record,  cannot  be 
brought  before  this  Court  under  the  Constitution  and  law  or- 
ganizing this  Court 

Judgment  affirmed. 


Pei*sr  Povlet  and  Wife,  plaintiffs  in  error,  vs.  Jacob  JoHir* 
SON  and  another,  defendants  in  error. 

p.]  '^h*  oath  of  ibe  pwtjf  stating  his  belief  of  the  Ion  or  deitnietioik  of  tfie  original^ 
and  (hat  it  ii  not  in  his  posuMioa,  power  or  castod j/'  ii  a  lofflcient  foondation  foff 
the  iotrodttotion  of  a  second  copy  of  such  originaL 

p.]  Verbal  admlseions  are  legal  eridenee,  to  prove  a  trait  reeolting  by  implieatioii  of 
law. 

p.]  Koiioe  to  apnrohaseri  that  a  particolar  person  olaima  title  to  the  thing  about  t« 
be  pnrohaaed,  is  sufficient^  notwithstanding  that  the  notice  nay  not  give  thei 
ten  of  the  daim. 
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In  Equity,  from  Richmond  county.    Decided  by  Judge 
Holt,  April  Term,  1857. 

• 

The  object  of  the  bill  in  this  case  was  to  obtain  possession 
of  a  lot,  in  the  city  of  Augusta,  to  which  the  plaintiffs  set  up 
claim,  and  which  they  allege  has  been  inequitably  withheld 
from  them,  by  the  defeudanls,  and  to  have  that  full  relief, 
which  their  case  requires,  and  which  a  Court  of  Law  cannot 
give. 

It  appears  that,  many  years  ago,  the  elder  Cleon  Nally,  fa- 
ther of  complainant,  owned  the  lot  now  in  controversy,  anfl 
died  in  possession  of  it ;  that  he  was  a  man  of  small  means, 
and  left  his  estate  incumbered  with  debt,  and  left,  as  his  heirs, 
his  widow  and  two  children,  one  of  whom  died  in  infancy; 
that  his  widow,  who  continued  to  reside  on  the  lot,  took  ad- 
ministration on  his  estate,  and  on  the  sixth  of  August,  1822. 
the  lot  was  sold  by  the  Sheriff  of  Richmond  county,  under 
an  execution  against  Cleon  Nally  and  one  Lud  Harris,  and 
bid  off  by  Philip  H.  Mantz;  but  the  possessionof  thelot  was 
not  changed,  after  the  sale,  nor  any  title  given  by  the  Sheriff, 
until  the  third  day  of  February,  1827,  and  the  deed  recorded 
14th  May;  that  in  the  mean  time,  to-wit:  on  the  8th  day  of 
December,  1824,  Mrs.  Nally,  being  about  to  enter  into  a  mar* 
riage  with  James  Johnson,  father  of  the  complainant,  Jacob, 
an  ante-nuptial  contract  was  entered  into,  between  the  said 
James,  and  Freeman  Walker  and  Philip  H.  Mantz,  as  trus- 
tees for  Mrs.  Nally,  by  which  the  said  James  agreed,  upon 
the  marriage  being  solemnized,  to  settle  and  assure  to  them, 
the  said  trustees,  above  named,  their  heirs  or  assigns,  for  the 
use  of  the  said  Mary  Nally,  and  the  heirs,  now  minors  of 
Cleon  Nally,  deceased,  all  the  right,  title,  interest,  claim,  or 
demand,  which  the  said  James  Johnson,  may,  by  the  solem- 
nization of  the  said  intended  marriage,  acquire  in  any  prop* 
erty,  real  or  personal,  now  belonging  to  the  estate  of  Clecm 
Nally,  deceased,  or  to  the  said  Mary  Nally,  individually: 
That  the  marriage  was  solemnized,  and  James  Johnson  and 
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Mary,  his  wife,  continued  in  possession  of  said  lot,  residing 
thereon,  until  their  death  in  the  fall  of  1839;  and  that  com- 
plainant, Jacob,  is  the  only  issue  of  the  marriages  That  in 
1835  or  6,  application  being  made  to  Mantz,  forthe  purchase 
of  the  lot,  he  said  he  could  not  sell  it,  as  it  belonged  to  Mrs. 
Johnson ;  that  he  had  bought  the  lot,  or  advanced  on  it  for 
'Mrs.  Johnson,  and  she  still  owed  a  small  portion  of  that  ad- 
vance :  That  after  the  death  of  Johnson  and  wife,  to-^vit:  in 
November  1839,  Mantz  rented  the  lot  to  a  tenant,  who  wish- 
ed to  occupy  it,  but  that  the  boys  were  in  possession,  and 
would  not  give  it  up :  That  Mantz  told  them  they  had  better  let 
It  be  rented  out,  and  finish  paying  for  it.  He  said  he  was  their 
mother's  trustee;  had  bought  the  lot,  when  sold  for  her  hus- 
band's debts,  and  she  still  owed  him  about  $65  for  it:  That 
Mantz  was  repeatedly  heard  to  admit  the  lot  to  be  Mrs.  John- 
son's property:  That  on  the  seventh  day  of  May,  1844,  the 
said  lot,  having  been  levied  on  by  the  Sheriff  of- the  city  of 
Augusta,  as  the  property  of  Philip  H.  Mantz,  was  exposed  to 
public  sale,  and  bought  by  Mary  T.  Morrison,  the  highest 
bidder,  for  the  sum  of  §305:  That  at  that  sale,  public  notice, 
in  behalf  of  complainants,  was  given  to  the  bidders,  that  ihe 
lot  was  not  the  property  of  Mantz,  but  belonged  to  the  orphan 
children  of  Mary  Johnson,  and  whoever  bought  it  would  buy 
a  law-suit:  That  the  property  was  at  that  time  worth  from 
^1,500  to  J!2,0C0;  That,  on  the   13th  February,  1846,  Mary 
T.  Morrison,  for  the  same  consideration,  g305,  conveyed  the 
lot  to  Mary  Mantz,  widow  of  Philip  H.  Mantz:  That  in  the 
year  1851,  Mary  Mantz,  then  Mary  Henry,  and  her  trustee, 
John  D.  Smith,  sold  and  conveyed  the  lot  to  the  defendant, 
Eliza,  then  Eliza  Hackett,  who  had  been  informed  that  Jacob 
Johnson  pretended  to  make  some  claim  to  the  property,  but 
was  advised  and  believed  the  claim  to  be  utterly  groundless. 
Upon  the  trial  the  complainant  offered  in  evidence  a  copy, 
certified  from  the  record  in  the  Clerk's  office  of  said  Court, 
of  an  alleged   marriage   settlement,  or   ante-nuptial  con- 
tract, between  James  Johnson  and  Mary  Nally,  both  deceas- 
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ed  ;  which  contraci  was  dated,  or  purported  to  be  dated  ^ 
on  the  twenty-eighth  of  December  eighteen  hundred  and 
twenty-four,  and  recorded  on  the  first  of  February  eighteen 
hundred  and  forty ;  said  record  being  made,  some  three 
months  after  both  the  parties  to  said  alleged  contract  had  de- 
parted this  Ufa 

The  defendants  objected  to  the  admission  of  said  copy  ia 
eyidence,  because,  first,  no  evidence  was  offered  of  the  exis- 
tence of  any  such  original  paper ;  and  secondly,  if  ever  in  ex- 
istence, the  original  was  not  accounted  for.  Henry  Johnson, 
half  brother  of  James  Johnson,  deceased,  who  had  the  prin- 
cipal management  of  this  suit,  and  the  litigation  preceding  it; 
as  next  friend  of  his  nephew,  Jacob  Johnson,  one  of  the  com- 
plainants, was  then  sworn  :  and  stated  that  he  never  saw  the 
original  paper,  and  never  made  any  particular  search  for  it 
That  in  order  to  find  documents  touching  this  case,  he  had 
examined  the  papers  of  the  deceased  James  Johnson  and 
wife,  and  a  box  of  papers,  found  in  the  store  of  John  D.  Smith, 
in  Augusta,  said  to  belong  to  Philip  H.  Mantz,  deceased,  un- 
der whom  the  defendants  claim  title,  and  no  such  paper  was 
found  there.  No  other  evidence  was  offered  of  the  existence 
of  the  original,  or  by  way  of  accounting  for  it.  The  Court 
admitted  the  copy  to  be  read  in  evidence,  the  defendants  ob- 
jecting. 

In  the  progress  of  the  trial,  three  witnesses  were  offered— 
Garey  F.  Parish,  William  Little,  William  W.  Lawrence,  te 
prove  the  verbal  admissions  of  Philip  H.  Mantz,  in  his  life- 
time, that  this  property  belonged  to  Mary  Johnson.  To  which 
defendants'  counsel  objected,  as  being  inadmissible  to  show 
title  to  real  estate.  The  Court  admitted  the  evidence;  as  go- 
ing to  show  Mantz's  acceptance  of  the  trust,  under  marriage 
contract 

The  evidence  of  said  Parish  and  Little,  respectively,   was 
objected  toby  defendants'  counsel,  on  the  ground  that  it  prov- 
Ted  a  title,  different  from  that  set  up  in  the  bill :  for  that  the  bil 
claimed  the  property,  under  the  ante-nuptial  contract  afore- 
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eaid,  as  part  of  the  property  of  said  Mary  Nally,  at  the  time 
of  said  contract,  and  the  proof  was  that  said  Mantz  admitted 
that  he  had  bought  the  lot,  for  Mrs.  Johnson  ;  which  objec- 
tion the  Court  overruled,  and  admitted  the  testimony. 

The  Court  charged  the  jury,  that  in  order  to  recover,  the 
Complainants  must  show  that  the  property  in  question  was 
intended  to  be  included  in  the  marriage  contract,  and  that 
Mantz  had  accepted  the  trust ;  but  that  his  acceptance  might 
be  shown  by  his  acts  and  declarations,  without  writing;  that 
the  complainants'  title  must  be  derived,  under  said  contract 

The  Court  also  charged,  that  if  Mantz  held  the  property 
under  the  purchase  of  1822,  in  his  own  right,  it  could  not  be 
included  in  the  ante-nuptial  contract;  but  if  he  held  it  for 
Mrs.  Nally,  it  was  so  included. 

The  Court  further  charged,  that  if  Eliza  Hackett  bought 
the  property  for  value,  without  notice  of  any  trust  in  Mantz 
«he  could  hold  it ;  but  that  a  notice  of  any  claim,  on  the  part 
of  the  complainants,  was  suflScient,  without  showing  what 
was  the  character  of  the  claim. 

Under  this  charge,  the  jury  lound  for  the  complainantai 

Defendants  counsel  thereupon  moved  for  a  new  trial  on  the 
following  grounds. 

I.  Error  of  the  Court,  in  this : 

1st  In  admitting  in  evidence,  a  copy  of  the  alleged  mar- 
riage contract  of  James  Johnson,  in  prospect  of  his  marriage 
with  Mary  Nally,  without  any  evidence  that  the  original  ever 
existed,  and  without  accounting  for  its  non- production,  if  it 
ever  did  exist. 

2d.  In  admitting  parol  evidence  of  title  to  real  estate* 

Sd.  In  admitting  Garey  F.  Parish  and  William  Little,  to 
prove  the  admission  of  Philip  H.  Mantz,  under  whom  the 
defendants  claimed  title,  made  during  his  possession  of  the 
property  in  dispute,  that  he  Mantz  held  the  property  for  Mary 
Johnson ;  because  the  admissions  were,  that  he  had  bought 
the  lot  for  Mrs.  Johnson,  which  showed  a  title,  different  front 
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that  set  up  in  the  bill,  which  was  a  title  as  cestui  que  trusty 
in  Mantz  under  the  marriage  settlement  above  referred  to. 

4th.  In  charging  the  jury,  that  if  Mantz  held  the  property 
under  the  sale  of  1822,  in  trust  for  Mrs.  Nally,  the  marriage 
settlement  covered  it,  and  it  could  be  recovered  in  this  pro- 
ceeding. 

5th.  In  charging  the  jury  that  a  general  notice  of  any  claim 
to  the  property,  on  the  part  of  the  complainants,  brought  home 
to  the  defendant,  tlien  Eliza  Hackeit,  before  her  purchase, 
deprived  her  of  the  rights  of  a  bonajide  purchaser  for  value; 
although  it  was  no  notice  of  the  character  of  the  claim,  or  of 
the  equity  set  up  in  this  bill. 

II.  Error  of  the  jury,  in  this  : 

1st.  That  ihe  verdict  was  against  the  charge  of  the  Court, 
for  the  Court  charged  that  a  bona  fide  purchaser  for  value 
cannot  be  bound,  by  any  secret  trust  of  the  person  under 
whom  he  claims,  unless  notice  of  that  trust  is  brought  home 
to  such  purchaser.  And  no  notice  of  any  such  trust  was 
shown.  Moreover,  the  Court  charged  that  to  entitle  the 
claimant  to  a  verdict,  Mantz  must  be  proven  to  have  accept- 
ed the  trust,  under  the  marriage  contract,  and  no  such  ac- 
ceptance was  shown.  Moreover,  the  Court  charged,  thai  if 
Mantz  held  the  property  in  his  own  right,  under  the  sale  of 
1822,  it  could  not  be  included  in  the  settlement;  and  the  evi- 
dence was  that  he  did  so  hold  it. 

2d.  That  the  verdict  was  contrary  to  the  evidence  in  the 
case. 

The  Court  below  refused  the  motion  for  a  new  trial  on  all 
the  grounds  taken,  and  counsel  for  defendants  excepted. 

Gould  &  Snbad,  for  plaintiffs  in  error. 

Millers  &  Jackson,  contra. 

By  the  Court, — Bennino,  J.  delivering  the  opinion.* 

Was  the  Court  below  right  in  overruling  the  motion  for  i^ 
new  trial  ?    This  is  the  question. 
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The  first  ground  of  the  motion,  is  in  these  words: 

"I.  Error  of  the  Court  ^  in  this:  1.  In  admitting  in  evi- 
dence a  copy  of  the  alleged  marriage  contract  of  James  Joha- 
aon,  in  prospect  of  marriage  with  Mary  Nally,  without  any 
evidence  that  the  original  ever  existed,  and  without  accoun- 
ting for  its  non-production,  if  it  ever  did  exist" 

[1.]  The  fifty  second  rule  of  Court  is  in  these  words; 
**  Whenever  a  party  wishes  to  introduce  the  copy  of  a  deed  or 
other  instrument  between  the  parties  litigant,  in  evidence,  the 
oath  of  the  party,  stating  his  belief  of  the  Joss  or  destruction, 
of  the  original,  and  that  it  is  not  in  his  possession,  power,  or 
custody,  should  be  a  sufficient  foundation  for  the  introduction 
of  such  secondary  evidence." 

In  the  present  case,  there  was  a  waiver  of  the  "  oath  of  the 
party" — that  is  of  the  oath  of  Jacob  Thompson,  he  "  having 
been  an  infant,  during  most  of  the  transactions." 

This  waiver  of  itself,  must  be  coi\sidered  as  an  admission, 
that  he,  if  sworn,  would  have  made  the  oath  contemplated  by 
the  rule  of  Court, 

The  copy  offered  in  evidence,  was  a  copy  taken  from  the 
record.  That  copy,  therefore,  was  itself,  some  evidence  that 
an  original  had  existed. 

It  is  true  that  to  the  admission  of  the  copy,  an  objection 

■ 

was  taken  in  this  Court,  that  the  instrument  was  not  one  en- 
titled to  record.  But  it  is  possible,  that  if  this  objection  had 
been  taken  in  the  Court  below,  it  might  have  been  obviated 
in  some  mode ;  as,  by  the  introduction  of  witnesses  to  the 
execution  of  the  instrument.  The  objection,  therefore,  if 
otherwise  good,  came  too  late.  Harrison  vs.  Youngs  9,  Go, 
R  359. 

The  common  law  is  satisfied  with  "slight  evidence"  of  the 

existence  of  the  original  writing,  when  secondary  evidence  of 

the  execution  of  the  writing  is  offered.  1  Green,  Ev.  sec.  558  ; 

6  Go.  194. 

And  ought  not  this  to  be  so,  as,  it  is  the  very  object  of  the 

condary  evidence  itself,  to   prove   the  execution,  that  is. 
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the  existence  of  the  original  writing.  When  the  showing  i 
sufficient  to  satisfy  the  Court,  that  the  party  is  not  holding 
back  primary  evidence,  the  showing  it  would  seem,  ought  to 
be  considered  sufficient  to  admit  the  secondary  evidence. 

We  think,  then,  that  there  was,  in  what  has  been  refered 
to,  sufficient  evidence,  that  the  original  had  *^  existed ;^'  and, 
perhaps,  also,  a  sufficient  ^^  accounting  for  its  non-prodoc- 
tion/' 

There  was  however  on  the  last  point,  further  evidence 
namely,  the  evidence  of  Henry  Johnson,  who  had  been  the 
guardian  ad  litem  in  the  case,  for  Jacob  Johnson,  before  the 
latter  became  twenty-one  years  old.  This  evidence  was,  that 
though  he  had  never  seen  the  original,  or  ^  made  any  particu- 
lar search"  for  it,  "specially,"  yet,  that  he  "had  examined, 
(to  find  documents  touching"  the  case,)  ^  the  papers  of  James 
Johnson  and  wife,  deceased,  and,  a  box  of  papers,  found  in 
the  store  of  J.  D.  Smith,  in  Augusta,  said  to  belong  to  P.  H. 
Mantz ;"  and  "  that  no  such  paper  was  found,  in  either  place.** 
Mantz  was  dead  ;  his  wife  had  again  married,  and  had  re- 
move from  the  State — having,  previously  to  the  marriage, 
made  a  marriage  settlement,  in  which  Smith  was  her  trustee. 
It  did  notappear,thatthere  was  any  representative  ofMantz'e 
estate.  Under  these  circumstances,  no  further  search  was 
required.  Henry  Johnson  had  searched  in  every  place  in 
which,  it  was  to  be  expected,  that  the  paper  might  be  found. 

We  think,  then,  the  first  ground  of  the  motion,  not  soffi- 
eient. 

The  second  ground  of  the  motion,  is  in  these  words,  ^in 
admitting  parol  evidence  of  title  to  real  estate." 

The  evidence  here  refered  to,  was  the  evidence  of  Parish, 
Little  and  Lawrence,  We  may  take  Little^s,  as  a  sampI«L 
It  was  as  follows — ^^'rented  the  lot  of  Mantz  in  November 
1839,  soon  after  Johnson's  death.  The  boys  were  in  posses- 
sion, and  would  not  give  it  up,  Mantz  told  them,  they  bad 
better  let  it  be  rented  out,  and  finish  pacing  for  it.  He said« 
he  was  their  mother's  trustee :  had  brought  the  lot,  when  sold 
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for  her  husband's  debts,  and  she  still  owed  him  sixty-fire 
dollars  for  it  Witness  did  not  understand  which  husband 
be  meant."  There  was  evidence  to  show  the  lot  to  have  been 
sold,  for  the  first  husband's  debts,  in  1822,  and  bought  bj 
Mantz ;  none,  to  show,  that  it  had  ever  been  sold  for  the  last 
husband's  debts.  It  may  be  presumed,  that  this  renting  of 
the  lot  by  Little^  finished  paying  Mantz  for  it 

Taking  the  above  things  to  be  true,  they  show  that  a  trust 
in  the  lot  resulted  by  implication  of  law^  to  Mrs.  Nally,  a  trust 
in  which,  Mantz  was  the  trustee;  She  (he cestui  que  tmst 

But  trusts  resulting  by  implication  of  law,  are  expressly 
•xcepted  from  the  part  of  the  statute  of  frauds,  which  requir- 
es '^  all  declarations  or  creations  of  truts,'*  to  be  '^  manifested 
and  proved  by  some  writing." 

[2.]  Such  trusts,  therefore,  may  still  be^manifested  aqd 
proved,  by  matter  not  in  writing. 

We  think,  then,  that  (here  was  nothing  in  the  second  ground 
•f  the  motion. 
'  The  third  ground  of  the  motion,  coftsisted  also,  in  an  ob- 
jection to  this  same  evidence  of  these  same  three  witnesses^ 
butan  objection  founded  on  a  different  reason;  viz,  the  reason^ 
that  the  admissions  of  Mantz,  <' showed,"  as  it  was  insisted, 
*  a  title  different  from  that  set  up  in  the  bill,  which  was  a 
title,  as  cestui  que  trust  of  Mantz,  under  the  marriage  seitle- 
nent" 

The  title  set  up  in  the  bill,  was  a  title  under  the  marriage 
articles.  Those  were  dated  in  1624.  By  them,  Johnson,  the 
kusbund  they  contemplated,  agreed  to  settle  on  trustees  for 
Mrs.  Nally,  the  wife  they  contemplated,  and  for  her  two  chil- 
dren,'^  all  the  right,  title,  interest,  claim,  or  demand,  which 
the  said  James  Johnson"  might, '^  by  the  solemnization  of 
iaid  intended  marriage,  acquire  in  any  property,  real  or  per- 
sonal," then  "  belonging  to  the  estate  of  Cleon  Nally,  deceas- 
ed, or  to  said  Mary  Nally  individually." 

Now  the  admissions  of  Mantz,  showed  a  resulting  trust  in 
Mrs.  Mary  Nally,  commencing  in  1822;  for  the  buying  of 
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the  lot  for  her  by  him,  happened  in  that  year.    The  admis- 

« 

sions,  then,  showed,  that  this  trust  was  a  part  of  Mrs.  Nally's 
**  right,  title,  interest,  claim  or  demand,"  covered  by  the  arti- 
cles. 

The  admissions,  "  therefore  went  to  prove  the  very  title 
set  up  by  the  bill ;  they  went  to  prove  that  the  lot  was  a  part 
of  the  property  had  in  contemplation  by  the  articles,  which 
themselves  failed  to  specify  what  particular  property  they  did 
have  in  contemplation. 

It  is  true,  that  the  admissions  might  also  serve  to  show, an 
independent  trust  in  Mantz,  one  that  would  exist  if  there  had 
been  no  articles  at  all,  but  yet,  this  does  not  prove,  that  they 
could  not  show,  that  that  trust  was  intended  to.be  one  of  the 
things  contemplated  by  the  articles. 

This  third  ground,  then,  is  we  think,  not  true  in  point  of 
fact. 

The  fourth  ground  merely  presents  this  same  question,  ia 
another  form. 

The  Court  charged  the  jury,  "  that  a  notice"  {\o  Eliza 
Harkett)  "of  any  claim  on  the  part  of  the  complainants,  was 
sufficient,  without  showing  what  was  the  character  of  the 
claim." 

This  charge  is  made  the  fifth  ground  of  the  motion. 

[3.]  The  charge,  we  think,  was  right.  Stich  a  notice  was 
sufficient  to  require  Miss  Uackett  to  enquire  of  the  romp/ain- 
ants  what  was  the  nature  ol  their  title.  And  any  notice  re- 
quiring that  of  a  purchaser,  is  a  good  notice.  1  Sfor,  Eq. 
sec.  400. 

The  next  ground  of  the  motion,  was  this;  "that  the  ver- 
dict was  against  the  charge  of  the  Court,  for  the  Court  charg- 
ed, that  a  bona  fide  purchaser  for  value,  cannot  be  bound  by 
any  secret  trust  of  the  person  under  whom  he  claims,  unless 
notice  of  that  trust  is  brought  home  to  such  purchaser.  And 
DO  notice  of  any  such  trust  was  shown.  Moreover,  the  Court 
charged,  that  to  entitle  the  claimant  to  a  verdict^  Mantz  must 
be  proven  to  have  accepted  the  trust  under  the  marriage  con- 


SAVANNAH,  JUNE  TERM,  1858.  41S 


Poolet  and  wife  vs.  JohnsoD,  et  al. 


tract,  and  no  such  acceptance  was  shown.    Moreover,  the 
Court  charged,  that  ifMantz  held  the  property  in  his  own 
right,  under  the  sale  of  1822,  it  could  not  be  included  in  the 
settlement;  and  the  evidence  was,  that  he  did  so  hold  it*' 
^  As  to  the  first  of  these  threespecifications. 

It  is  not  true,  that  *^no  notice  of  any  such  trust  was  shown> 
The  answer  admits,  that  Miss  Hackett  "had  been  informed 
that  Jacob  Johnson  pretended  to  make  some  claim  to  the 
properly."  True,  the^ answer  also  says,  that  she  "was  ad- 
vised and  believed  it  to  bo  utterly  groundless."  But  why  did 
she  not  enquire  of  Jacob  Johnson  ?  He  could  have  told  her 
better,  and  he,  of  all  persons,  was  the  one  to  enquire  oC 

Then,  Parish  told  her  ^  the  title  was  doubtful.  She  an- 
swered, that  William  T.  Gould  had  advised  her  the  title  was 
good."  This  may  mean,  that  she  knew  what  Johnson's  title 
was,  and  that,  having  legal  advice  on  it,  she  considered  it 
worthless. 

Then,  the  property  continued  in  the  possession  of  Mn  8l 
Mrs.  Johnson,  from  their  marriage  in  1824,  to  their  death  in 
1839.  It  was  never  in  the  possession  of  P.  H.  Mantz,except 
as  Mrs.  Johnson's  administrator.  The  slightest  enquiry  by 
Miss.  Hackett  of  Jacob  Johnson  in  reference  to  his  claim, 
would,  probably,  have  put  her  in  possession  of  this  great 
fact 

As  to  the  second  of  these  specificiations. 

There  was  evidence  going  to  show,  that  Mantz  had  "  ac- 
cepted the  tnist  under  the  marriage  contract"  Little  heard 
him  tell  "the  boys,"  (the  complaints,)  that "  he  was  their  mo- 
ther's trustee."  What  did  he  mean  by  this  ?  That  he  was 
trustee  by  the  resulting  trust  aforesaid,  or  trustee  by  theTwar- 
riage  articles  ?  The  jury  might  well  infer,  that  he  meant  the 
latter,  not  being  a  lawyer,  is  it  likely,  that  he  ever  knew,  that 
there  was  such  a  thing  as  a  resulting  trust 

As  to  the  last  of  these  specifications. 

It  is  not  true,  as  we  think,  that  the  evidence  was,  that 
Mantz  held  the  property   in  his  own  right    The  evidence/ 
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we  think,  shows  that  Mantz  held  the  property  in  trust  for 
Mrs.  Johnson  and  her  two  Nally  children,  a  trust  resulting 
by  im;ilication  of  law,  from  his  having  purchased  the  prop- 
erty for  her,  a.id  having  been  reimbursed  by  her^  the  money 
paid  out  by  him  in  the  purchasa 

The  last  ground  of  the  motion,  was,  that  the  verdict  was 
contrary  to  the  evidence. 

We  think,  that  the  verdict  was  not  contrary  to  the  evi- 
denca 

The  result  is,  that  we  think,  the  judgment  right,  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 


In  the  matter  of  the  annual  return  of  John  J.  Jokes,  execu- 
tor, of  Seaborn  A.  Jones,  deceased,  on  commission,  &c. 

Xb  executor  of  an  executor  is  entitled  to  commissions  on  pecuniary  legaeiei 
paid  out  under  the  will  of  the  first  testator,  commissions  to  be  retained  oat  of 
the  fund  due  to  the  legatees ;  but  he  is  not  entitled  to  commissions  from  the  es- 
tate of  his  immediate  testator,  on  the  hypothesis  that  the  amount  was  due  aft 
•  debt  from  his  estate  to  the  former  estate,  unless  it  appears  that  the  laal 
testator  claimed  the  fund  adversely  to  the  legatees,  under  the  first  wilL  Thftf 
the  money  and  notes  of  the  two  estates  were  so  commingled,  that  they  could 
not  be  distinguished,  makes  no  odds,  if  the  deceased  executor  had  charged 
himself  with  them,  which  he  must  be  presumed  to  have  done,  if  the  contraiy 
does  not  appear. 

Appeal  from  Burke  county.    Decided  by  Judge  H01.T9 
May  Term,  1858. 

This  cause  (which  was  an  ex  parte  proceeding,)  came  up 
Qpou  the  following  circumstances: 

Abraham  Jones  dies  testate,  leaving  his  property  to  A.  B. 
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AC,  appoints  Seaborn  Augustus  Jones, executor.    He  qualli- 
fies  as  executor.    Divides  all  the  property  under  the  will  of 
said  Abraham,  between  A.  B.  &  C,  except  the  money,  and 
dies  before  he  pays  over  to  A.  B.  &  C.  the  money  due  them.. 
Said  Seaborn  Augustus  at  his  death,  leaves  a  will  appoint- 
ing John  J.  Jones  and  others,  executors.     Upon  examina- 
tion by  J.  J.  Jones,  executor,  he  finds  that  his  testator  S.  A. 
Jones,  had  so  mingled  the  assets  of  said  Abraham,  deceased, 
with  his  own,  that  the  money  and  notes  of  said  Abraham 
could  not  be  identified.    J.  J.  Jones,  executor,  in  his  inven- 
tory and  schedule,  returns  all  the  notes  and  money  found  in  the 
possession  of  the  said  Seaborn  A.  at  his  death  to  the  Ordina- 
ry, as  the  property  of  the  said  Seaborn  A.     Upon  a  regular 
statement  made  up  (from  reliable  data,)  it  is  found  that  the 
estate  of  S.  A.  Jones  owes  the  estate  of  Abraham  Jones  the 
sum  of  $39,788  64,  which  was  the  amount  due  A.  B.  &  C. 
under  the  will  of  the  said  Abraham  and  which  had  not  been 
turned  over  to  them  by  S.  A.  Jones,  executor,  before  his 
death.    J.  J.  Jones,  who  by  law  is  executor  of  Abraham 
Jones,  paid  off  said  sum  of  ^39,788  64  to  A.  B.  &  C,  less 
two  and  a  half  per  cent,   commission  on  the  same.    J.  J. 
Jones  when  he  comes  to  make  his  annual  return,  makes  two 
returns,  one  on  the  estate  of  Abraham  Jones  in  which  he  re- 
serves the  two  and  a  half  per  cent  commissions  on  the  |l39y 
768  64  paid  to  A.  B.  &  C.     Also  one  on  the  estate  of  S.  A. 
Jones,  in  which  he  charges  the  estate  of  S.  A.  Jones  two  and 
a  half  per  cent  commission  for  paying  out  this  amount 
($39,788  64)  to  A.  B.  &  C.  for  the  estate  ol  Abraham  Jones ; 
inasmuch  as  it  is  a  debt,  due  from  the  estate  of  S.  A.  Jones 
to  the  estate  of  Abraham  Jones,  and  stands  on  the  same 
footing  as  any  other  debt  due  by  said  S.  A.  Jones  at  the  time 
of  bis  death.    At  the  October  Term,  1857,  of  the  Court  of 
Ordinary  of  Burke  county,  (being  the  first  Court  held  after 
filingof  said  returns,)  J.  J.  Jones  executor,  moved  an  order 
before  said  Ordinary  '' confirming  said  annual  returns  as 
correct  and  making  them  the  judgment  of  the  Court''  (a 
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copy  of  which  order  will  appear  in  the  transcript  of  the 
cord  6f  this  cause.) 

The  Ordinary  refused  to  grant  this  order  on  the  ground 
that  said  executor  was  not  entitled  to  charge  the  estate  of 
S.  A.  Jones  two  and  a  half  per  cent  commission,  for  paying 
the  estate  of  Abraham  Jones  the  |I39,788  64,  for  the  purpose 
of  settling  off  with  A.  B.  &  C.  as  he  had  reserved  commis- 
sion on  said  amount,  in  paying  off  A.  B.  &  C.  From  which 
decision  said  executor  takes  an  appeal.  His  Honor  Judge 
HoLTj  after  hearing  argument  upon  the  foregoing  statement 
of  facts,  sustained  the  decision  of  the  Ordinary  and  passed 
the  following  order: 

*•  On  hearing  argument,  this  Court  affirms  the  judgment  of 
the  Ordinary  and  dismisses  the  appeal.  Let  the  order  be 
certified  to  the  Court  of  Ordinary  and  the  case  remanded  f' 
and  the  executor  by  his  counsel  excepted. 

The  presiding  Judge  of  the  Court  below  certified  the  bill 
of  exceptions,  with  the  following  note: 

"  But  as  this  case  was  heard  ex  parte  and  will  probably  be 
so  presented  to  the  Supreme  Court,  it  is  proper  to  add,  that 
it  was  stated,  that  Seaborn  A.  Jones  had  been  allowed  as  the 
executor  of  Abraham  Jones,  two  and  a  half  per  cent,  com- 
missions for  receiving  this  sajne  fund,  for  the  paying  out  of 
which  John  J.  Jones,  as  the  executor  of  Abraham   Jones, 
charged  and  was  allowed  two  and  a  half  per  cent  commis- 
sions.    The  Court  therefore  held,  that  it  never  was  a  part  of 
the  estate  of  Seaborn  A.  Jones,  and  that  no  irregularity  of 
accounts,  commingling  of  assets  or  return  of  the  executor  of 
Seaborn  A.  Jones  could  make  it  such.    That  it  was  not  a 
debt  due  from  Seaborn  A.  Jones  to  the  estate  of  Abraham 
Jones,  but  assets  of  his  estate  in  the  hands  of  his  executor, 
and  that  John  Jones  held  precisely  the  same  relation  to  the 
estate  of  Abraham  Jones,  that  Seaborn  A.  Jones  had  held. 

11th  May,  1858. 

(Signed,)  WM.  W.  HOLT,  Judge.^ 

.  JoMxs  &  Sturges,  appeared  for  the  executoz; 
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By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  plaintiff  in  error  claims  two  and  a  half  per  centam 
commissions  on  the  sum  of  39,788  64-100  paid  by  him  to 
certain  legatees,  under  the  will  of  Abraham  Jones,  of  which 
he  became  executor  by  operation  of  law,  Seaborn  Augustus 
Jones,  the  executor  of  Abraham  Jones'  will,  having  appoint- 
ed him  executor  of  his  will.     He  had  retained  two  and  a  half" 
per  centum  en  this  same  sum,  as  an  amount  due  him  by  the 
legatees  under  the  will  of  Abraham  Jones,  as  commissions, 
for  paying  to   them  their  money  under  that  will.     These 
commissious  did  not  diminish  the  estate  of  Abraham  Jones, 
for  it  was  retained  from  the  amount  of  the  legacies,  and  re- 
duced them  by  that  amount.    He  now  claims  two  and  a  half 
per  centum  commissions  on  the  same  sum,  as  a  debt  due  by 
the  estate  of  Seal  orn  Augustus  Jones,  to  the  estate  of  Abra- 
ham Jones.     Was  it  a  debtj  or  was  the  amount  a  trust  fund 
in  the  hands  of  S.  A.  Jones,  to  be  held  under  the  will  of 
which  he  was  executor,  to  be  paid  out  whenever  the  persons 
to  whom  it  belonged  had  a  right  to  demand  its  payment?   If 
the  former  the  plaintiff  in  error  is  entitled  to  the  commis* 
sious ;  if  the  latter  he  is  not.     If  Seaborn  Augustus  Jones 
admitted  the  trust,  and  did  not  claim  the  fund  as  his  own, 
in  hostility  to  the  legatees  under  the  will  of  Abraham  Jones, 
or  refused  io  pay  when  he  ought  to  have  paid,  he  was  not  an 
individual  debtor,  nor  a  trustee  guilty  of  a  breach  of  trast 
He  was  not  a  debtor  at  the  time  of  his  death  to  the  estate  of 
Abraham  Jones,  according  to  this  record.    It  does  not  so  ap- 
pear in  the  record.    It  seems  that  there  were  reliable  data 
from  which  a  regular  statement  of  the  amount  due  the  lega- 
tees under  Abraham  Jones'  will,  from  funds  in  the  hands  of 
his  executor  S.  A«  Jones,  could  be  made  up,  and  that  it  was 
made  up,  and  the  amount  was  paid  directly  to  the  legatees* 
It  does  nq^  appear  in  the  record  what  these  data  were. 
If  Seaborn  Augustus  Jones  made  regular  returns  to  the  Ordi- 
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Dary  of  his  actings  and  doings  as  executor  of  the  will  of 
Abraham  Jones,  charging  himself  with   the   entire  estate 
which  came  to  his  hands  and  crediting  himself  with  all  dia* 
bursements,  which  must  be  presumed,  as  the  contrary  does 
not  appear,  those  returns  must  have  been  the  reliable  data 
referred  to,  and  perhaps  the  only  reliable  data  which  would 
yu//y  justify  the  plaintiff  in  error,  as  the  executor  of  Seaborn 
Augustus  Jones'  will,  in  paying  that  sum  to  the  legatees  un- 
der Abraham  Jones'  will;  and  that  payment  wheu  made  by 
bim  and  returned  to  the  Ordinary,  would  pass  as  a  credit  of 
the  estate  of  Seaborn  A.  Jones,  on  his  returns  as  executor  of 
Abraham  Jones,  and  not  as  a  charge  against  his  execufor, 
the  plaintiff  in  error.     The  record  shows  that  the  plaintiff  in 
error  paid  the  money  directly  to  the  legatees  under  the  will 
of  Abraham  Jones,  and  that  for  that  payment  he  retained  the 
lawlul  commissions  in  his  returns  as  executor  of  Abraham 
Jones. 

His  executorship  of  Abraham  Jones'  will,  was  but  a  con- 
dmiation  of  the  executorship  of  his  immediate  testator,  and 
all  disbursements  made  bv  him   on  account  of  that  estate, 
went  to  the  credit  of  the  executorship  of  Seaborn  A.  Jonea. 
But  the  plaintiff  in  error  claims  that  he  is  entitled  to  com* 
missions,  from  Seaborn  Augustus  Jones'  assets,  because  the 
money  and  notes  of  the  estates  were  so  mingled  together 
that  he  could  not  distinguish  them,  and  on  that  account  he 
returned  them  all  as  the  property  of  Seaborn  Augustus  Jones, 
and  that  the  amount  due  to  the  legatees  of  Abraham  Jones, 
became  a  debt  from  the  estate  of  S.  A.  Jones  to  that  of  Abra- 
ham Jones.    That  does  not  necessarily  follow,  but  conceding 
it,  then  the  plaintiff  in  error,  to  entitle  himself  to  commis- 
sions, must  have  paid  that  debt,  and  charged  himself  as  ex- 
ecutor of  Abraham  Jones,  with  the  amount     He  did  not  do- 
that,  or,  if  he  did,  it  does  not  appear  in  the  record.     The 
payment  of  the  legatees  was  direct  to  them  from  assets  found, 
in  the  possession  of  Seaborn  Augustus  Jones,  and  k  enured 
as  a  credit,  to  the  benefit  of  the  estate  of  Seaborn  Augustus 
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Jotics,  as  a  disbursement,  of  eflfects  with  which  he  had  charg- 
ed himself  as  executor,  it  does  not  appear  that  the  plain- 
tiff in  error  had  charged  himself  with  any  thing  as  executor 
of  the  will  of  Abrab  am  Jones.  If  he  be  not  so  charged, 
there  can  be  no  evi  dence  of  record  of  the  payment  of  the 
money  to  him  p.s  executor  of  Abraham  Jones'  will,  and 
without  such  evidence,  he  is  not  entitled  to  commissionSr 
It  is  not  necessary,  though  perhaps  it  is  best,  for  an  executor 
or  administrator,  to  keep  the  money  and  notes  of  bis  testa- 
tor or  intestate  separate  from  his  own.  If  he  charges  him- 
self honestly,  with  everything  which  comes  to  his  hands,  he 
is  bound  to  account  for  all,  in  whatever  manner  kept  by 
him,  and  in  case  of  his  death,  his  executor  cannot  charge 
commissions  against  his  estate  as  for  a  debt,  for  turning  or 
paying  over  the  amount  thus  in  hi3  hands,  when  it  is  not 
disputed  but  the  amount  was  in  his  hands  as  a  trust  fund. 

If  an  executor  charge  himself  with  money  and  assets,  m 
his  returns,  and  he  die  in  possession  of  money  and  assets, 
the  money  and  assets  must  be  presumed  to  be  the  money 
and  assets  of  the  estate  of  which  he  was  executor,  to  the  ex- 
tent to  which  he  has  charged  himself. 

If  the  plaintiff  in  error  felt  bound  to  embrace  in  his  inven- 
tory and  schedule  all  the  money  and  notes  found  in  the  pos- 
session of  Seaborn  Augustus  Jones  at  the  time  of  his  death, 
as  the  money  and  notes  of  the  said  Seaborn  Augustus  Jones, 
it  was  unquestionably  a  good  discharge  to  pay  to  the  lega- 
tees under  Abraham  Jones'  will,  money  and  notes,  to  the 
extent  to  which  his  testator  had  charged  himself  as  executor 
of  that  estate. 

If  that  be  so,  there  was  no  necessity  for  considering  the 
amount  as  a  debt  due  to  the  estate  of  Abraham  Jones.  It 
might,  with  much  propriety  be  considered,  as  a  debt  due  to 
the  cestui  que  trusts. 

The  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affrmed* 
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William  W.  Walkeb,  et  al,  plaintiffs  in  error,  vs.  Mosbs 
Walkeh,  et  al.,  ex'ors,  &c.,  defendants  in  error. 

Moses  Walkeh,  et  ^l.,ex'ors.,  &a,  plaintiffs  in  esror,  vs.  Wil- 
liam W.  Walker,  et  al.,  defendaiits  in  error. 

[1.]  F.  J.  Walker,  by  the  2d  item  of  his  will,  directed  his  executors  to  tend 
to  the  Colooy  in  Liberia,  in  Africa,  at  the  expense  of  his  estate,  certaia 
slaves  therein  named.  By  the  4th  item  of  the  will,  the  executors  were  au- 
thorized, without  any  order  from  any  Court,  to  sell  at  public  or  private  sale, 
for  cash  or  on  credit,  in  their  discretion,  any  and  all  of  testator^s  prop* 
erty,  real  and  personal,  and  any  or  all  of  his  slaves,  except  tboift  speciaJJj 
directed  to  be  colonized,  in  order  to  carry  out  testators  wishes.  And  by  the 
5th  item  of  the  will,  the  entire  proceeds  of  the  estate  is  to  be  invested  in 
such  manner  as  the  executors  may  see  fit,  and  transferred  to  the  Amerieaa 
Colonization  Society,  to  be  held  by  them  in  trust  for  the  maintenance  and 
support  of  the  seven  slaves  specified  and  their  descendants. 

Held,  that  the  trust  created  by  this  will  in  favor  of  the  slaves  to  be  colonized  ia 
Africa,  was  valid;  but  one  which  could  not  be  executed  by  the  Amerieaa 
Colonization  Society  under  their  charter. 

[2.]  The  trust  being  legal,  and  the  cMtui  que  trusts  capable  of  taking,  the 
Chancellor  will  appoint  the  executors,  or  some  other  fit  and  proper  pertoaf , 
to  carry  the  trust  into  effect. 

9 

Caveat,  from  Burke  county.  Decided  by  Judge  Holt, 
April  Term,  1858. 

Ordered,  by  consent  of  counsel,  that  these  two  cases  be 
consolidated  and  argued  together. 

« 

Francis  J.  Walker  departed  this  life  in  1856,  having  made 
his  last  will  and  testament  as  follows  : 

In  the  name  of  God  amen :  I,  Francis  J.  fFalker,  of  the 
county  of  Burke  and  State  of  Georgia,  being  of  feeble  health, 
but  of  sound  and  disposing  mind  and  memory,  do  make  and 
publish  this  my  last  will  and  testamenty  revoking  all  oth- 
ers: 

Imprimis.  I  desire  all  my  just  debts  and  funeral  ezpeoaet 
to  be  paid. 

Item.  I  direct  my  executors  hereinafter  named,  or  their 
successors  in  the  administration  of  my  estate,  to  send  to  the 
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colony  of  Liberia,  in  Africa,  at  the  expense  of  my  estate,  the 
following  named  slaves,  belonging  to  me,  viz :  Louisa  (mu- 
latto) and  her  children.  Green,  William  and  Elizabeth  ;  Lou- 
isa  (light  negro)  and  her  children,  Catharine  and  Augustus, 
Sue  and  her  son  Harry ;  and  Cecilia  and  her  daughter 
Emily. 

Item.  I  authorize  my  executors,  in  their  discretion,  to 
send  to  Liberia  aforesaid,  any  and  all  ny  slaves  not  above 
named,  which  authority  I  expect  them  toexercise  or  not,  as 
they  may  or  may  not  ascertain  the  balance  of  my  estate  to 
be  sufficient  for  the  provision  hereinafter  nttde  for  the  chil- 
dren above  named. 

Item.  I  authorize  my  executors,  without  aiy  order  from 
any  Court,  to  sell  at  public  or  private  sale,  for  cash  or  on 
credit,  in  their  discretion,  any  and  all  my  proper^,  real  and 
personal,  ami  any  and  all  of  my  slaves,  except  *hose  spe- 
cially named  above,  which  they  may  think  it  bestto  sell  in 
order  to  carry  out  my  wishes  in  this  will  expressed. 

Item.  I  direct  my  executors  or  their  successors  inadmin- 
istration,  to  invest  the  entire  proceeds  of  my  estate,  cllter  the 
payment  of  my  debts  and  the  expenses  herein  before^rovi- 
ded  for,  in  such  manner  as  they  may  deem  most  advnta- 
geous;  and  to  transfer  the  whole  of  it  to  the  American^ol, 
onization  Society^  to  be  held  by  them  in  trust  for  the  m^n- 
tenance  and  support  of  the  children  named  in  the  seco^ 
clause  above,  to-wit :  Green,  William,  Elizabeth,  Catharine 
Augustus,  Harry  and  Emily,  and  their  descendants. 

Finally.  I  appoint  my  brother  Moses  fFalker  and  my 
friend  Edward  B,  Gresham,  executors  of  this  my  last  will 
and  testament 

In  tvVnus  whereof  I  have  hereunto  set  my  hand  and  seal 
this  sixteenth  day  of  May,  eighteen  hundred  and  fifty-six. 

Signed,  sealed,  published  and  declared  by  Francis  J.  Walk- 
er as  bis  last  will  and  testament 

F.  J.  WALKER        [seal.] 
(  ,   In  presence  of  W.  J.  Jones,  Sak'l.  B.  Clark,  E.  T.  MuRPflT. 


4a£  SUPREME  COURT  OF  GEORGIA. 


Walker  ei  al.  t».  Walker,  ex'ors. 


This  will  was  admitted  to  proof  in  solema  form,  and  the 
executors  qualified. 

William  W.  Walker  gave  notice  to  the  executors  that  at 
the  March  term,  185T,  of  the  Court  of  Ordinary,  they  would 
be  required  to  prove  the  will  in  solemn  form,  and  at  the  said 
term  the  said  Williayn  W.  Walker  entered  his  caveat  against 
the  proof  of  the  said  will  on  the  following  grounds: 

(The  1st,  2d,  del  and  4th  grounds  having  been  withdrawn, 
are  omitted.) 

5th.  For  that  also,  the  paper  presented,  as  the  will  of  the  said 
Francis  J.  Wal  ker,  is  not  the  will  of  the  deceased,  and  is  not 
as  such  entitl'  ed  to  probate. 

1st  Becar  ise  it  is  in  violation  of  the  statutes  against  the 
manumissir  jn  of  slaves;  in  that  in  and  by  said  pretended  will 
the  said  F'  rancis  J.  Walker,  both  directly  and  indirectly,  at- 
tempts to   confer  freedom  on  slaves. 

2d.  Br  jcause  in  and  by  said  pretended  will,  the  said  Fran- 
cis J,  W  alker  attempts  to  invest  the  executors  named  with  an 
illegal,  discretionary  authority,  by  which  they  might  confer 
fireedo  m  on  slaves. 

3d.  Because  in  and  by  said  pretended  will,  the  said  Fran- 
cis J  .  Walker,  contrary  to  law  and  the  policy  of  the  law,  at-' 
teoTipted  to  give  to  the  executors  named  a  discretion  and  an- 
th  ority  in  the  management  of  his  estate  above  and  uncon- 
tr tollable  by  any  legal  authority. 

4th.  Because  that  in  and  by  said  pretended  will,  the  said 
Frances  J.  Walker  attempted  to  create  a  trust  in  a  foreign  cor- 
poration for  the  benefit  of  slaves. 
* 

And  further  objecting  to  said  will,  the  caveators  by  this 
amendment  to  their  caveat,  say: 

Ist  That  by  the  fourth  and  fifth  clauses  of  said  will,  the 
testator  has  sought  to  create  an  estate  in  the'American  Colo- 
nization Society,  as  trustees  for  the  benefit  of  the  cestui  que 
trtuis  named,  which  is  illegal  and  invalid,  and  contrary  to 
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the  laws  of  this  State,  in  this:  That  he  has  sought  to  create 
an  estate  ia  the  nature  of  an  estate  tail  in  perpetuity,  for  the 
benefit  of  said  cestui  que  trusts,  and  therefore  said  clauses 
are  void  and  of  no  effect 

2d.  By  said  clauses  he  has  sought  to  create  an  estate  in 
trust,  first  in  his  executors,  and  then  in  the  Colonization  So- 
ciety, for  the  benefit  of  persons  who  are  incapable  of  taking^ 
by  reason  that  they  are  slaves^  and  therefore  these  clauses  aie 
void 

dd.  These  clauses  are  void,  because  he  has  sought  lo  cre- 
ate an  estate  in  the  American  Colonization  Society,  as  a  trus- 
tee, which  the  said  Society  is  incapable  of  taking,  by  reason 
that  they  are  not  authorized  by  their  charter  to  receive  such 
an  estate  ;  a  copy  of  which  charter,  or  act  of  incorporation^ 
by  the  Legislature  of  Maryland,  being  the  only  charter  of 
said  Company,  is  hereto  annexed  as  a  part  of  this  caveat- 

^Jtn  ^ct  of  the  Legislature  of  Maryland, passed  March  22dt 
1837,  entitled^  An  Act  to  incorporate  the  American  Colo^ 
nization  Society.^ 

**  Whereas,  by  an  Act  of  the  General  Assembly  of  Mary- 
land, entitled  ^  An  Act  to  incorporate  the  American  Colonic 
zaUon  Society*^  passed  at  December  session,  eighteen  hun- 
dred and  thirty-one,  chapter  one  hundred  and  eighty-nine* 
the  said  Society  was  incorporated  with  certain  powers :  And 
whereas,  it  is  represented  to  this  General  Assembly,  that  the 
rights  and  interests  of  said  Society  have  been  materially  in- 
jured, and  are  likely  to  suffer  further  injury,  by  certain  al* 
leged  omissions  on  the  part  of  said  Society,  to  give^fficiencf 
to  said  Act :     Therefore, 

^  Section  1.  Be  it  enacted  by  the  General  Assembly  fff 
Maryland,  That  John  C.  Herbert,  Daniel  Murray,  Joseph 
Kent,  Ezekiel  F.  Chambers,  Daniel  Jenifer,  George  C.  Waali- 
ington,  Virgil  Maxcy,  Zaccheus  Collins  Lee,  Alexander  Ran- 
dall, Francis  S.  Key,  Walter  Jones,  Ralph  R.  Gurley  and 
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William  W.  Seaton,  of  the  Society  called  the  American  So- 
ciety for  Colonizing  the  free  people  of  color  of  the  United 
States,  and  their  successors,  together  with  such  others  elec- 
ted and  qualified,  as  the  present  or  future  Constitution,  by- 
laws, ordinances  or  regulations  of  said  Society,  do  or  shall 
hereafter  prescribe,  shall  be,  and  they  are  hereby  created  and 
declared  to  be  a  body  politic  and  corporate,  by  the  name^ 
style  and  title  of  The  American  Colonization  Society,  and  by 
that  name  shall  have  perpetual  succession,  and  shall  be  able 
to  sue  and  be  sued,  to  plead  and  be  impleaded,  in  any  Court 
of  law  or  Equity  in  this  State,  and  may  have  and  use  a  com- 
mon seal,  and  the  same  may  destroy,  alter  or  renew  at  pleas- 
ure, and  shall  have  power  to  purchase,  have  and  enjoy,  to 
them  and  their  successors,  in  fee  or  otherwise,  any  lands,  ten- 
ements, or  hereditaments,  by  the  gift,  bargain,  sale,  devise,  or 
other  act  of  any  person,  or  persons,  body  politic  or  corporate 
whatsoever;  to  take  or  receive  any  sum  or  sums  of  money 
goods  or  chattels  that  shall  be  given,  sold  or  bequeathed  to 
them  in  any  manner  whatsoever;  to  occupy,  use  and  enjoy, 
or  sell,  transfer  or  otherwise  dispose  of,  according  to  the  by- 
laws and  ordinances  regulating  the  same,  now  or  hereafter 
to  be  prescribed,  all  such  lands,  tenements  or  hereditaments, 
money,  goods  or  chattels  as  they  shall  determine  to  be  most 
conducive  to  the  colonizing,  with  their  own  consent;  in  Afri- 
ca, of  the  free  people  of  color  residing  in  the  United  States, 
and  for  no  other  uses  or  purposes  whatsoever;  and  as  soon 
after  the  passage  of  this  Act  as  may  be  convenient,  to  elect 
such  officers  as  they  or  a  majority  of  them  present  may  deem 
proper,  and  to  make  and  ordain  such  Constitution,  by-laws, 
ordinances  and  regulations  as  may  be  necessary  for  the  or- 
ganization of  the  said  Society ;  and  to  repeat,  alter  or  amend 
the  same;  to  prescribe  the  times  of  meeting,  the  qualifica- 
*  tions  and  terms  of  membership,  and  to  do  all  such  other  acts 
and  deeds  as  they  shall  deem  necessary  for  regulating  and 
•amnaging  the  concerns  of  the  said  body  corporate ;  Protdded 
however^  that  the  Constitution  and  laws  of  this  State  and  o 
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the  United  States,  and  this  Act  of  Assembly  be  not  violated 
thereby. 

**  Sec.  2.  Jind  he  it  enacted,  That  for  the  object  aforesaid^ 
all  property,  real,  personal  and  mixed,  whether  in  action  or 
possession,  and  all  rights,  credits  and  demands,  owned,  held 
or  claimed,  before  this  Act,  by  the  said  Society,  and  all  such 
property,  rights,  credits  and  demands,  as,  were  it  not  for  this 
Act,  might  hereafter  be  owned,  held  or  claimed,  by  the  said 
Society,  shall  vest  and  are  hereby  declared  to  vest  in  the  said 
body  corporate,  and  its  succes.ors,  as  fully,  and  effectually  as 
they  have,  or  could  have  vested  in  the  said  society;  and  also 
that  the  said  body  corporate  and  its  successors,  are  hereby 
declared  to  be  as  completely  and  effectually  liable  and  re- 
sponsible for  all  debts,  demands  and  claims,  due  now  or 
which  would  thereafter  be  due  by  the  said  Society,  if  this 
act  of  incorporation  had  not  been  granted,  as  the  said  Socie- 
tj  is  now,  or  would  hereafter  be  so  liable  and  responsible  for.' 

"  Sec.  3.  *^nd  be  it  enactedy  That  the  said  body  corpo- 
rate, and  its  successors,  shall  forever  be  incapable  of  holding 
in  fee  or  less  estate,  real  property  in  the  United  States,  the 
yearly  value  of  which  exceeds  the  sum  of  thirty  thousand 
dollars,  or  the  yearly  value  of  so  much  thereof  as  may  be 
in  this  State,  exceeds  the  sum  of  five  thousand  dollars. 

**Sec  4.  j2nd  be  it  enactedy  That  the  Act  hereinbefore 
mentioned  of  the  General  Assembly  of  Maryland,  chapter 
one  hundred  and  eighty-nine  of  December  session,  eighteen 
hundred  and  thirty,  be,  and  the  same  is  hereby  repealed: 
Saving  and  reserving y  however yXo  the  persons  incorporated 
by  said  Act,  and  tothe  American  Colonization  Society,  all  the 
tights  and  powers  conferred  by  said  Act,  so  far  as  the  same 
may  be  necessary  for  the  recovery,  possession,  holding  or  en- 
joyment of  any  property,  real,  personal  or  mixed,  chose  in 
action  or  franchise  of  any  description  whatsoever,  which  may 
have  been  heretofore  given,  granted,  devised  or  bequeathed 
to,  or  otherwise  acquired  by,  the  said  persons,  or  any  of  them, 
,or  to  or  by  the  American  Colonization  Society. 
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^  Sec.  5.  And  be  it  enacted^  That  this  Act,  and  the  powers 
and  privileges  granted  thereby,  may  be  at  any^time  repealed, 
modified,  amended  or  changed,  at  the  discretion  of  the  Gen- 
eral Assembly." 

We  acknowledge  service  of  the  aforegoing  bill  of  excep- 
tions, and  that  it  contains  a  true  statement  of  the  case,  suffi- 
cient for  the  action  of  the  Supreme  Court,  and  consent  that 
it  stand  and  be  taken  as  well  for  a  transcript  for  the  record, 
as  for  the  bill  of  exceptions,  and  that  nothing  more  be  re- 
quired on  the  hearing  in  the  Supreme  Court 

This  caveat  was,  by  consent,  appealed  to  the  Court  beloir, 
and  a  bill  of  equity  filed,  alleging  that  the  4th  and  5th  clau- 
ses of  the  will  were  illegal  and  invalid  for  other  reasons  than 
those  contained  in  the  caveat. 

A  demurrer  was  filed  to  the  bill  in  equity  by  the  execu- 
tors. 

After  argument,  the  Court  below  made  the  following  or- 
der: 

"It  is  therefore  ordered  that  the  case  be  returned  to  the 
Court  of  Ordinary,  with  instructions  to  admit  the  will  of 
Francis  J.  Walker  to  record,  except  the  3d,  4th  and  5ih  clau- 
ses thereof,  hereby  declared  to  be  nuU^  and  that  an  intestacy 
be  declared  as  to  all  the  property  of  the  said  Francis  J.  Walk- 
er, except  such  parts  and  so  much  thereof  as  are  necessary 
to  carry  out  the  provisions  contained  in  the  2d  clause  of  said 
will.     Let  the  propounders  pay  costs." 

Te  this  order  counsel  for  the  caveators  excepted,  saying 
that  the  Court  erred: 

1st.  In  deciding  that  the  2d  clause  of  said  will  was  valid. 

2d.  In  holding  that  the  word  "  descendants,"  creating  an 
estate  in  perpetuity,  would  vest  an  absolute  estate  in  the  first 
taker,  if  capable  of  taking. 

And  counsel  for  propounders  tendered  their  bill  of  excep- 
tions, saying  that  the  Court  erred  : 

Ist.  In  deciding  that  the  4th  clause  of  the  will  is  null 

2d._In  deciding  that  the  5lh  clause  of  the  said  will  is  "null 
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by  reason  of  the  incapacity  of  the  trustees  and  cestui  que 
trusts  to  t&ke  and  hold  the  property  therein  bequeathed." 

3d.  In  ordering  <^  that  the  case  be  returned  to  the  Ordinary 
with  instructions  to  admit  the  will  of  Francis  J.  Walker  to 
record  except  the  3d,  4th  and  5th  clauses  thereof,  hereby  de- 
clared to  be  null,  and  that  an  intestacy  be  declared  as  to  all 
the  property  of  the  said  Francis  J.  Walker,  except  such  parts 
and  so  much  thereof  as  are  necessary  to  carry  out  the  pro- 
Tisions  contained  in  the  2d  clause  of  the  will."  To  all 
whicli,  except  so  far  as  the  order  related  to  the  2d  and  3d 
clauses,  and  so  much  and  such  parts  of  the  property  as  were 
necessary  to  carry  out  the  provisions  contained  in  the  2d 
clause  of  the  will,  counsel  for  propounders  excepted 

4th.  In  ordering  that  '^  the  propounders  pay  cost," 

Sn BAD ;  and  Starnes,  for  caveators. 

Jenkins  ,  Jones  ;  and  Sturoes,  for  propounders  in  both 
cases. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

After  argument  and  consideration,  his  Honor  Judge  Holt 
held,  that  the  second  claif^e  in  the  will  of  F.  J.  Walker,  provi* 
ding  for  the  extra-territorial  eipancipation  of  a  part  of  the  tes- 
tator's slaves,  was  valid;  and  counsel  for  the  caveators  ex- 
cepted. He  further  decided  that  the  4th  and  5th  clauses  of 
the  will  were  void,  by  reason  of  the  legal  incapacity  of  the 
trustee  and  cestui  que  trust  to  take  and  hold  the  property 
therein  bequeathed.  And  to  this  ruling  counsel  for  the  exe- 
cutors excepted. 

Counsel  for  the  caveators  having  abandoned  in  opea 
Court,  their  objections  to  the  decision  of  the  Court,  upon  the 
second  item  in  the  will,  directing  the  executors  to  transport 
the  slaves  therein  named,  to  Liberia,  at  the  expense  of  tes- 
tator's estate,  it  only  remains  to  examine  the  4th  and  6th 
items  of  the  will. 
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It  is  argued  that  the  direction  that  the  proceeds  arising 
from  the  sale  of  the  balance  of  the  testator's  property,  Fboald 
be  held  in  trust  for  the  support  and  maintenance  of  the 
slayes  to  be  colonized  in  Africa,  and  iheir  descendants,  cre- 
ates a  perpetuity,  aud^that,  therefore,  the  legacy  lapsed,  and 
goes  to  the  heirs-at-law. 

We  hold  that  this  is  not  a  legitimate  conclusion.  Such  is 
not  the  meaning  of  the  word  "  descendants."  This  term  is 
equivalent  to  next  of  kin,  or  those  who  would  (ake  under  the 
statute  of  distributions  in  this  State.  It  means  children  and 
grand-children.  3  Bro,  Ch.  CaseSy  169.  This  word  was 
probably  used  in  accommodation  to  the  Act  of  1819,  (Cobby 
995 J  which  declares  that  real  and  personal  property  belong- 
ing to  free  persons  of  color,  shall  remain  with  such  persons 
'  and  their  descendants. 

But  this  is  wholly  immaterial.  If  decendants  mean  chil- 
dren, than  the  children  of  the  legatees  would  take,  as  purcha- 
sers. If  heirs  of  the  body,  the  seven  legatees  namtd  in  the 
will,  took  an  absolute  estate,  under  the  Act  of  1821. 

[1.]  Can  the  American  Colonization  Society  execute  this 
trust?  We  are  inclined  to  think  not,under  their  charter,  asex- 
pounded  by  this  Court  in  the  case  of  the wfrnertcan  Coloniza- 
tion Society  vs.  Lucius  J.  GartreUyadm^r^  fycy  23  Ga,  P.  44S. 
That  society  was  authorized  and  empowered  to  take  and 
receive  property,  for  the  purpose  of  colonizing,  with  their  own 
<^onsent,  in  Africa,  free  people  of  color  residing  in  the  Uni- 
ted States,  and  for  no  other  uses  and  purposes  whatever. 
We  will  only  add  hero,  that  a  corporation  is  the  creature  of 
the  charter  which  gave  it  being,  and  is  restricted  within  the 
bounds  given  to  it ;  and  has  no  capacities  but  those  which 
the  charter  confers  upon  it.  2  Bac  Ab,  TiUe  Corporationj 
fD.J  9,  sec  12  ;  Coke,  120;  3  Modern j  14.  And  a  corporatioii 
has  no  right  to  take  and  hold  property,  except  in  the  manner, 
and  for  the  purposes  pointed  out  by  the  charter.  lUd^  E. 
9,13. 
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While  it  may  be  true,  then,  that  the  Colonization  Society 
could  not  claim  the  bequest,  under  the  trust,  for  any  other 
purposes  connected  with  the  object  so  accurately  defined  in 
their  charter,  still,  the  bequest  itself  will  not  of  course  fail^ 
It  is  clear,  from  the  will,  that  the  money  given  for  the  sup*- 
port  and  maintenance  of  the  testator's  negroes,  was  not  to 
take  effect  until  they  were  made  free,  by  being  colonized  ia 
Liberia.  And  then,  according  to  all  the  past  adjudications 
of  this  Court,  they  would  be  capable  of  taking.  Crawford 
and  others  vs,  Vance  and  others^  4  Ga.  Rep.  446;  Cooper 
vs.  B  la  key,  10  Ga.  Sep.  263. 

In  the  latter  case  cited,  this  Court  held,  that  wjien  a  testa- 
tor, by  his  will,  directed  one  of  his  slaves  to  be  removed  to  a 
State,  in  which  the  law  would  allow  his  manumission,  and 
there  set  free;  and  also  bequeathed  the  sum  of  two  thou- 
sand dollars  to'  said  slave,  to  be  invested  by  a  trustee,  to  be 
appointed  for  that  purpose  for  the  benefit  of  such  slave,  when 
liberated  as  directed  by  said  will,  the  bequest  was  good. 
That  is  this  case. 

As  to  the  best  mode  of  executing  this  trust,  it  will  become 
a  matter  for  the  discretion  of  the  Chancellor  below.  We 
weald  suggest  the  following :  1st.  That  the  executors  be  ap- 
pointed trustees  in  lieu  of  the  Colonization  Society,  provi* 
ded  they  be  entirely  reliable,  and  are  willing  to  undertake 
the  office.  2d.  That  they  be  instructed  to  invest  the  fund  in 
State  or  municipal  corporation  bonds,  and  apply  the  interest 
annually,  or  so  much  thereof  as  may  be  necessary,  to  the 
support  of  the  legatees  in  Liberiaduring  their  minority;  and 
to  invest  the  surplus  of  unused  income,  (if  any,)  as  an  addi- 
tion to  the  corpus  of  the  estate.  3d.  As  each  male  cestui 
que  trust  arrives  at  age,  let  his  share  be  given  off  to  him, 
and  consequently,  his  interest  in  the  trust  cease,  except  in 
the  event  of  some  one  of  the  children  dying  in  minority, 
when  his  distributive  share  of  the  portion  of  such  deceased 
minor,  shall  be  given  off  to  him.    So  upon  the  coming  oi 
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age  of  aDy  female  cestui  que  trust,  or  her  marriage,  let  the 
same  thing  be  done. 

This  plan  seems  to  us  to  have  the  merit  of  distinctness^ 
simplicity,  and  finality  of  the  trust,  within  a  reasonable  time^ 

If  it  is  thought  better  to  order  the  executors  |o  to  pay  il 
oyer  at  once  to  the  legatees,  on  their  arrival  in  Liberia,  or  to 
authorize  them  to  do  it  then,  or  at  any  future  period, at  their 
discretion,  it  would  be  lawful  to  do  so.  But  knowing  the 
thriftless  habits  of  these  people,  and  entertaining  aswedo^ 
serious  apprehensions  as  to  their  future,  we  would  greatly 
prefer  the  scheme  which  we  have  proposed,  provided  the 
executors  can  be  induced  to  embark  in  it 

Judgment  reversedL 

McDonald  J.  concurring.  • 

BxNNiNo  J.  dissenting. 

I  think  this  will  void   under  the  Acts  of  1801  and   I818L 
My  reasons  for  this  opinion,  are  to  be  found  fully  stated  irt 
Sanders  vs.  /Far^/,  (Atlanta,  Mar.  1858,)  and   in  JldamsffS;. 
Bass,  18  Go.  147.    To  repeat  them  here  is  therefore  unne- 
cessary. 


Alex'b  R.  Beall,  plaintiff  in  error,  vs.  Stephen  Drank,  el 

al.,  ex'ors,  &c.,  defendants  in  error. 

Stephen  Drane,  et  al.,  ex'ors,  &c.,  plaintiffs  in  error,  vai 
Alex'r  R.  Beall,  defendant  in  error. 

[1.]  a  trtm  peraon  of  eolor  u  capable,  by  tbolawa  of  Georgia,  of  aoquiriBg  a&d  bol4- 
lag  real  tuUte,  except  in  tbe  ctUea  of  BaTannab,  Aagntta  and  Daiieo. 
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[2  ]  A  bequest  in  theie  words:  "  I  reserre  the  tract  of  land,  Ac,  for  the  use  of  J.  A. 
W.,  daring  his  natural  life,  or  so  much  thereof  as  he  can  cultivate  for  his  support^ 
and  at  bis  death  tbo  same  to  revert  back  to  017  estate;  but  said  land  shall  not  be 
liable  for  the  debts  or  contracts  of  the  said  J.  A.  W.,"  is  not  void  for  uncertainty* 

[1]  The  26th  item  of  the  will  of  Thomas  B.  Beall  was  in  these  words:  '<It  is  bj 
will  and  desire  that  after  mj  estate  shall  have  been  settled  np,  and  all  beqnesta 
paid  oat  agreeable  to  the  provisions  of  this  my  will,  the  balance  of  the  monej  or 
eash  rem  iiuing  in  the  hands  of  my  ezecaturs,  shall  be  invested  in  an  educatiea 
fund,  for  the  parpose  of  edocating  poor  orphan  fkildren,  citizens  of  the  oonntj  of 
Colambia,  and  if  the  fund  should  out  be  slficrled,  then  the  cvirplos  to  be  applied  ta 
t*ie  educiUion  of  the  poor  thitdren  of  the  county  of  Columbia."  • 

Eddf  That  the  bequest  was  void,  on  account  of  the  uncertainty  as  to  the  penons 
who  were  to  take  under  it. 

Tb»  poor  children  of  a  ooonty,  or  congregation,  or  school,  are  not  soMeptible  of  m- 
certainmenl 

Demurrer,  from  Columbia  county.  Decided  by  Judge 
Holt,  March  Term,  1857. 

Ordered,  bi(  consent  of  counsel,  that  the  above  cases  be 
consolidated  and  argued  together. 

This  case  came  up  before  the  Court  at  the  January  Term, 
1857,  the  proceedings  on  which  argument,  the  facts  of  the 
case,  and  the  will  of  the  testator,  will  be  found  fully  reported 
in  21  Georgia  Reports  J  21. 

The  case  came  up  under  the  following  circumstances  : 

Alexander  R.  Beall,  as  next  of  kin  to  Thomas  E.   Beall, 
haying  obtained   letters   of  administration  upon  the  estate 
of  the  said  Thomas  E.  Beall,  filed  his  bill,  and  after  stating    ' 
the  proceedings  before  referred  to,  as  reported  in  21  Georgia 
Rep.  21,  set  forth  the  following  allegations  and  statements: 

That  the  ninth  clause  of  said  will  is  illegal  and  void,  and 
cannot  be  carried  into  effect,  because  it  conveys  a  tract  of 
land  to  a  free  person  of  color,  who  has  not  capacity  to  take 
and  hold  lands  in  our  State,  and  because  of  uncertainty 
in  the  terms  of  said  clause;  that  the  tenth  clause  is  void  be- 
cause of  such  uncertainty  in  its  terms,  and  that  the  twenty- 
filth  clause  is  void,  because  of  uncerrainiy  as  to  the  subject 
of  the  bequest;  and  after  [)robate  is  refused  to  the  clauses  of 
the  will  which  have  been  declared  void,  the  impossibility  of 


432     SUPREME  COURT  OF  GEORGIA. 

Beall  T8.  Dnne  et  aL,  ez'on. 

arriving  at  or  ascertaining  the  amount  conveyed  by  sftid 
clause ;  a  portion  of  the  fund  constituted  by  the  sale  of  testa- 
tor's property  as  directed  by  the  will,  out  of  which  certain 
payments  were  directed  to  be  made  by  the  clauses  which 
have  been  declared  invalid,  and  out  of  which  fund  the  re- 
siduary bequest  in  the  said  twenty-fifth  clause  contained,  ia 
directed  to  be  taken,  now  resulting  to  your  orator  by  reason 
of  t^e  invalidity  of  said  clauses;  and  that  portion  being  un- 
ascertained and  unascertainable;  and  also,  because  of  un- 
certainty as  to  the  objects  of  the  bequest;  the  same  being  to 
*'poor  orphans,  citizens  of  Columbia  county,"  and  to*' poor 
children  of  Columbia  county,"  cannot  be  carried  into  effect 
asa  portion  of  the  last  will  and  testament  of  Thomas  R  BealL 
And  the  twenty-sixth  clause  ofsaid  will  is  void  because  de- 
pendent upon  the  said  twenty-fifth  clause,  and  because  of 
indefiniteness  and  obscurity  in  the  directions  given  by  said 
testator  as  to  the  method  in  which  his  intention  in  this  con- 
nection was  to  be  or  could  be  carried  into  efiect. 

That  as  next  of  kin,  he  has  obtained  letters  of  administra- 
tion upon  the  estate  of  the  said  Thomas  E.,  not  disposed  of 
by  last  will  and  testament,  a  copy  of  which  said  letters  are 
hereto  annexed,  and  marked  Exhibit  E ;  and  that  as  such 
administrator  de  bonis  non^  he  is  entitled  to  all  of  the  estate 
of  the  said  Thomas  E.,  which  he  sought  to  convey  by  the 
clauses  ofsaid  will  that  have  been  declared  void,and  to  which 
probate  has  been  refused,  as  well  as  to  the  property  sought 
to  be  conveyed  by  the  said  ninth,  tenth,  twenty-fifth  and 
twenty-sixth  clauses  of  said  will,  as  the  same  cannot  be  car- 
ried into  effect,  a  part  of  which  property  only  has  been  giveii 
up  by  said  executors  to  your  ofator,  to- wit:  that  disposed  of 
by  the  twelfth,  thirteenth  and  fifteenth  clauses  of  said  will; 
that  as  such  administrator  de  bonis  nouy  he  is  entitled  to  be 
paid  a  reasonable  hire  by  said  executors  for  the  work  and 
labor  of  said  slaves  from  the  death  of  the  testator  to  the  pe- 
riod when  the  same  were  by  said  executors  given  up  to  yoor 
orator,  to-wit :  on  the  day  of  ia  the 


SAVANNAH,  JUNE  TERM,  1858.  43S 

Beall  T«.  Dimaa  ei  al.,  ex'ort. 


year  of  our  Lord  eighteen  hundred  and  &t(y  seven,  which 
said  hire  amounts  to  the  sum  of  five  thousand  dollars,  or 
other  large  sum;  that  as  such    administrator  he  is  also  enti* 
tied  to  the  stock,  farmingutensils  and  other  articles,  together 
with  the  crop  of  every  description,  which  was  on  hand  at 
•  the  testator's  death,  and  reserved  for  the  purpose  of  "stock- 
ing" the  plantation  for  the  slaves,  amounting  in  valne  to  tbo 
sum  of  two  thousand  dollars,  or  other  large  sum,  (the  same 
being  disposed  of  bj  one  of  the  clauses  of  said  will  which 
has  been  declared  void  as  aforesaid,)  that  he  is  entitled  to 
have  and  receive  from  the  executors  the  crop  made  on  the 
plantation  of  the  testator  during  the   past  summer  and   fall, 
to-wit;  the  summer  and  fall  of  the  year  eighteen  hundred 
and  fifty  six,  the  same  amounting  to  the  sum  of  five  thou- 
sand dollars, or  other  large  sum;  that  he  is  also  entitled  to 
have  and  Receive  from  said  executors  that  which  would  be 
equivalent  to  the  use,  enjoyment  and  cultivation  of  said 
plantation,  or  the  actual  cultivation  thereof  by  said   slaves, 
for  four  years,  the  said  use  and  cultivation  of  the  same  for 
the  period  aforesaid,  having  been,  by  one  of  the  clauses  which 
has  been  declared  void  as  aforesaid,  given  to  the  said  slaves, 
in  all  amounting  to  the  other  and  further  sum  of  five  thou- 
sand dollars;  that  he  is  entitled  to  have  and  receive  from  the 
said  executors  the  sum  or  sums  of  money  which  would  have 
been  necessary  to  remove  and  used  as  expenses  in  removing 
the  said  slaves  to  Liberia,  or  some  free  State  or  Territory, 
and  which  were  directed   to  be  taken  out  of  his  estate  and 
used  for  this  purpose  by  the  testator  in  certain  clauses  of  his 
will,  which  have  been  declared  to  be  void,  as  aforesaid,  the 
same  amounting  in  all  to  the  sum  of  three  thousand  dollars, 
or  other  large  sum. 

that  by  the  said  tenth  clause  of  the  said  will,  a  reservation 
of  a  tract  of  land  for  the  use  of  one  James  A.  Watson  for  life, 
was  sought  to  be  made  by  the  same  testator,  that  the  said 
James  A.  is  interested,  therefore,  in  the  decree  which  may 
be  made  by  this  honorable  Court  in  deciding  upon  the  valid- 
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i^  of  said  dauto,  wherefore  jour  orator  pFa3r8,  thai  he  ma^ 
be  made  a  party  defendant  to  this  his  bill  of  complaint,  if  it 
1)6  deemed  necessary.  Your  orator  also  showeth,  that  by  the 
tventy-sixth  clause  of  said  will  the  testator  directs  that  the 
Justices  of  the  Inferior  Court  of  said  county  of  Ccdumbia, 
shall  select  some  person  under  certain  conditions  thereia 
apecifiedy  to  disburse  the  fund  therein  directed  to  be  applied 
to  the  purposes  specified,  or  that  the  said  Justices,  if  they 
can  find  no  one  to  take  charge  of  the  disbursement  of  the 
aame  under  the  conditions  prescribed,  shall  themselves  take 
cbaige  of  the  said  fund;  and  if  by  virtue  of  said  provisico 
<hesaid  Justices  are  interested  in  the  decree  which  is  by  this 
his  bill  of  complaint  invoked  by  your  orator,  he  prays  that 
die  said  Justices  may  be  made  parties  defendant  to  this  his 
bill  of  complaint 

To  this  bill  .the  defendants  by  their  solicitor,  Charles  J. 
Jenkins,  demurred  on  the  grounds, 

1st.  That  there  is  no  equity  in  said  bill,  for  that  the  clao* 
sea  in  the  last  will  and  testament  of  Thomas  £.  Beall  sought 
to  be  invalidated,  are  legal,  and  sufficiently  distinct  and  cer- 
tain, as  well  in  reference  to  the  subjects  as  the  objects  of  tes- 
tamentary disposition,  to  admit  of  execution* 

2d.  That  there  is  no  equity  in  so  much  and  such  part  of 
said  bill  as  seeks  to  invaJidate  and  set  aside  the  9th  clause 
of  said  will,  making  provision  for  Nancy  Goings,  a  free  per- 
son of  color;  for  that  said  clause  is  legal,  valid  and  capabje 
of  execution. 

3(L  That  there  is  no  equity  in  so  much  and  such  part  of 
said  bill  as  seeks  to  invalidate  and  set  aside  the  10th  clauae 
of  said  will,  making  provision  for  James  A.  Wataoo;fi)r 
that,  said  10th  clause  is  legal,  valid  and  capable  of  execu- 
tion. 

4th.  That  there  is  no  equity  in  so  much  and  such  parts  of 
said  bill  as  seek  to  invalidate  the  S5th  and  26th  clauses  of 
said  last  will  and  testament;  for  that  both  thesubgeot  matter 
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4if  the  devise  and  the  objects  of  testator's  bounty  contempla- 
ted in  said  clauses^  are  clearly  ascertainable^  and  the  entire 
eharity  legal,  wise  and  beneficent 

5th.  That  there  is  no  equity  in  so  much  or  such  part  of 
said  bill  wherein  is  sought  a  recovery  of  hire  for  the  slaves 
belonging  to  the  estate  of  the  said  Thomas  E.  Beall,  during 
the  year  1856^  or  of  the  actual  proceeds  of  their  labor  during 
that  year;  for  that  said  proceeds  fall  into  and  constitute 
part  of  the  residuum,  and  pass  under  the  said  25th  and  26th 
clauses  of  said  will. 

6th.  That  for  the  same,  as  well  as  for  other  good  and  suf- 
ficient reasons,  there  is  no  equity  in  so  much  or  such  parts 
of  said  bill  wherein  is  sought  a  recovery  of  rent  for  the  plan- 
tation whereon  said  Thomas  E.  resided,  or  an  equivalent 
forthe  use,  enjoyment  and  cultivation  thereof  since  testator's 
death, 

7th.  That  there  is  no  equity  in  so  much  and  such  part  of 
said  bill  wherein  is  sought  a  recovery  of  the  stock,  farming 
utensils,  and  other  articles  on  said  plantation,  being  at  testa- 
tor's death,  and  of  the  crops  thereon  had ;  for  that  said  per* 
aonalty,  by  the  23d  and  24th  clauses  of  said  will  is  directed 
to  be  sold,  and  the  proceeds  of  the  sale  thereof  is  disposed 
of  by  the  25th  and  26th  clauses  thereof 

8th.  Thatthere  is  no  equity  in  so  much  and  such  part  of 
M|d  bill  wherein  is  sought  a  recovery  of  the  sum  or  sums  of 
voney  which  would  have  been  necessary  to  remove,  or  used 
ms  expenses  in  removing  said  slaves  from  the  State  of  Geor- 
gia; for  that  said  expenses  are  directed  to  be  taken  out  of  a 
fond,  (no  sum  being  designated,)  the  balance  of  which  sum 
is  disposed  of  by  the  25th  and  26th  clauses  of  said  wilk 

9th.  Tha.t  the  guardian  of  Nancy  Goings  and  James  A, 
Watson,  and  the  Justices  of  the  Inferior  Court  of  Columbia 
eooDty,  none  of  whom  have  been  served,  and  one  of  whom 
has  not  been  named  in  said  bill,  are  necessary  parties,  with- 
out whom  said  cause  cannot  proceed. 

The  said  demurrer  came  on  to  be  heard  before  his  Honor 
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the  said  JuJge,  at  chambers,  when  the  counsel  for  the  com- 
plainant requested  the  decision  of  the  Court  upon  the  points. 
and  to  the  effect  following,  that  is  to  say: 

1st.  That  Nancy  Goings,  being  a  free  person  of  color,  is  in- 
capable of  taking  the  devise  conveyed  for  her  benefit  in  the 
9th  clause  of  Thomas«R  Beall's  will ;  the  said  devise  is 
therefore  void. 

2d.  The  devise  of  the  10th  clause  of  said  will  to  J.  Watson 
is  void,  because  of  indefiniteness  and  uncertainty  in  its  terms. 

dd.  The  complainant,  as  heir  at  law  of  Thomas  E.  Beall, 
is  entitled  to  have  and  receive  the  estate  far  life  in  said  lands 
thus  undisposed  oi^  if  the  said  devises,  or  either  of  them  is 
void — the  same  passing  to  him,  and  not  to  there&iduary  leg- 
atees. 

4th.  He  is  also  entitled  to  have  and  enjoy  the  Una  for 
years  in  the  land  or  plantation  conveyed  for  the  use  of  the 
slaves  of  testator,  by  the  17th  clause  of  the  testator's  will,  the 
said  clause  having  been  declared  void  and  invalid,  and  this 
estate  being  thus  left  undisposed  of  by  the  will. 

5th.  As  heir  at  law,  he  is  entitled,  too, to  the  aocumulaUons 
which  have  been  made  upon  said  plantation  since  testator's 
death. 

6th.  As  such  heir  he  is  also  entitled  to  have  and  receive 
all  such  portions  of  the  proceeds  of  the  sale  of  testator's  real 
estate,  directed  by  said  will  to  be  employed  in  removingthe 
said  slaves  to  a  free  State,  or  in  the  arrangements  necessary 
thereto,  if  the  15tb,  16th,  17tb,  18th,- 19th,  20th  and  24th 
clauses  of  said  will  had  not  been  declared  null  and  void. 

7th.  That  the  reason  for  the  rule  which  at  common  law 
passed  all  personal  property  not  disposed  of  by  the  failure, 
lapse,  or  illegality  of  any  of  the  clauses  of  a  will,  to  the  resid- 
uary legatee,  does  not  in  effect  exist  in  Georgia,  and  there- 
fore the  rule  does  not  exist.  Consequently  there  is  no  more 
reason  in  our  State,  why  [if  the  heir  at  law  can  only  be  ex- 
cluded by  express  words  and  plain  meaning  from  taking  real 
estate  so  undisposed  of]  the  next  of  kin  should  be  excladed 
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firom  undisposed  of  personal  property,  except  by  express 
words,  than  should  the  heir  at  law  from  real  estate. 

8th.  That  if  this  rule  be  not  repealed,  still  it  is  only  the 
general  rule ;  that  to  it  there  are  exceptions,  and  that  a  resid- 
uary bequest  of  a  particular  fund,  or  of  the  balance  of  cash 
remaining,  after  the  estate  has  been  settled  up  and  all  debts 
paid,  [unless  there  be  something  in  the  \iriU  expressly  to  the 
contrary,]  forms  such  an  exception;  and  that  this  case  forms 
such  an  exception. 

9th.  That  though  the  propositions  in  the  last  two  requests 
directed  to  the  Court  be  not  true,  still  that  inasmuch  as  the 
aforesaid  clauses  have  been  declared  void,  and  by  judgment 
of  law  (he  slaves  by  them  sought  to  be  manumitted  have 
passed  to  the  cpmplainant  as  next  of  kin  the  personal  prop- 
erty which  was  incident  to  or  dependent  upon  such  manu- 
mission, must  also  pass  to  the  next  of  kin. 

10th.  That  he  is,  consequently,  entitled  to  such  stock, 
utensils,  &c.,  as  was  directed  to  be  used  on  the  plantation  for 
the  negroes  emancipated;  also,  to  such  amount  of  the  crop, 
corn,  fodder,  bacon,  and  other  such  articles  ai$  were  directed  to 
be  placed  upon  said  plantation  for  said  slaves. 

11th.  That  he  is  entitled  to  such  smountof  money  as  would 
have  been  employed  in  the  removal  of  said  slaves,  by  virtue  of 
the  provisions  of  said  will,  so  declared  void;  such  amoun 
being  now  undisposed  of  by  the  will. 

12tb.  That  as  heir  at  law  and  next  of  kin,  he  is  entitled  to 
have  and  receive  all  the  property,  real  and  personal,  not  dis- 
posed of  by  reason  of  the  failure  of  said  clauses. 

13th.  That  he  is  entitled  to  receive  a  reasonable  hire  for 
the  said  slaves,  from  the  death  of  the  testator  to  the  time 
when  they  were  delivered  up  to  complainant 

14th.  That  as  next  of  kin,  he  is  entitled  to  the  amount  of 
cash  remaining,  bequeathed  by  the  25th  clause : 

1.  Because,  with  the  fund  out  of  which  this  residuary 
bequest^s  to  be  taken,  is  blended  the  amount  of  expenses  di« 
rectedtobe  incurred  in  the  manumission  or  removal  of  said 
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slaves ;  and  thi^  amount  belonging  by  effect  of  law  to  tha 
next  of  kin,  and  being  now  not  to  be  ascertained,  ^the  baU 
ance  of  cash"  bequeathed  cannot  be  determined;  atid  there- 
fore this  clause  cannot  be  executed  for  uncertainty. 

2.  This  clause  is  void  for  uncertainty  because  it  is  a  be- 
quest to  '^poororphanSy  citizens  of  Columbia  county/'  or  fail- 
ing these,  to  ^poor  children  of  said  county." 

After  argument  heard,  his  Honor,  the  Judge  sustained  the 
second  and  third  grounds  in  said  demurrer  contained,  and 
refused  to  decide  as  asked  in  the  first  and  second  requests 
above  specified.  And  the  counsel  for  complainant  tendered 
his  bill  of  exceptions,  saying, 

1st.  That  the  Court  erred  in  deciding  that  Nancy  Goings 
was  not  incapable  of  taking  the  land  devised  to  her  by  the 
9th  clause  of  said  will,  and  that  the  disposition  made  in  said 
clause  might  be  legally  carried  into  effect 

2d.  That  the  Court  erred  in  deciding  that  the  devise  in  the 
said  lOth  clause  was  not  void  for  indefinitenes  and  uncer- 
tainty. 

The  counsel  for  the  defendant  tendered  his  bill  of  excep- 
tions, saying, 

1st.  That  the  Conrt  erred  in  holding  that  the  25th  and 
26th  clahses  of  said  will  were  invalid,  that  the  subject  mat- 
ter of  the  devise  and  the  objects  of  the  testator's  bounty  were 
not  clearly  ascertainable,  and  that  the  charity  was  not  legal, 
wise  and  beneficent. 

2d.  In  holding  that  the  complainant  was  entitled  lo  recov- 
er hire  for  the  slaves,  referred  to  in  the  5th  ground  of  de- 
murrer, or  the  proceeds  of  their  labor,  for  the  year  1856,  and 
that  the  said  proceeds  did  not  fall  into  and  constitute  a  part 
of  the  residuum,  and  pass  under  the  said  25th  and  26th 
clauses. 

.  3d.  In  holding  that  complainant  is  entitled  to  recover  rent 
for  the  plantation  whereon  Thomas  E.  Beall  resided,  or  aa 
equivalent  for  the  use,  enjoyment  and  cultivation* thereof 
since  the  death  of  testator,  and  the  possession  and  enjoy- 


SAVANNAH,  JUNE  TERM,  ISSa  4«ft. 


B«bU  t8.  BimiM  «t  al.»  es'oiti 


m^tit  <rf  the  same  antil  the  expintkm  of  the  four  yeaitt  far 
which  it  was  to  be  enjoyed  by  the  slavee. 

4th.  In  holding  that  he  is  entitled  to  recover  the  etock^ 
fiinmng  utensils  and  other  articles  on  said  plantation  at 
lator's  death,  and  the  crops  thereon,  and  that  the  same 
not  disposed  of  legally  by  the  said  2Sth  and  26th  clauflea  oC 
said  will 

5th.  In  deciding  that  he  is  entitled  to  recover  such  sunft 
or  sums  of  money  as  would  have  been  necessary  to  remove^ 
or  would  have  been  employed  in  removing  the  slaves  afore* 
said  from  the  State  of  Georgia ;  and  that  said  expenses  weie 
not  taken  out  of  a  fund,  (no  sum  being  designated,)  the  bal- 
ance of  which  is  disposed  of  by  the  said  25th  and  26th  clauses* 

Stabztes,  for  plaintiff  in  error  in  the  first  case,  and  for  de- 
fendant in  error  in  the  other. 

Jenkins,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

There  are  cross  bills  of  exceptions  filed  in  these  cases.  By 
the  9th  clause  of  Thomas  E.  Beall's  will,  the  testator  sayst 
^I  reserve  the  tract  of  land  situate,  lying  and  being,  in  tfao 
county  of  Colombia,  on  the  waters  of  Sweet  Water  Creeli^ 
adjoining  lands  belonging  to  the  trustees  of  the  Methodist 
Spiscopal  Camp  Ground,  it  being  the  tract  of  land  that  I 
purchased  from  Morgan,  and  formerly  owned  by  Mathew  W* 
Standford,  containing  one  hundred  acres  more  or  less,  for  the 
use  and  support  of  Nancy  Goings,  a  free  person  of  color,  it 
being  the  place  whereon  she  now  resides,  during  her  natur- 
al life,  and  after  her  death,  the  same  to  revert  back  to  idj 
estate ;  and  that  said  tract  of  laud  shall  not  be  liable  for  the 
debts  or  contracts  of  said  Nancy  Goings." 
^  ^  Item  lOth,  I  reserve  the  tract  of  land,  situate,  lying  and 
being  in  Columbfa  county,  on  the  north  side  of  the  Wrights- 
boro  road,  on  the  waters  of  Big  Kiokee  Creeki  containing  ona 
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bnndred  and  eighty  acres,  be  the  same  more  orless,adjoiDiiig 
lands  of  Benjamin  Upton,  Lamar  and  others,  it  being  the  tract 
of  land  that  I  purchased  of  Valentine  Watson,  for  the  use  of 
James  A.  Watson  during  his  natural  life,  or  so  much  thereof 
as  he  can  cultivate  for  a  support,  it  being  the  place  whereon 
said  Watson  now  resides,  and  at  his  death,  the  same  to  re* 
rert  back  to  my  estate ;  but  said  land  shall  not  be  liable  for 
the  debts  or  contracts  of  said  James  A.  Watson." 

The  Court  upon  demurrer  to  the  bill  filed  in  this  case 
was  asked  to  decide,  that  the  devise  in  the  9th  item  of  the 
will  was  void,  because  Nancy  Goings,  being  a  free  person  of 
color,  was  incapable  of  taking  under  this  devise.  And  that 
the  lOih  clause  was  void,  because  of  the  indefiniteness  and 
uncertainty  of  its  terms.  On  the  contrary,  the  Court  held 
that  these  bequests  were  valid ;  and  this  constitutes  the  aU 
leged  error  in  this  bill  of  exceptions. 

Was  the  Court  right  ? 

It  might  be  plausibly  contended  that  the  title  to  the  tract 
of  land,  did  not  pass  to  Nancy  Goings,  under  the  9th  clause 
of  the  will,  there  being  no  words  of  gift,  grant  or  alienation. 
The  operative  words  are, "  I  reserve  for  the  use  of  Nancy 
Goings"  &c.  Reserve  the  tract  of  land  from  what?  From 
sale  by  his  executors  as  afterwards  directed  in  regard  to  his 
lands  generally  in  the  23d  item  of  his  will ;  Nancy  Goings 
'Was  to  have  the  use  and  occii)mtion  ;  but  the  title  to  remain 
in  the  executors,  and  the  |»ro  vision,  that  the  life  interest  thus 
given  should  not  be  subject  to  her  debts,  harmonizes  with 
this  idea. 

But  suppose  it  be  a  life  interest  bequeathed  to  this  free 
person  of  color,  is  she  not  competent  to  take  and  hold  it,  nn* 
der  the  laws  of  this  State  ?  I  once  thought  otherwise,  but 
subsequent  examination  has  shaken  my  confidence  in  the 
correctness  of  that  opinion. 

By  the  8th  section  of  the  Act  of  1818  {Cobb  993)  free  peii. 
0ona  of  color  were  not  permitted  to  purchase  or  acquire  any 
teal  or  personal  estate.    But  by  the  Sd  sectioQ  of  the  Aet  of 
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1819,  {Cobb  995)  this  section  of  the  Act  of  1818  is  repealed, 
so  far  as  it  respects  real  estate,  except  in  the  cities  of  Savan- 
nah, Augusta  and  Darien.  What  is  the  necessary  impHca- 
tion?  Why,  that  free  persons  of  color  in  Georgia,  except  in 
the  three  cities  designated,  may  acquire  real  estate.  And 
this  inference  is  confirmed  by  the  Act  of  22d  January,  1852, 
[Phamplet  p,  101,)  regulating  the  sale  of  real  estate  "belong- 
ing to  free  persons  of  color." 

While,  therefore,  I  exceedingly  doubt  the  policy  of  allow- 
ing free  negroes  to  acquire  and  hold  real  estate,  and  that  too 
without  limitation  as  to  quantity,  still  the  correction  of  the 
evil,  if  it  be  one,  is  with  the  Legislature  and  not  with  the 
Cou  rts. 

We  do  not  see  any  insuperable  difficulty,  as  it  regards  the 
tenth  item  of  the  will.  It  was  intended  by  the  testator  to  give 
James  A.  Watson,  we  apprehend,  a  life  estate  in  the  whole 
tractof  land,  to  be  used  and  occupied  by  him,  for  the  purpose 
ol  cultivation  ;  and  for  nothing  else.  He  could  not  lease  or 
otherwise  dispose  of  it 

Can  the  25th  and  26th  items  of  the  testator's  will  be  execut- 
ed ?  The  circuit  Judge  held,  that  these  clauses  were  invalid ; 
because  the  subject  matter  and  objects  of  the  testator's  boun- 
ty were  not  clearly  ascertainable:  And  further,  that  the  char- 
ity therein  created  was  not  legal,  wise  and  beneficent. 

This  decision  is  assigned  as  error  by  the  other  side,  and 
constitutes  the  second  bill  of  exceptions. 

After  much  reflection  on  this  case,  and  with  a  sincere  wish 
to  fulfil  the  intentions  of  the  testator,  which  are  highly  com- 
mendable, we  fear  it  will  be  difficult  if  not  impossible  to  ex- 
ecute this  will. 

Who  are  the  poor  orphan  children  of  Columbia  county  de- 
signated as  the  beneficiaries,  of  the  testator's  bounty?  And 
how  are  they  to  be  ascertained  ?  The  poor  children  of  a  coun- 
ty or  congregation  or  school  are  not  susceptible  of  ascertain- 
ment; and  when  such  terms  are  used  in  wills,  as  designaiio 
personse,  they  have  always  been  determined  to  be  insufficient 
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aad  the  devise  or  bequest  intended  to  be  created  by  them,  to 
be  void  for  uncertakity.    {Powell  on  devises^  419  ;  Com.  Dig* 
412  ;  Bac  Ah.  159  ;  DashieU  and  others  against  the  Aifor^ 
ney  General  and  others  5,  Harr.  and  John.  393,  and  the  au 
ihorities  there  cited, J 

And  this  diffioulty  cannot  be  remedied  by  the  doctrine  of 
Cy.  Pres.  in  our  State ;  nor  by  the  statute  of  Elizabeth ;  nor 
by  the  inherent  powers  of  a  Court  of  Chancery,  14  Ves.  349/ 
2  Iredell  255  ;  4,  Dana  357  ;  Adarris  Eg,  title  Master.  And 
an  Act  of  the  Legislature  to  cure  the  defect  would  be  void  as 
against  the  heir  at  law,  in  whom  the  title  to  the  property 
vests. 

There  are  other  serious,  if  not  insurmountable  obstacles  in 
this  case,  what  amount  of  education  is  to  be  bestowed  upon 
these  poor  orphan  children  ?  If  no  more  than  the  law  now 
supplies,  the  fund  is  not  needed.  In  case  the  fund  will  not  fur* 
Dish  adequate  means  for  giving  the  mere  rudiments  of  an  edu- 
cation to  all  of  this  class,  how  is  it  to  be  apportioned  ?  What 
was  the  wish  of  the  testator  upon  these  and  numerous  other 
points,  which  naturally  suggest  themselves  ?  We  are  left  to  con- 
jecture. A  Court  of  Chancery,  or  even  the  Legislature  tm- 
dertaking  to  frame  a  scheme,  might  be  wide  of  the  mark  con- 
templated by  Mr.  Beall,  aad  this  is  the  danger,  in  all  these 
cases. 

The  cases  show  that  a  devise  is  void,  which  gives  a  Ial« 
itude  of  discretion  to  the  trustees.  Who  then  shall  supply  a 
plan  for  the  application  of  this  fund  ?  Many  might  be  able  and 
willing  to  do  so.  But  would  that  be  the  will  of  the  testator? 
And  it  is  that,  and  that  alone,  that  we  are  called  upon  to  car- 
ry out  What  two  minds  would  agree,  touching  the  dispensa- 
tion of  this  charity?  For  myself  I  am  constrained  to  say, 
that  so  far  as  my  knowledge  extends,  the  poor  school  system 
baa  proved  a  failure  in  this  State.  Common  schools  maysac- 
ce^d,  experience  will  show.  Any  system,  which  st^ps  short  of 
(atding  and  clothing  the  destitute  children  obtaining  an  educa- 
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tion,  will  accomplish  nothing.  The  Girard  charity  is  based 
npon  this  truth ;  and  herein  consists  its  wisdom. 

While  therefore  I  am  delighted  to  see  the  manifestation 
made  by  Mr.  Beall  in  the  right  direction,  and  for  which  his 
memory  deserves  to  be  consecrated  in  the  hearts  of  the  be- 
nevolent, I  regret  that  his  humane  purpose,  should  miscar* 
ry,  for  want  of  being  more  specific.  I  sincerely  trust  that  onr 
itoen  of  wealth,  who  are  encumbered  with  large  estates,  with 
no  immediate  objects  of  their  bounty  upon  whom  to  cast  theiF 
wealth,  will,  while  imitating  his  noble  and  praiseworthy  ex- 
amble  as  to  its  ends  and  aims,  take  more  precaution  as  to  the 
mode  and  manner  of  effectuating  their  designs.  While  the 
North  is  studded  all  over  with  institutionsto  alleviate  the  suf- 
ferings and  promote  the  welfare  of  onr  race,  endowed  hf 
munificence  of  private  persons,  our  people  heap  up  riches 
and  die  and  know  not  who  shall  gather  them,  whether  a  wise 
man  or  a  fool. 

Judgment  affirmed. 
Bexnino,  J.  concurring. 

The  Court  are  unanimous  on  all  the  questions  in  these  tw(> 
cases,  except  those  growing  out  of  the  25th  and  26th  itemeof 
the  will  Therefore,  I  shall  confine  myself  to  those  two 
items. 

The  Court  below'  held  those  two  items,  void.  I  think,  that 
it  ought  to  have  held  them,  void.  I  think,  that  they  are  void 
for  uncertainty. 

What  persons  were  meant  by  the  expression,  ''poor  orphan 
children,  citizens  of  the  county  of  Columbia?"  Persons  in 
existence  at  the  time  of  the  testator's  death,  or  such  persons, 
and  their  successors  through  all  time  ?  How  poor  must  per- 
sons be,  to  meet  this  description,  wholly  destitute  of  proper- 
ly, or  how  nearly  so  ? 

The  same  questions  maybe  asked,  of  the  expression,  ''poor 
children  of  the  county  of  Columbia." 
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There  is  to  be  raised,  ^  aa  education  fund  for  the  purpoM 
of  educating  poor  orphan  children,"  &a 

What  is  meant  by  ^  educating .?"  1st,  as  to  the  branches 
to  be  taught ;  Sd,  as  to  the  extent  to  which,  the  branches  are 
to  be  pursued;  3d,  as  to  the  time  during  which, each  child  is 
to  enjoy  the  benefit ;  4th,  as  to  the  school  to  which  each  child 
is  to  be  sent,  whether  a  school  got  up  for  the  special  purpose, 
out  of  the  fund,  or  some,  and  what,  school  of  the  county  ? 
5th,  as  to  the  great  question  of  maintenance  during  the  peri- 
od while  the  "  educating"  is  going  on  ?  The  poor  have  to  be 
fed,  and  clothed,  and  lodged,  or  they  cannot  be  educated 

It  seems  to  me,  that  there  is  no  certainty  as  to  what  the 
testator  had  in  his  mind,  in  these  respects  There  is  nothing 
by  which,  we  can  at  all  determine  what  his  scheme  was. 

When  this  is  so,  ought  the  testamentary  disposition  to  be 
held  good?  Executing  such  a  disposition  must  be  all  blind 
guess  work,  so  far  as  the  intention  of  the  testator  is  concerned* 

No  case  sanctioning  a  disposition  so  uncertain  as  this  was 
cited.  The  Girard  will  case  comes  the  nearest  to  doing  so, 
but  in  that  case,  the  disposition  uncertain  as  it  was,  was  cer- 
tainty itself,  as  compared  with  the  disposition  la  this  casOi 
See  sections  J  3, 4,  5,  6,  7,  ^j  of  the  XXI  item  of  Girard^  s  vnH 
2  How.  131. 

I  think,  then,  that  these  two  items  m  the  will,  are  void  for 
being  uncertain  in  the  respects  above  indicated. 

The  items,  are,  I  think,  obnoxious  to  other  objections^  but 
I  content  myself  with  mentioning  this  ona 

McDonald,  J.  dissenting. 
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Richard  H.  McLeod  et  al,  plaintiffs  in  error,  vs.  The  Sa- 
vannah, Albany  and  Gttlf  Railroad  Company,  defen* 
dants  in  error. 

TIm  LegiaUtare,  in  1606,  anthoriied  Joseph  Hill  to  oreot  a  toll  brid^  aeroM  Um 
Great  Ogechoe,  at  a  particular  place ;  and  the  Act  providei  that  it  shall  not  hm 
lawful  for  any  one  to  erect  any  other  bridge  within  fire  miles  abore  or  below. 
The  ton  bridge  was  bailt,  and  has  been  kept  ap  ever  since.  In  1847  and  1851»  Um 
Legislature  authorised  the  construction  of  a  railway  across  the  same  riror,  between 
BivAnaa^  as  1  Albiny,  whlah  would  nooessirily  cross  near  the  first  bridge,  and 
which  was  actually  carried  acros?,  within  a  milo  and  a  half  below  the  same. 

JSddj  That  the  franchise  granted  to  the  Railroad  Company  was  not  the  same  as 
that  conlbrred  on  the  first  grantee,  nor  so  similar  as  to  be  deemed  an  infVingemeiii 
upon  the  prior  ohartcr,  in  the  sooso  in  which  a  new  bridge  or  ferry  interferes  with 
one  proTiously  established  at  the  same  point ;  and  that  no  injunction  will  be  gran- 
ted, nir  eompensation  decreed,  by  way  of  damages  in  suoh  earn. 

In  Equity^  from   Chatham  county.    Decided  by  Judge 
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Fleming,  January  Term,  1857 


Richard  H.  McLeod  and  William  F.  Law,  trustees  of  Sa* 
rah  C.  King,  and  William  King,  the  husband  of  the  said  Sa- 
rah B.  King,  and  others,  filed  their  bill  of  complaint  against 
the  Savannah,  Albany  and  Gulf  Railroad  Company. 

To  this  bill  of  complaint  the  defendants  filed  a  general 
demuner. 

After  argument,  the  Court  below  gave  the  following  de- 
cision, in  which  will  be  found  a  statement  of  the  facts  of  the 

Id  1806  the  Legislature  of  Georgia  granted  to  Joseph  Hill, 
his  heirs  and  assigns,  the  right  to  build  a  toll  bridge  across 
the  Great  Ogechee  at  a  designated  place.  The  fifth  section 
of  this  act  provides  ^'  that  it  shall  not  be  lawful  for  any  per- 
son or  persons^  at  any  time  or  times,  to  build  any  bridge  or 
keep  any  ferry  on  the  river  Great  Ogechee,  within  five  miles 
either  above  or  below  the  said  bridge,  which  is  hereby  ex- 
clusively vested  in  the  said  Joseph  Hill,  his  heirs  and  as- 
^  signs.*'  The  above  fifth  section  contains  the  obligation  of 
the  public  entered  into  through  the  Legislature,  to  Joseph 
Hill,  his  heirs  and  assigns.    The  consideration  of  this  ob- 
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ligation  is,  '<  that  the  said  Joseph  Hill,  his  heirs  or  assigns, 
shall  erect  the  said  bridge  in  a  complete  and  substantial  man- 
ner, at  least  sixteen  feet-in  width,  and  capable  of  sustaining 
and  passing  over  all  carriages  in  common  usCj  within  three 
years  from  the  date  of  the  Act,  and  rebuild  the  same  when 
necessary,  and  keep  the  said  bridge  in  good  and  sufficient  re- 
pair forever.'^  They  fix  the  tolls  he  is  to  receive  by  sajring, 
that  they  shall  be  the  same  as  are  provided  for  in  the  Act  of 
1790  to  Wade  Hampton  and  James  Green.  In  that  Act  the 
tolls  are  particularly  specified  for  "loaded  wn^nns  and  other 
four  wheeled  carriages,  for  empty  carts  and  •  i.tys,  for  a  man 
and  horse, for  foot  passengers,  for  black  catiU ,  i\*v  houa  sheep 
mnd  goats,  for  rolling  hogsheads  drawn  by  hmsea"  From 
this  it  necessarily  follows  that  the  bridge  to  be  erected  by 
Hill  was  to  be  capable  of  sustaining  and  passing  over,  not 
•nly  all  carriages  in  common  use,  but  also  horses,  foot  pas- 
aengors,  black  ^attle,  hogs,  sheep,  goats  and  rolling  bogs- 
lieada  The  above,  then,  is  the  obligation  of  Hill  to  the  pub- 
lic, the  consideration  of  which  is  the  exclusive  privil^e 
granted  to  him.  The  bill  alleges  and  the  demurrer  admi|s, 
that  Hill  and  his  assigns  have  fulfilled  their  part  of  this 
contract,  they  are  therefore  entitled  to  all  the  rights,  privily- 
C9  and  emoluments  granted  in  the  Qhvt^.  The  only  ques- 
tion is,  whether  the  bridge  constructod  by  the  defendant  in- 
fringes upon  those  rights  and  privileges,  and  therebtf  takes 
away,  or  destroys,  or  depreciates  the  value  of  those  emolu- 
ments. I  say  ti^eby^  because  although  subsequeat  legisla- 
tion may  impair  or  destroy  the  value  of  a  franchise,  previous- 
ly granted,  yet  if  the  subsequent  legislation  does  not  violate 
the  exclusive  privilege  previously  granted,  the  party  has  no 
light  to  complain.  For  the  party  to  have  a  right  to  redress, 
the  subsequent  legislation.must  have  been  prohibited  by  the 
first  This  I  understand  to  be  now  the  settled  doctrine  of 
this  country,  and  1  also  understand  that  this  is  admitted  l^ 
the  counsel  for  complajuanta    . 
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Bat  to  return :  The  question  for  my  decision  is,  whether 
the  bridge  constructed  by  defendant  is  a  violation  of  the  ex- 
clasive  privilege  of  the  complainants.  I  enter  upon  the  con- 
sideration of  this  question  with  great  diffidence,  not  only  be- 
cause of  its  intrinsic  difficuhy^  but  because  the  few  decis* 
ions  to  which  I  have  been  referred  in  the  argument,  are  in- 
consistent  with  each  other.  Acknowledging  my  indebted- 
ness to  the  very  able  ai^iment  of  counsel  on  both  sides,  I  pro- 
<seed  to  the  consideration  of  the  question  before  me. 

In  the  case  of  McLeod  and  others  vs.  Burroughs^  the  Sa» 
preme  Court  of  Georgia  say :  ^The  Act  of  1806  is  a  con- 
tract between  the  grantee,  Hill,  and  the  Legislature;  both 
parties  are  hound  by  its  stipulations ;  what  its  meaning  is^ 
18  for  the  Courts  to  determine.  The  grantee  -proceeds  to  in* 
Test  under  it  according  to  his  understanding  of  its  provisions^ 
He  does  so  at  the  peril  of  a  different  construction  by  the 
Courts;  they  can  only  act  when  a  case  is  made.''  The  case 
b  now  made,  and  the  duty  is  upon  me  to  construe  this  con- 
tract between  Hill  and  the  Legislatura 

One  principle  and  an  important  principle  in  the  construe* 
tion  of  this  contract  between  Hill  and  the  public,  is  stated  by 
the  Supreme  Court  in  the  case  from  which  the  above  quota* 
tion  is  made,  and  in  which  case  this  very  charter  to  Hill  was 
before  the  Court.  They  say :  The  exclusive  privilege  (mean- 
ing the  exclusive  privilege  to  Hill)  ^  is  in  derogation  of  a 
common  right,  and  the  act  which  confers  it  must  be  strictly 
eanstrued/'  By  strict  construction  I  understand  that  noth- 
ing is  to  be  considered  as  granted  which  is  not  expresriy 
granted;  in  other  words,  nothing  is  to  be  considered  as  grant- 
ed by  implication.  What  then  is  expressly  granted  to  Hill 
in  this  charter  ?  The  exclusive  privilege  is  expressly  granted 
him  of  erecting  aud  keeping  a  bridge  across  the  Great  Oge- 
chee,  for  the  passing  over  of  all  carriages  in  common  tue^  for 
the  passing  over  of  horses,  foot  passengers,  cattle,  hogs, 
sheep,  goats  and  rolling  hogsheads.  Now  a  railroad  bridge 
constructed  for  the  purpose  and  the  exclusive  purpose  ol  sus- 
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Caioiug  and  passing  railroad  cars,  is  not  a  bridge  capable  of 
sustaining  and  passing  carriages  in  common  use,  or  any  oth- 
er article  or  thing  for  which  Hill  is  entitled  under  his  charter 
to  charge  toll,  with  the  single  exception  of  foot  passengers. 
[Passengers  in  carriages  are  not  liable  to  pay  toll,  they  only 
pay  for  the  carriages  in  which  they  pass.]  Railroad  bridges 
are  incapable,  not  because  they  want  strength,  but  because 
they  are  not  so  constructed  as  to  permit  the  passing  of  any- 
thing but  railroad  cars.  Foot  passengers  may  get  over, 
though  not  very  safely,  and  the  railroad  is  bound  to  prevent 
it  or  respond  in  damages.  The  question  of  damages  from 
this  cause,  however,  is  not  before  me,  the  bill  having  made 
DO  charges  or  allegation  as  to  this  matter.  To  construe  the 
exclusive  privilege  of  Hill  as  extending  to  a  railroad  bridge, 
constructed  for  the  exclusive  purpose  of  passing  their  cars, 
you  must  resort  to  implication ;  you  cannot  find  it  expressed 
in  the  words  of  the  grant.  The  moment  you  extend  it  to 
£uch  a  bridge,  you  violate  the  principle  of  strict  construction^ 
which  the  Supreme  Court  say,  "  is  the  rule  for  construing 
(his  charter — it  being  in  derogation  of  a  common  right" 

Again :  This  charter  is  a  contract  between  Hill  and  the 
public  The  obligation  of  the  one  is  the  consideration  for 
the  obligation  of  the  other.  Precisely,  then,  where  the  obli- 
gation of  the  one  stops,  the  obligation  of  the  other  stops  al- 
so. The  obligation  of  each  is  a  safe  and  just  rale  for  meas- 
uring the  obligation  of  the  other.  Now  I  ask,  is  Hill  under 
his  charter  bound  to  furnish  a  bridge  capable  of  sustaiciog 
and  passing  railroad  cars  ?  [Let  it  be  remembered  that  five 
miles  is  not  the  exclusive  privilege,  but  the  limits  within 
which  the  exclusive  privilege  is  to  be  exercised.]  If  the  Leg- 
islature in  granting  to. the  defendant  the  authority  to  build 
this  bridge,  violated  the  exclusive  privilege  of  Hill,  it  must 
be  because  Hill's  charter  granted  to  him  the  exclusive  privi- 
lege of  building  it  The  privilege  and  the  obligation  of  HiU 
are  coextensive — they  go  hand  in  hand,  and  where  his  prir* 
ilege  stops,  bis  obligation  stops,  and  where  his  obligatioa 
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Stops,  his  privilege  stops.  What  is  his  obligation  ?  His  ob- 
ligation is  to  furnish  the  public  with  a  bridge  capable  of  sus- 
taining and  passing  all  carriages  in  commonuse.  Now  there 
can  be  no  question  that  this  means  carriages  in  common  use 
at  the  time  the  Act  was  passed ;  railroad  cars  were  not  in 
common  use  at  that  time;  indeed,  they  are  not  in  common 
use  now,  being  used  exclusively  by  railroads.  Hill,  then, 
is  nnder  no  obligation  to  furnish  a  railroad  bridge,  and  if 
that  is  not  his  obligation,  then  it  is  not  the  privilege  exclu- 
sively granted  him  in  his  charter.  And  if  it  be  not  his  ex- 
clusive privilege,  how  can  jt  be  a  violation  of  that  privilege 
to  grant  it  to  another  ?  I  repeat,  the  obligation  and  the  priv- 
ilege of  Hill  go  together,  and  where  his  obligation  stops,  his 
privilege  stops  also. 

Again  suppose  (and  in  this  age  of  great,  and  wonderful, 
and  rapid  improvement  almost  any  supposition  may  be  re- 
alized,) suppose  that  all  carriages  in  common  use  at  thetime 
Hill's  charter  was  granted  should  cease  to  be  used  at  all,  and 
that  carriages  should  come  into  common  use  propelled  by 
steam,  electricity,  condensed  air,  or  any  other  motive  power, 
that  in  the  march  of  human  improvement  may  be  discovered, 
and  which  carriages  the  bridge  of  Hill  could  not  sustain  and 
pass  over:  would  Hill  or  his  assigns  be  compelled  by  the 
terms  of  their  charter  to  furnish  a  bridge  capable  of  sustain* 
ing  and  passing  these  new  vehicles  ?  I  apprehend  not ;  they 
could  say,  and  doubtless  would  say,  we  are  only  bound  to 
furnish  a  bridge  capable  of  sustaining  and  passing^carriages 
in  common  use  at  the  date  of  our  charter.  Well,  if  they 
are  not  bound,  then  it  is  not  their  exclusive  privilege,  and  if 
not  their  exclusive  privilege,  then  it  is  no  violation  of  that 
exclusive  privilege  to  authorize  some  one  else  to  erect  a 
bridge  capable  of  answering  the  wants  and  necessities  of  the 
public.  The  supposition  I  have  made,  is,  I  grant,  a  very  im- 
probable one,  but  no  man  acquainted  with  the  improvements 
of  the  last  fifly  years  will  say  that  it  is  an  impossible  one. 

VOL.  XXV. — 29 
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But  be  this  as  it  may,  it  is  a  stronger  case  for  the  complain- 
ants than  the  one  actually  before  me.  In  the  case  I  have 
supposed,  it  might  be  contended  by  Hill  and  his  assigns  that 
it  was  their  exclusive  privilege  to  furnish  a  bridge  (or  the 
passing  of  carriages  in  common  use,  without  reference  to 
the  date  of  their  charter.  I  have  no  idea  that  this  position 
could  be  maintained  in  any  Court  of  justice,  but  there  would 
at  least  be  some  foundation  for  an  argument  The  case  be- 
fore me  is  very  different  Railroad  cars,  as  already  stated, 
are  not  in  common  use.  They  are  used  only  by  railroads* 
Hill  and  his  assigns,  under  no  possible  construction  of  thetr 
charter,  can  be  held  bound  to  furnish  a  bridge  capable  of 
sustaining  andr passing  them.  Now  if  I  am  right  in  the 
proposition  that  when  the  obligation  of  Hill  stops,  his  privi- 
lege stopS)  and  that  when  his  privilege  stops,  all  restrictions 
upon  the  public  stop,  then  it  would  be  no  violation  of  the 
charter  of  Hill,  to  authorize  the  defendant  or  any  one  else, 
to  erect  a  bridge  capable  of  sustaining  and  passing  railroad 


If  the  wants  and  necessities  of  the  public  require  such  a 
bridge,  and  the  charter  of  Hill  does  not  bind  him  to  furnish 
iij  then  it  is  not  only  the  r^tU  but  the  duty  of  the  Legisla- 
ture to  authorize  some  one  to  provide  it  This  cannot 
he  a  violation  of  Hill's  charter,  for  the  right  and  privilege  of 
furnishing  a  bridge,  except  for  the  passing  of  carriages  in 
common  use,  was  never  vested  in  him.  In  other  words.  Hill 
and  his  assigns  have  no  exclusive  privilege  of  bnildii^  a 
bridge  f6r  the  passing  of  railroad  cars.  The  prohibition  to 
the  Legislature  stops  where  the  exclusive  privilege  of  Hill 

atops. 

This  reasoning,  however,  will  not  avail,  if  it  be  true,  as 
contended  by  complainant's  counsel,  that  the  Legislature^j- 
not  authorized  the  defendant  to  build  their  bridge  within  the 
exclusive  limits  of  Dill.  The  charter  of  the  defendant  grants 
the  right  to  build  a  road  from  the  ^  City  of  Savannah,  or 
some  point  on  the  Central  Railroad,  near  Savannah,  to  Alba-^ 
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ny  OQ  the  Flint  river,  with  express  power  to  adopt  such 
route  as  the  said  company  may  select."  This  necessarily 
inrolves  the  power  to  build  a  bridge  across  the  Ogechee 
somewhere.  Are  the  five  miles  excluded  ?  They  are  if  a 
bridge  within  those  five  milps  would  be  a  violation  of  Hill's 
charter.  But  if  I  have  been  right  in  the  views  I  have  sub- 
mitted, a  bridge  within  the  five  miles,  for  the  passing  of  rail- 
road cars,  would  not  be  a  violation  of  Hill's  charter.  The 
same  reason  that  would  make  a  bridge  beyond  the  five  miles 
bwful,  applies  to  a  bridge  within  the  five  miles.  Why  would 
a  bridge  beyond  the  five  miles  be  lawful  ?  Because  it  would 
not  violate  the  exclusive  privilege  of  HilL  Then  a  bridge 
within  the  five  miles  would  be  lawful  for  the  same  reason, 
because  it  would  not  violate  the  exclusive  privilege  of  Hill. 
The  charter  of  defendant,  in  my  view,  grants  the  power  to 
build  a  bridge  for  the  passing  of  their  cars  across  the  Oge- 
chee at  any  point  where  the  route  selected  should  strike  it, 
provided  the  said  bridge  should  not  interfere  with  any  char- 
tered rights.  I  have  shown,  or  at  least  attempted  to  show, 
that  the  bridge  in  its  present  location,  does  not  interfere  with 
may  chartered  right& 

The  above  is  also  an  answer  to  another  proposition  of 
complainants'  counsel,  that  even  if  the  Legislature  have 
'  granted  the  authority  to  build  a  bridge  within  the  exclusive 
limits  of  Hill's  charter,  such  act  of  the  Legislature  would  be 
nnconstitutional  and  void.  The  act  of  the  Legislature  can- 
not be  unconstitutional,  unless  it  violates  the  charter  of  Hill ; 
but  I  have  already  decided  that  it  does  not  violate  the  char- 
ter of  Hill. 

The  demurrer  is  sustained,  and  the  bill  dismissed  with 
costs. 

To  this  decision  the  complainants'  counsel  filed  their  bill 
of  exceptions,  saying  that  the  Court  erred  on  the  following 
grounds: 

1st  Because  his  Honor  the  Judge  erred  in  deciding  that 
Ifae  bridge  constructed  by  the  Savannah,  Albany  and  Gulf 
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Railroad  Company,  thereby  taking  away,  or  destroying,  or 
depreciating  the  value  of  the  franchise  previously  granted 
to  the  complainants,  did  not  violate  the  exclusive  privilege 
previously  granted  to  the  complainants. 

2d.  Because  his  ^Honor  the  Judge  erred  in  deciding  that 
the  bridge  erected  by  the  Savannah,  Albany  and  Gulf  Rail- 
road Company  across  the  Ogechee  river,  did  not  violate  the 
exclusive  privilege  previously  granted  to  Joseph  Hill,  his 
heirs  or  assigns. 

3d.  Because  his  Honor  the  Judge  erred  in  deciding  that 
the  bridge  erected  by  the  Savannah,  Albany  and  Gulf  Rail- 
road Company  across  the  Ogechee  river,  did  not  violate  the 
fifth  section  of  the  act  of  the  Legislature  of  Georgia,  provi- 
ding that  it  should  not  be  lawful  for  any  person  or  persons, 
at  any  time  or  times,  to  build  any  bridge  or  keep  any  ferry 
on  the  river  Great  Ogechee,  within  five  miles  either  above 
or  below  the  said  bridge,  which  was  by  the  said  Act  exclu- 
sively vested  in  thei  said  Joseph  Hill,  his  heirs  and  assigns 

4th.  Because  his  Honor  the  Judge  erred  in  deciding  that 
,the  bridge  erected  by  the  Savannah,  Albany  and  Gulf  Rail- 
road Company  over  the'Great  Ogechee  River,  is  not  a  viola- 
tion of  the  exclusive  privilege  previously  vested  in  Joseph 
Hill,  his  heirs  and  assigns. 

5th.  Because  his  Honor  the  Judge  erred  in  sustaining  the  ^ 
demurrer  and  dismissing  the  bill. 

Ward,  Owen  &  Jones  for  complainants. 
Law,  Bartow  &  Lovell,  conircu 

r 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

This  is  a  proceeding  in  equity  at  the  instance  of  Wm  F. 
Law  and  others  to  restrain  by  injunction  ^the  Savannah,  Al* 
bany  and  Gulf  Railroad  Company  from  using  a  bridge  con- 
structed by  them  on  the  Great  Ogeechee  river ;  or  by  an  alter- 
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native  prayer,  to  compel  them  to  pay  damages  for  a  disturb- 
ance of  the  franchise  vested  in  complainants,  as  the  assignees 
of  Joseph  HilL 

By  an  Act  of  the  Legislature  of  Georgia,  passed  the  £6th 
of  June,  1806,  the  exclusive  right  of  erecting  a  bridge  over 
the  great  Ogechee,  at  a  place  designated  in  the  Act,  and  on 
certain  specided  conditions,  was  vested  in  Joseph  Hill,  his 
heirs  and  assigns,  Clayton^ a  Dig.p,  298.  The  grant  is  in 
these  words:  ^'It  shall  not  be  lawful  lor  any  person  at  any 
time  or  times  to  build  any  bridge  or  keep  any  ferry  on  the 
said  river,  great  Ogechee,  within  five  miles,  either  above  or 
below  said  bridge,»which  is  hereby  exclusively  vested  in  the 
said  Joseph  Hill,  his  heirs  and  assigns,'' 

The  complainants  aver  themselves  to  be  the  assignees  of 
Joseph  Hill,  the  grantee ;  and  that  all  the  conditions  of  the 
Act  obligatory  on  them,  have  been  duly  complied  with. 

By  an  Act  of  the  Legislature,  passed  the  25th  of  December, 
1847,  and  amended  the  20th  of  December,  1857,  a  company 
was  incorporated  by  the  name  of  the  Savannah  and  Albany 
Railroad  Company;  and  invested  with  all  the  privileges  of 
any  other  railroad  company,  for  the  purpose  of  constructing 
a  road  from  Savannah  or  some  point  on  the  Central  Rail- 
road near  Savannah  to  Albany  on  the  Flint  river,  with  ex- 
press power  to  adopt  such  route  as  the  company  may  select. 
The  defendant  has  selected  a  routes  which  crosses  the  great 
Ogechee  river  within  five  miles  below  the  bridge  erected  by 
Hill,  and  now  in  the  hands  of  his  assignees,  the  complain- 
ants, over  which  their  trains  are  carried  in  the  prosecution 
of  their  business. 

The  complainants  did  not  attempt  to  restrain  the  defend- 
ant in  any  other  way,  except  by  a  written  notice,  from  build- 
ing the  bridge ;  a  copy  of  which  is  attached  as  an  exhibit  to 
their  bilL  They  now  pray  for  an  injunction  to  restrain  the 
defendant  from  using  their  bridge,  alleging  its  construction 
to  be  a  violation  of  the  Act  of  1806 ;  and  an  infringement 
upon  their  exclusive  grant ;  or  in  the  alternative,  such  com- 
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pensation  by  way  of  damages  as  a  Court  may  decree  U  be  fit 
and  proper. 

To  this  bill  the  defendant  has  filed  a  general  demurrer, 
and  the  great  question  raised  by  the  demurrer  is,  and  which 
goes  t3  the  whole  bill,  whether  the  construction  by  the  de- 
fendants of  their  road  across  the  great  Ogechee  river  within 
five  miles  of  the  old  bridge  is  a  violation  of  the  exclusive 
right  vested  in  the  complainants  ?  If  it  be  decided  in  the 
negative,  the  bill  of  course  contains  no  equity. 

That  the  defendants  pass  the  great  Ogechee  river  constant- 
ly with  their  locomotives  and  trains  on  a  structure  they  have 
laid  across  said  river  within  the  limits  ^ecured  to  the  com- 
plainants, is  not  denied.  That  this  structure  is  not  only  call- 
ed a  bridge,  but  that  it  was  erected  for  the  safe  and  expeditious 
passage  of  passengers  and  freight,  whether  from  greater  or 
less  distances,  over  this  stream,  in  the  cars  or  carriages,  pro- 
vided for  that  purpose,  is  not  disputed.  Still  the  defendant 
insists,  that  notwithstanding  all  this,  theirs  in  not  such  a 
bridge  as  was  contem*plated  by  the  complainants'  charter; 
and  upon  this  single  point  this  case  rests. 

It  is  too  late  perhaps  to  deny,  that  the  franchise  granted  in 

1806,  is  a  contract     The  decision  of  the  Supreme  Court  of 

the  United  States,  in  the  celebrated  Dartmouth  College  case, 

has  imposed  that  doctrine,  at  least  for  the  present,  upon  the 

Courts  of  this  country,  whether  it  be  irreversibly  established, 

time  alone  can  show.    Nor  need  counsel  argue  so  earnestly; 

or  declaim  so  eloquently,  in  favor  of  the  inviolability  of  con- 

tracta     The  sole  inquiry  for  us  is,  the  true  exposition  of  the 

charter  of  1806.     Settle  that,  and  the  controversy  in  this  case 

is  ended.     For  while  it  is  admitted,  that  individual  interest 

must  be  subservient  to  that  of  the  public,  and  must  yield 

when  the  public  necessity  requires  it ;  and  that  chartered  rights 

no  more  than  any  others,  are  e>xempt  from  this  paramount 

right  of  the  State,  to  take  private  property  for  highways  or 

any  other  public  purpose,  still  neither  in  this,  nor  any  other 
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coQslitiitional  government,  will  this  be  done,  without  making 
to  the  individual  aggrievedjust  compensation. 

Grant  that  the  franchise  in  this  case  is  as  broad  as  com- 
plainants contend  it  is,  still,  if  a  crossing  for  the  SavannaK 
and  Albany  Railroad  would  have  been  impossible  at  any 
other  place,  the  old  bridge  site  itself  might  have  been  seized 
and  appropriated  for  this  purpose,  by  virtue  of  the  power  of 
eminent  domain  residing  in  and  reserved  to  the  people  of 
the  State;  making  due  compensation  of  course  to  the  pro- 
prietors. 

We  come  back  then  to  the  enquiry,  have  the  chartered 
rights  of  the  complainants  been  violated  by  the  defendant? 

No  one  pretends,  that  the  structure  erected  over  the  Oge- 
cbee  river,  by  the  defendant  is  not  a  bridge.  But  is  it  a 
bridge  in  contemplation  of  the  Act  of  1806  ?  Repudiating 
as  I  always  do,  the  two  modes  of  construing  the  statutes 
referred  to  by  law  writers,  the  one  literal  and  the  other  liberal, 
I  a5k,as  the  only  true  guide,  what  did  the  Legislature  mean  ? 
For  having  ascertained  that,  we  cannot  bind  them  beyond 
what  they  intended  to  bind  themselves.  Otherwise  you 
force  upon  the  public  the  performance  of  a  contract  which 
they  never  made. 

The  Legislature  granted  to  Joseph  Hill  the  privilege  of 
erecting  a  bridge,  and  when  from  accident  or  decay,  it  be- 
came impassable,  they  granted  also,  the  free  and  quiet  en- 
joyment of  a  ferry  on  the  same  conditions  as  those  of  the 
bridga  They  granted  the  privilege  of  erecting  a  toll  bridge^ 
capable  of  sustaining  and  passing  all  carriages  in  common 
use,  at  the  date  of  the  Act ;  and  in  the  contingency  stated,  of 
keeping  a  ferry  for  the  purpose  of  passing  such  carriages. 
They  allowed,  to  Joseph  Hill,  the  same  tolls  that  were  already 
allowed  to  Wade  Hampton  and  James  Gunn,  by  the  Act  of 
1790;  and  I  would  here  remark,  that  a  charter  had  been 
granted  to  Wade  Hampton,  and  General  James  Gunn,  and  a 
bridge  was  erected ;  but  the  franchise  to  these  grantees  was 
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leyoked  by  the  Act  of  1806,  on  account  of  alleged  misuser ; 
but  without  any  judicial  forfeiture  having  been  declared. 

But  to  resume.  The  Legislature  in  the  grant  to  Hill  spe- 
cified the  kind  of  bridge  to  be  built,  and  the  purposes  to 
which  the  exclusive  privilege  applied,  by  the  tolls  provided 
for  in  that  Act,  which  were,  for  loaded  wagons,  and  other 
four  wheeled  carriages ;  for  empty  carts  and  drays ;  for  a 
man  and  horse ;  for  foot  passengers ;  for  black  cattle ;  for 
hogs ;  sheep  and  goats ;  and  for  rolling  hogsheads  drawn  by 
horses. 

These  provisions  are  sufficient  to  satisfy  any  one,  that  (be 
exclusive  privilege  granted  to  Joseph  Hill,  was  that  of  erect* 
ing  a  bridge  for  the  transit  of  carriages  then  in  common  use ; 
and  for  the  other  articles  enumerated  in  the  Act  of  1790; 
and  that  consequently  the  protection  secured  to  him  by  the 
5th  section  of  the  Act  of  1806,  was  a  corresponding  protec- 
tion ;  that  is,  a  protection  against  the  erection  of  any  similar 
bridge  used  for  similar  transportation ;  and  that  it  cannot  be 
extended  without  doing  violence  to  the  obvious  meaning  and 
true  intent  of  the  grant,  to  the  construction  by  a  railroad 
company,  under  Legislative  sanction  and  authority,  of  a 
bridge  for  the  sole  purpose  of  affording  transit  for  its  cars. 

But  this  point  is  put  beyond  all  dispute  from  the  fact, 
that  railroads  at  that  distant  day,  were  wholly  unknown  in 
this  country.  Therefore  the  Legislature  could  not  have 
meant  to  guard  against  interference  by  a  mode  of  crossing, 
of  the  very  nature  and  existence  of  which  they  bad  no 
knowledge. 

Whether  then  we  look  to  the  language  of  the  Act  constra- 
cd  with  reference  to  the  subject  matter,  to  the  intention  of 
the  Legislature,  interpreted  by  the  state  of  things  existing  at 
the  date  of  the  Act,  to  the  situation  of  the  parties,  or  to  the 
thing  granted — ^its  nature  and  use  at  the  time,  it  seems  clear 
that  the  prohibitory  clause  in  the  Act  of  1806,  cannot,  in  jus- 
tice and  fairness,  be  made  to  extend  to  a  bridge,  erected  for 
the  transit  of  the  cars  of  the  railroad  company,  and  for  tba 


SAVANNAH,  JUNE  TERM,  1858.  457 


MoLeod  et  %L,  vs.  The  BaTannah,  Albany  and  Gulf  R.  R.  Co. 


purpose  alone ;  the  said  clause  being  utterly  irrelevant  to 
tRat  sort  of  bridge. 

But  it  is  insisted  that  all  this  can  make  no  difference,  and 
the  question  is  propounded,  can  a  grant  of  this  kind  be  in- 
fracted, because  an  advantage  not  contemplated  at  the  time, 
may  result  from  its  violation.  It  is  asked,  is  there  any  im- 
plied condition  in  such  a  grant,  that  upon  some  new  im- 
provement being  made,  the  grant  should  be  void  ? 

Without  stopping  to  examine  whether  this  be  a  candid 
mode  of  meeting  the  difficulty,  we  understand  it  to  be  now 
solemnly  settled,  that  the  grantee  in  such  a  case  as  this,  can 
take  nothing  by  implication.  Charles  River  Bridge  vs.  WaT" 
Ten  Bridgej  11  Peters^  420 ;  Shorter  vs.  Smith,  9  Ga.  R.  517. 
And  further,  that  the  rule  which  requires  the  grant  to  be  ta- 
ken most  strongly  against  the  grantor,  does  not  apply  to  a 
Legislative  Act.  But  that  on  the  contrary,  any  ambiguity  in 
the  terms  of  a  charter,  shall  operate  against  the  grantees ; 
and  that  grafts  of  exclusive  privileges  to  corporations  or  in- 
dividuals are  to  be  strictly  construed.  And  that  if  the  terms 
of  the  contract  are  doubtful,  the  doubt  must  enure^  to  the 
benefit  of  the  public  McLeod  et  al  vs.  Burroughs,  9  Gcu  R, 
320,  221,  222  ;  Justices  of  the  Inferior  Court  vs.  Plank  Road 
Compamfj  9  Ga.  R.  479,  480 ;  Devarris  on  Statutes,  40,  41, 
ei  seq.  48 ;  Mayor  of  Macon  vs.  M.  and  W.  Railroad,  7  Qcl 
S.  227. 

Our  conclusion  is,  that  the  structure  on  the  great  Ogechee 
river  by  the  defendant,  is  part  of  the  railway  only;  and  not 
a  bridge  in  the  sense  of  the  charter  of  1806.  Certainly  it  is 
not  a  toll  bridge  in  the  meaning  of  the  franchise  granted  to 
Joseph  Hill.  That  if  the  value  of  the  complainants*  fran- 
chise be  impaired  by  the  Acts  of  1847  and  1851  ;  still  this 
does  not  impair  the  obligation  of  the  contract  entered  into 
by  the  Stat^,  with  Joseph  Hill ;  there  being  nothing  in  that 
contract  to  deprive  the  people  of  Geoi^ia  of  the  benefits  of 
the  new  system  of  intercommunication  introduced  by  the 
inventian  of  railroads ;  nor  to  forbid  the  passage  of  a  law 
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^authorizlDg  the  constmction  of  a  railroad  at  the  place  in 
question.  Indeed  for  myself,  I  am  strongly  inclined  to  think, 
the  Dartmouth  College  case  to  the  contrary  notwithstanding^ 
that  it  was  not  in  the  power  of  the  Legislature  of  1806,  to 
make  a  contract,  of  the  character  that  this  is  claimed  to  be, 
which  should  have  the  effect  of  taking  from  their  successors, 
for  all  coming  time,  the  right  of  opening  any  such  new 
methods  and  channels  of  trade  and  travel,  as  their  posterity, 
at  the  end  of  a  half  century,  might  deem  essential  to  the 
comfort,  convenience  and  prosperity  of  the  present  and  fu- 
ture generations. 

It  is  yielded  in  the  argument,  that  it  is  not  the  line  of  tra- 
vel, but  the  right  of  portage  merely,  that  has  been  granted 
to  the  complainants ;  and  that  the  defendant  could  tunnel 
the  river  and  cross  immediately  under  the  complainants' 
toll  bridge.  In  my  judgment,  this  surrenders  the  whole  casa 
For  we  have  seen,  that  there  is  no  such  magic  in  the  mere 
word  bridge,  that  can  constitute  the  right  to  interfere  in  this 
case. 

On  the  one  hand,  the  railroad  bridge  can  be  used  merely 
for  the  appropriate  purpose  of  passing  locomotive  engines^ 
and  trains  of  cars  on  their  way  between  the  termini  of  the 
road  and  the  various  intermediate  stopping  places ;  and  is 
incapable,  as  a  bridge,  of  being  used  for  the  passage  of  any 
vehicle,  animal  or  even  foot  passenger  for  whose  passage 
the  complainants  are  entitled  to  receive  toll :  and  therefore 
does  not  violate  the  charter  granted  to  HilL  And  on  the 
other  hand,  complainants'  bridge  has  not  the  capacity  to  carqr 
over  the  river  the  company's  engines  and  trains;  and  even 
if  they  could,  it  would  be  questionable,  whether  they  would 
be  entitled  to  collect  toll  for  the    same.    The   franchises 

4 

are  totally  different  and  do  not  interfere  the  one  with 
the  other;  what  is  the  defendant  to  do?  They  have  a  right 
of  transit  across  the  river.  The  complainants  cannot  and  will 
not  pass  them.  Are  they  not  entitled  to  provide  the  means 
of  crossing  themselves  ?    A  caravan  arrives  with  an  enor- 
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mous  elefthant,  the  old  bridge  is  too  weak  to  bear  the  weight 
of  the  animal  The  proprietor  refuses  to  put  him  orer. 
Have  not  the  owners  a  right  to  provide  the  means  by  flat 
or  otherwise  to  transport  their  property  ? 

But  we  forbear  to  discuss  the  question.  The  identical 
principle  involved,  has  come  before  the  Courts  of  New  York, 
and  been  solemnly  adjudicated  adversely  to  the  claim  setup  hj 
the  complainants  in  their  bill.  In  the  case  of  the  Mohawk 
Bridge  Company  against  the  Utica  and  Schenectady  Rail- 
road  Company  J  6  Paige^  564.  Chancellor  Walworth  sajrs: 
**  Neither  is  the  Legislature  deprived  of  the  power  to  provide 
for  the  conveyance  of  freight  or  passengers,  from  one  part  of 
the  State  to  another,  by  an  improvement  which  was  entirely 
unknown,  at  the  time,  when  the  grant  to  the  bridge  compa- 
ny was  made.  And  if  the  grant  had  in  terms  given  to  the 
corporation  the  exclusive  right  of  erecting  a  toll  bridge  across 
the  river  at  Schenectady,  this  subsequent  grant  to  the  rail- 
road company  to  cross  the  river  with  their  railway  from 
Schenectady  to  Utica,  and  to  transport  passengers  thereon,  in 
the  ordinary  course  of  their  business,  in  the  conveyance  of 
travelers  from  one  place  to  another,  would  not. have  been 
an  infringement  of  the  privileges  conferred  by  such  prior 
grant;  as  the  railroad  bridge  would  not  be  a  toll  bridge,  with- 
in the  intent  and  meaning  of  the  grant  to  the  first  company." 

I  am  aware  that  a  decision  has  been  made  in  Connecticut 
counter  to  those  in  New  York.  But  it  is  New  York,  and  not 
Connecticut,  that  has  given  the  law  to  the  States  of  this 
Union,  as  the  history  of  our  jurisprudence  will  demonstrate. 

It  is  needless  to  kick  against  the  pricks.  Old  things  must 
give  place  to  new.  The  forest  must  yield  to  the  waving 
harvest  and  golden  fruit ;  the  red  man  of  the  woods  to  the 
sturdy  and  stalwart  Saxon ;  the  turnpike  to  the  canal,  and 
both  to  the  railway.  The  complainants*  were  free  to  aban- 
don their  bridge  at  any  time,  as  did  Hampton  &  Gunn,  and 
there  was  none  to  molest  them.  There  was,  in  this  respect, 
no  mutuality  in  this,  so  called,  contract    And  if  their  profits 
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have  been  impaired  by  this  new  mode  of  travel  and  trans- 
portation across  rivers  and  morasses,  they  s^and  in  no  worse 
situation,  and  are  no  more  entitled  to  compensation,  than  are 
thousands  of  individuals  throughout  the  land,  who  are  daily 
subjected  to  losses  and  ruin  by  new  inventions  and  improve- 
ments, superseding  and  displacing  those  already  in  use. 
They  have  reaped  no  doubt,  long  ago,  twice-told,  the  money 
they  have  expended,  and  should  be  satisfied  with  a  mono- 
poly of  a  half  a  century,  granted  improvidently,  if  not  illegal- 
ly— the  prior  right  to  Hampton  &  Gunn,  never  having  been 
judicially  forfeited.  3  Kent,  458 ;  Thompson  vs.  The  Feopk, 
83  fFendell,  579,  580,  596. 

By  my  direction,  my  friend  Mr.  Smale,  assistant  Reporter, 
has  inserted  entire,  in  the  bill  of  exceptions,  the  admirable 
judgment  pronounced  in  this  case  by  our  brother  Fleming; 
from  whom,  whenever  I  have  the  misfortune  to  differ,  which 
has  been  but  seldom,  I  suspect  the  soundness  of  my  own 
opinion.  Would  that  the  briefs  of  the  able  counsel  who  so 
thoroughly  investigated  this  question,  were  allowed  by  law 
to  be  reported.  Their  omission  in  this  and  other  cases  is 
an  irreparable  loss  to  the  profession.  To  their  labors  I  am 
greatly  indebted  for  the  alleviation  of  my  own. 


Judgment  affirmed. 


Bennino,  J.  concurring. 


The  Savannah,  Albany  and  Gulf  Railroad  Company  erec- 
ted a  bridge  for  their  Railroad,  across  the  great  Ogechee, 
**  within  five  miles'*  of  the  toll  bridge  of  the  plaintiffi  in 
error. 

The  charter  of  the  company  said  what  was  equivalent  to 
saying,  that  they  might  erect  this  bridge. 

The  fifth  section  of  the  Act  of  1806,  authorizing  the  erec- 
tion of  the  toll  bride,  has  these  words :  *  it  shall  not  be  law- 
ful for  any  person  or  persons,  at  any  time  or  times,  to  baild 
any  bridge,  or  keep  any  ferry,  on  the  great  Ogechee,  within 
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five  miles,  either  above  or  below  the  said  bridge,"  (the  toll 
bridge,)  "  which  is  hereby  exclusively  vested  in  the  said  Jo- 
seph Hill,  his  heirs,  and  assigns/' 

The  second  section  had  given  to  Joseph  Hill,  his  heirs  and 
assigns,  the  exclusive  privilege  of  erecting  the  toll  bridge. 

The  fourth  section  gave  him  the  right  to  receive  *^  a  toll 
equal  to  that,"  theretofore,  "  granted  to"  "  Wade  Hampton 
and  James  Gunn." 

The  toll  granted  to  them  was,  "for  every  loaded  wagon,  and 
other  four  wheeled  carriage,  four  shillings  and  eight  pence ; 
for  every  empty  wagon,  two  shillings  and  four  pence;  *'  for 
every  loaded  cart,  or  other  two  wheeled  carriage,  two  shil- 
lings and  four  pence;  for  every  empty  cart,  or  dray,  one  shil- 
ling and  two  pence r  for  a  man  and  horse,  six  pence;  for  a 
a  foot  passenger,  three  pence ;  for  all  black  cattle  per  head, 
three  pence ;  for  hogs,  sheep,  and  goats,  two  pence ;  for  every 
rolling  hogshead  with  two  horses,  and  drawn,  one  shilling 
and  two  pence ;  for  every  rolling  hogshead  with  one  horse 
and  drawn,  one  shilling  and  no  more,"     Watk.  Dig.  420. 

The  question  may  be  stated  in  general  terms,  to  be  this : 
Have  the  plaintiffs,  the  owners  of  the  toll  bridge,  a  right  to 
eue  the  Railroad  Company,  for  the  erection  of  the  railroad 
bridge  ? 

The  Court  below  held  that  they  have  not;  and  I  think, 
that  it  held  right. 

[1.]  Grants  of  monopolies  from  the  Legislature,  like  the 
grant  contained  in  the  Act  of  1806,  are  to  be  construed 
strictly,  so  as  to  make  them  convey  as  little  as  possible. 

This  Court,  speaking  of  this  very  grant,  said,  that  such 
grants  are  to  be  strictly  construed."  McLtod  vs.  Burroughs, 
9.  Oa.  221. 

These  grants  from  the  Legislature,  occupy  in  our  law 
much  the  same  place,  which,  grants  from  the  King,  occupy 
in  the  English  law;  and  they  must  receive  much  the  same 
construction.  ^  By  the"  (King's)  "  grant  of  all  mines  in  such 
a  soil,  altho'  the  grant  be  ex  certa  sdentia  et  mero  motu. 
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nines  royal  of  gold  or  silver^  shall  not  pass,  but  the  worda^ 
(soil  and  mines,)  shall  be  taken  in  a  common  sense;  and  to  a 
common  intent ;  but  to  have  them  pass,  there  ought  to  be 
special  words."     1  Coke  46.     7%e  caseo/JlHin  fFoods. 

According  to  this,  the  words,  "  any  bridge,"  contained  in 
the  grant  of  1806,  are  to  ''be  taken  in  a  common  sense,  and 
to  a  common  intent."  Taken  in  this  manner  they  will  no 
more  include  a  railroad  bridge,  than  will  the  words,  ''all 
mines,"  taken  in  this  manner,  include  gold  or  silver  mines. 
In  1806,  when  the  words,  ''any  bridge,"  were  used,  railroads 
and  railroad  bridges  were  unknown.  It  is  therefore,  impos- 
sible, that  the  legislature,  in  using  the  words,  "any  bridge,** 
could  have  had  railroad  bridges  in  their  mind. 

I  think,  then,  that  the  words,  "any  bridge,"  in  the  Act  of 
1806,  do  not  include  railroad  bridges. 

[2.]  But,  if  I  though  they  did,  1  should  still  think  the  plain- 
tiffs not  entitled  to  sue  the  defendants,  or,  at  least,  not  enti- 
tled to  recover  of  the  defendants,  more  than  nominal  dama- 
ges. 

A  toll  bridge  is  a  public  highway  over  which,  cverj'  body^ 
with  his  goods  and  vehicles,  has  the  right  to  pass.  If  xhete 
MB  a  toll  laid  on  him,  or  on  his  goods,  or  on  his  vehicles,  he 
cannot  pass  without  paying  toll ;  if  there  is  no  toll  laid  od 
liim  or  on  his  goods,  or  on  his  vehicles,  he  can  pass  without 
paying  toll. 

In  the  case  of  the  present  bridge,  a  man  could  pass  the 
bridge,  toll  free,  with  a  drove  ot  mules  or  horses,  or  with 
camels,  or  elephants;  or  riding  in  a  sleigh,  or  in  a  one  wheel- 
ed carriage,  for  on  none  of  these  things  is  any  toll  huposed. 

So,  I  suppose,  for  the  same  reason,  the  army,  horse,  fooT^ 
and  artillery,  could  pass  toll  free. 

In  a  word,  every  thing  could  pass;  and  every  thing  on 
which,  no  toll  was  laid,  could  pass  toll  free. 

This  being  so,  a  railroad  car,  with  its  load  of  passengers, 
or  freight,  would  have  the  right  to  pass  the  bridge  toll  free, 
for  no  toll  is  laid  upon  the  passage  of  such  a  car.     Tnie,  a 
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lailroad  car  might  find  some  difficulty  in  getting  to,  and  over, 
the  bridge ;  but  this  does  not  affect  the  right;  and,  besides, 
a  time  may  come,  and,  in  the  opinion  of  many  persons,  will 
come,  when  the  steam  engine,  with  its  train  of  cars,  will  be 
seen  running  on  ihe  common  roads. 

But  if  this  be  so,  then  it  can  be  no  injury  to  the  bridge, 
diat  railroad  cars  do  not  pass  over  it,  but  pass  the  river  else, 
where ;  it  must  be  a  benefit;  it  must  be  the  means  of  sa- 
Ting  the  bridge,  from  much  wear  and  tear,  if  not,  from  des- 
Iruetion,  under  the  mighty  weight  of  the  strange  engines  and 
carsL 

The  case  stands  thus :  The  Railroad  Company  have  the 

light  to  cross  the  toll  bridge  with  their  engines,  cars,  &c.  toU 

fiea     They  do  not  choose  to  insist  on  this  right,  but  choose 

to  cross  on  a  bridge  of  their  own  ; — Can   the  owners  of  the 

toll  bridge  sue  the  Bailroad   Company  for  pursuing  this 

eoarse  ?    If  they  can,  surely,  it  cannot  be,  that  they  are  en* 

thled  to  recover  more  than  nominal  damages. 

I  think  the  judgment  of  the  Court  below  ought  to  be  affirm* 
ed. 

McDonALD,  J.  dissented. 


B.  W.  Rogers,  Sheriff,  &c.,  plaintiff  in  error,  vs.  Robert  H» 

Mat,  defendant  in  error. 

A  Skeiiff  Arrested  a  dcfondant  in  ea,  so.,  and  took  from  him  a  defective  bond  nodar 
the  honeel  debtorti'  Act  Of  1823,  and  Ictbim  go  ai  large.  In  doing  this,  the  Sher- 
iff aeted  in  good  faith,  and  ander  legal  advice.  Afterwards,  the  Sheriff  re-arrested 
the  defendant,  and  took  another  and  a  perfect  bond,  under  the  Act  aforoiald ;  and 
Aia  be  did,  time  enough  to  make  the  bond,  Ae.,  returnable  to  the  same  Term,  ti> 
whieh  tbe  fint  bond,  Ao.,  were  properly  returnable. 

Meld,  That  the  Sheriff  was  not  liable  to  a  rule  for  the  money  due  on  the  f  a.  so. 
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Rule,  from  Columbia  county.  Decided  by  Judge  Holt, 
April  Term,  1858. 

A  motion  was  made  in  the  Court  below  by  Robert  H.  May, 
for  a  rule  nisi  against  Richard  W.  Rogers,  Sheriff,  to  show 
cause  why  he  should  not  be  attached  for  contempt,  in  per- 
mitting a  voluntary  escape  of  Richard  Downs,  who  had  been 
arrested  by  said  Sheriff,  under  a  capias  ad  satisfaciendum  in 
favor  of  Robert  H.  May  vs,  Richard  Downs. 

The  Sh^iff  showed  for  cause,  that  on  the  5th  of  February, 
1858,  he  had  arrested  said  Richard  Downs,  and  taken  the 
bond  then  in  Court  and  returned  his  acts  and  doiags,  with 
the  writ  and  bond,  to  Thomas  M.  Berrien,  from  whom  he 
received  the  writ;  and  that  the  said  Thomas  M.  Berrien  re- 
turned said  writ  and  bond  to  the  Superior  Court  That  in 
doing  this,  he  acted  in  good  faith  and  by  advice  of  counsel; 
that  on^the  21st  April,  1858,  he  had  re-arrested  Richard 
Downs,  and  taken  a  bond  in  strict  conformity  with  the  stat* 
ute ;  that  no  Term  had  been  lost,  and  that  the  plaintiff  in  co. 
so.  had  not  been  injured  in  any  respect 

The  first  bond  was  defective  in  several  particulars.  It 
was  payable  to  the  Sheriff  It  stated,  that  the  defendant 
was  arrested  at  the  iastance  of  Robert  tl.  May  &  Co.,  when 
the  CO,  sa.  was  in  the  name  of  Robert  H.  May.  It  was  made 
returnable  to  the  Court  next  after  its  date,  which  was  only 
thirteen  days  off.  It  was  conditioned  for  the  defendant's 
appearance  to  take  the  benefit  of  the  Acts  df  the  General  As- 
sembly for  the  relief  of  honest  debtors,  instead  of,  to  stand  to 
and  abide  by,  such*proceedings  as  might  be  had  in  relation 
to  his  taking  the  benefit  of  the  Act  of  1823,  for  the  relief  of 
honest  debtors. 

After  argument,  the  Court  held  that  the  bond  was  void; 
that  the  Sheriff  was  guilty  of  a  voluntary  escape,  and  ame- 
nable to  the  rule  for  contempt,  and  overruled  every  ground 
assumed  by  the  Sheriff;  and  to  this  decision  of  the  Court  the 
Sheriff  filed  his  bill  of  exceptions,  assigning  the  same  as  error. 
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McEjsnzie  &  Ward  ;  and  Millsrs  &  Jackson,  for  plain- 
tiff in  error. 

C.  H.  Shocklet,  contra. 

By  the  Cbwr^^-BENNiNG,  J.  delivering  the  opinion. 

Ought  the  rule  nisi  against  the  Sheriff,  to  have  been  made 
absol  ute  ? 

It  ought  not  to  have  been,  if  the  escape  was  a  negligent 
one.  This  is  not  disputed.  The  Court  below  considered 
the  escape  to  have  been,  not  a  negligent,  but  a  voluntary, 
one. 

If  we  go  by  what  is  said,  and,  perhaps,  what  is  decided, 
in  Colley  vs.  MorgaUj  (S  Go.  185,^  we  must  say,  that  the  es- 
cape was  no  more  than  a  negligent  one.  And  we  incline  to 
think,  that  it  was  no  more  than  a  negligent  ona  The  reason 
why  the  Sheriff  let  the  defendant  go  at  large,  was,  not  that  he 
wished  him  to  be  at  large,  but,  that  he  felt  himself  constrain-- 
ed  by  the  law^  (mistaken  though  he  might  be,)  to  let  him  go 
at  large — that  law  which  he  had  to  interpret  for  himsel£ 

Would  such  an  escape  as  this,  amount  even  by  the  com- 
mon law,  to  a  satisfaction  of  the  debt  ?  '  Hardly. 

No  case  was  cited  in  which,  an  escape  in  such  a  case  as 
this,  was  held  to  be  voluntary. 

But  say  that  this  escape  was  vohmtary,  does  it  follow  that 
the  rule  should  have  been  made  absolute? 

The  reason  why  a  voluntary  escape  subjected  the  Sheriff, 
by  the  common  law,  so  absolutely  to  the  payment  of  the  debt, 
was,  that  by  a  voluntary  escape,  the  ca.  so.  became  satisfied, 
or,  at  leBLStf  functus  officio,  so  that  the  Sheriff  could  not 
re-arrest  the  defendant  under  it.     Watson  Sf^.  141. 

But  the  common  law  in  this  respect,  has  been  changed  by 
our  statutes. 

An  Act  of  1811  says,  that  both  thej^  fa.  and  the  ca.  sa. 
^  shall  be  of  full  force  until  satisfied,  without  being  obliged 

VOL.  XXV. — 30 


466  SUPREME  COURT  OF  GEORGIA. 

Rogers y  Sheiifl^  ts.  Bfftjf 

to  be  renewed  on  the  Court  roll  from  year  to  year."  Cobb, 
Big.  510. 

An  Act  of  1843,  says,  that  ^  in  any  case  where  a  debtor 
has  been  arrested  under  an  execution  against  the  body,  and 
is  afterwards  discharged  from  such  imprisonment,  either  by 
the  authority  of  the  plaintiff  or  otherwise,  without  the  debt 
being  paid,  that  such  arrest  and  discharge  shall  not  operate 
as  a  satisfaction  of  the  debt,  but  the  debtor's  property 
shall  be  liable  to  the  judgment  as  though  no  arrest  had  been 
made."    /dL  515. 

This  repealed  the  common  Uw  rule  which  says,  that  a 
liberation  of  the  arrested  debtor  shall  be  a  satitfactiofi  of  the 

And  the  effect  of  it  in  the  present  case,  was,  to  prevent  the 
CO.  9CU  from  being  ^  satisfied''  by  the  act  of  the  Sheriff  in  let- 
ting the  defendant  go  at  large  on  receiving  from  him  the  first 
bond. 

The  CO.  sa.  thus  being  prevented  from  being  ^  satisfied,*' 
by  this  act  of  the  Sheriff,  the  statute  of  1811,  aforesaid,  came 
in,  and  said,  that  the  ecu  so.  should  be  *^  of /uli  force  until 
satisfied."  And  if  the  ca.  sa.  was  still  of  force  after  this  act^ 
then  the  Sheriff  had  the  right  to  re-arrest  under  it 

Is  it  true,  that  the  latter  words  aforesaid,  of  the  statute  of 
1843,  would,  if  they  were  all,  authorize  an  implication,  that 
satisfaction  was  to  be  sought  for  only  out  of  the  debtor's 
property?  But  those  words  are  not  all;  there  are  the  words 
of  the  statute  of  1811,  which  are,  that  the  ca.  sa.  "shall  be  of 
full  force  until  satisfied ;"  and  we  are  not  allowed  to  make  a 
statute  by  implication  repugnant  to  another  statute,  if  there 
is  not  some  great  necessity*  for  doing  sa  There  is  no  such 
necessity  here. 

These  things  being  so,  we  think,  that  the  Sheriff  had  the 
right  to  make  the  second  arrest,  and  to  take  the  second  bond ; 
and,  that  as  he  acted  throughout  in  good  faith,  and  under  le- 
^1  advice,  and,  as  no  Term  of  the  Court  was  lost  by  his  mis- 
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take,  the  rule  against  him  should  not  have  been  made  ab- 
8oluta 

Judgment  reversed. 


Simeon  Wabnock  prepounder,  plaintiff  in  error^vs.  Green  G. 
Watson,  et  al  caveators,  defendants  in  error. 

TvmmB  who  are  cited  in  the  Coart  of  Ordinaiy,  become  partiea  to  the  proceeding, 
asd  when  there  is  an  appeal  in  that  proceeding,  they  are  carried  up  as  parties  to 
the  appellate  Court,  though  they  may  aot  be  the  actual  appellants :  consequently, 
ti  may  happen,  that  the  appeal  will  be  good  as  to  them,  when  it  will  not  be  good 
aa  to  the  actual  appellants. 

Caveat,  from  Burke  county.  Decided  by  Judge  Holt, 
April  Term,  1858. 

This  was  an  appeal  by  Green  G.  Watson,  caveator,  from 
the  following  order  and  judgment,  passed  by  the  Ordinary  of 
the  county  aforesaid,  at  the  January  Term,  1858,  of  his 
Court: 

^Upon  the  application  of  Simeon  Warnock,  of  the  county 
of  Burke,  to  set  up  a  nuncupative  will  of  Everett  Tindall, 
late  o[  said  county  deceased,  and  to  have  granted  to  him  let- 
ters testamentary  thereon,  it  appearing  to  the  Court  by  the 
testimony  of  Dr.  Charles  A.  Thompson,  James  M.  Sheppard 
and  William  Jenkins,  that  Everett  Tindall  aforesaid,  did,  on 
or  about  the  fifteenth  day  of  November,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty-seven,  in  the  time  of  his  last  sick- 
ness, and  in  the  house  of  his  (the  said  deceased's)  habitation, 
he  being  then  and  there  sound  in  mind,  pronounce,  in  the 
presence  of  said  witnesses,  his  nuncupative  will,  in  the  words 
followi  ng :" 

**  I  call  upon  you  all  to  bear  witness,  it  is  my  wish  and 
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will,  if  I  die,  that  all  my  property  shall  go  to  my  child:  I 
want  my  cousin,  Simeon  Warnock,  to  be  my  Executor,  man- 
age my  affairs,  pay  my  debts,  and  save  what  he  can  for  my 
child.  I  want  him  to  take  my  child  home,  raise  it,  and  man- 
age the  property  for  it  All  of  you  bear  witness  that  this  is 
my  last  will/' 

^^And  it  further  appearing  to  the  Court  that  the  said  de- 
ceased left  no  widow,  and  only  one  child,  a  girl,  named 
Martha  Lurania,  to  whom  process  has  issued,  calling  upon 
her  to  contest  the  setting  up  of  the  said  nuncupatire  will,  if  she 
desires.  It  is  therefore,  ordered,  that  the  said  testamentary 
words  be  set  up  as  the  nuncupative  will  of  deceased,  that  they 
be  admitted  to  probate,  and  that  letters  testamentary  thereon 
be  issued  to  Simeon  Warnock,  the  executor,  therein  named, 
in  terms  of  the  statute  in  such  case  made  and  provided." 

Upon  the  calling  of  the  said  cause  in  the  Court  below,  the 
propounder  of  said  will,  by  his  attorneys,  moved  to  dismiss 
the  appeal  of  the  said  caveator,  on  the  following  grounds: 

I.  Because  the  appeal  had  not  been  legally  transmitted  by 
the  Ordinary  to  the  Clerk  of  the  Superior  Court ;  and  because 
there  was  no  evidence  before  the  Court  that  any  appeal  had 
been  entered. 

II.  Because  the  said  Green  G.  Watson  was  not  a  party  in- 
terested in  the  said  proceeding,  and  had  no  right  to  caveat 
the  same;  nor  to  appeal  from  the  said  judgment,  for  the  fol- 
lowing reasons : 

1st.  Because  he  was  not  named  in  said  will,  either  as  exe- 
cutor or  legatee ;  and  his  interest  in  said  will,  or  in  thd  estate 
of  said  deceased,  did  not  appear  either  by  his  own  oath  or 
any  other  proof 

2d.  Because  his  caveat  does  not  disclose  such  an  interest 
as  entitled  him  to  be  heard  in  said  cause. 

3d.  Because  he  had  no  interest  under  said  will ;  was  not 
next  of  kin  to  the  deceased,  and  would  not  have  been  a  dis- 
tributee of  the  estate  of  said  deceased  if  he  had  dted  intes- 
tate. 
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4th.  Because  none  but  the  widow,  or  next  of  kindred  of 
the  testator  are  allowed  to  contest  the  setting  up  and  pro- 
bate of  a  nuncupative  will. 

With  regard  to  the  interest  of  caveator,  it  appeared  that 
Everett  Tindall  died,  leaving  no  widow,  and  only  one  child 
to- wit :  Martha  Lurania,  an  infant  about  six  or  seven  years 
old ;  that  Green  G.  Watson  was  the  maternal  uncle  of  the 
child  ;  Simeon  Warnock,  the  cousin  of  the  testator ;  and  that 
no  affidavit  by  the  said  caveator  of  his  interest  had  been  filed 
with  the  Ordinary,  or  in  this  Court,  nor  did  any  other  inter- 
est appear  than  his  said  relationship. 

After  argument  the  Court  decided  against  propounder  on 
the  motion  to  dismiss,  for  irregularity  in  the  transmission  of 
the  appeal.  The  Court  further  decided  that  Green  G.  Watson 
was  not  entitled  to  be  heard  in  the  Court  of  Ordinary,  nor  in 
this  Court,  in  these  proceedings,  because  he  was  not  a  party 
interested  therein,  and  dismissed  his  appeal. 

But  it  appearing  to  the  Court,  during  the  argument,  by  the 
papers  in  the  cause,  and  the  admission  of  counsel,  that  the 
said  minor  child  had  no  guardian,  and  that  at  the  trial  be- 
fore the  Ordinary  of  said  cause,  no  guardian,  ad  litem,  had 
been  appointed  for  the  said  child,  the  Court  thereupon  decided 
that  inasmuch  as  the  said  child's  interest  had  not  been 
represented  in  the  said  proceedings  before  the  Ordinary, 
that  they  were  ex  part  e,  irregular  and  wholly  void,  and  should 
be  remanded  to  the  Ordinary  for  a  re-hearing.  Whereupon 
the  Court  passed  the  following  order: 

"  It  is  ordered  by  the  Court  that  Malcome  D.  Jones  be  and 
he  is  hereby  appointed  guardian  ad  litem  of  Martha,  infant 
daughter  of  the  testator.  That  the  cause  be  remanded  to  the 
Court  of  Ordinary,  and  that  the  Court  of  Ordinary  be  direct- 
ed, and  it  is  hereby  directed  to  hear  the  application  of 
the  propounder  of  said  nuncupative  will,  and  make  such  or- 
der in  relation  to  said  will,  as  it  may  deem  right  according  to 
law." 

Whereupon  the  counsel  for  the  propounder  excepted,  to  so 
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much  of  the  opinion  and  judgment  of  said  Court,  as  decided 
that  the  said  proceedings  before  the  Ordinary  and  the  judg- 
ment therein  were  irregular  and  void,  and  that  the  said  cause 
should  be  remanded  to  the  said  Court  of  Ordinary  for  a  re- 
hearing. 

Jones  &  Sturges,  for  the  plaintiff  in  error. 

Bennett,  contra. 

By  the  C§urt. — Benning,  J.  delivering  the  opinion. 

The  first  ground  of  the  motion  to  dismiss  the  appeal,  was 
abanddned  in  this  Court. 

Was  the  Court  below  right,  on  the  other  grounds,  in  dis- 
missing the  appeal,  and  in  remanding  the  case  to  the  Court 
of  Ordinary? 

We  think  not 

Process  had  issued  to  the  infant  from  the  Court  of  Ordin- 
ary, calling  upon  her  to  contest  the  nuncuptive  will,  if  she 
desired  to  do  so.  ^ 

She,  therefore,  was  a  party  to  the  cause  in  the  Court  of 
Ordinary. 

After  the  decision  of  the  cause  in  that  Court,  Green  6. 
Watson  came  before  the  Ordinary,  and,  as  the  '^  next  of  kia" 
to  the  infant,  demanded  an  appeal  from  the  decision;  and 
an  appeal  was  granted  to  him,  and  the  case  was  transmitted 
to  the  Superior  Court 

There  was  an  appeal,  then,  regularly  received  by  the  low- 
er Court,  and  regularly  transmitted  to  the  higher  Court 

An  appeal  carries  up  the  whole  casa  Therefore,  it  must 
carry  np  all  the  parties  to  the  case. 

This  appeal,  then,  in  carrying  up  this  case,  carried  up  the 
infant,  as  one  of  the  parties  to  the  case. 

The  case,  including  the  parties  to  it,  being  thus  regularly 
carried  up,  the  appellate  Court  ohiMi^d.  jurisdiction  of  the 
case  including  the  parties  to  it 
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These  things  being  so,  suppose  it  true,  that,  as  Watson  had 
no  interest,  the  appeal  ought  to  have  been  dismissed  as  to 
him,  did  it  thence  follow,  that  it  ought  to  have  been  dismiss* 
ed  as  to  the  infant  ?  Certainly  not.  She  had  an  interest. 
She  had  the  only  interest ;  and  dismissing  the  appeal  as  to 
her,  would  not  have  been  determining  the  appeal  '^  accords 
ing  to  law  and  right,'*  the  mode,  according  to  which,  the 
statute  says,  that  appeals  from  the  Court  of  Ordinary,  must  be 
determined.    Pr.  Dig.  238. 

We  think,  then,  that  the  Court  ought  not  to  have  dismiss* 
ed  the  appeal  as  to  the  infant,  but  only  as  to  Watson ;  and,  thal^ 
after  dismissing  the  appeal  as  to  Watson,  the  Court  should 
have  appointed  a  guardian  ad  litem  for  the  infant,  and  hare 
let  the  case  proceed  in  her  name,  as  the  appellant 

Perhaps,  the  appointment  of  Jones,  as  guardian  ad  litem^ 
may  still  answer,  so  far  as  the  appointment  of  such  a  guar- 
dian, is  concerned. 

As  to  the  main  matter,  however,  we  see  no  necessity  for 
remanding  the  case  to  the  Court  of  Ordinary.  We  think,  that 
the  case  may  be  well  perfected  in  the  appellate  Court ;  and 
that  both  right  and  expediency  requii%,  that  it  should  beper* 
fected  there ;  and  then,  that  it  should  proceed  to  an  end  in 
regular  course. 


Judgment  reversed. 


McDonald,  J.,  dissenting. 


This  cause  comes  up  on  exception  taken  to  the  judgment 
or  order  of  the  presiding  Judge  in  the  Court  below,  appoint-- 
ing  Malcolme  D.  Jones,  guardian  ad  litem  bf  Martha,  the 
infant  daughter  of  the  testator,  and  ordering  that  the  cause  be 
remanded  to  the  Court  of  Ordinary,  and  that  the  Court  of 
Ordinary  be  directed  to  hear  the  application  of  the  propound- 
er  of  the  will,  (a  nuncupative  will)  and  make  such  order  in  re- 
lation to  said  will  as  it  may  deem  right  according  to  law.  Sim- 
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eon  Warnoek  moved  before  the  Ordinary  to  set  up  a  nnncu* 
patire  will  of  Everett  Tindall,  deceased ;  Green  O.  Watson 
caveated  tl^e  application.  The  will  was  established  and  the 
caveator  appealed  In  the  Superior  Court  a  motion  was  made 
to  dismiss  the  appeal,  and  the  appeal  was  dismissed.  No  ex- 
ception was  taken  to  that  decision.  But  the  presiding  Judge 
pronounced  the  judgment  or  order  above  stated,  which  is 
assigned  as  enor,  and  this  Court  unanimously  reverse  that 
judgment  But  this  Court  send  back  their  judgment  ol  re- 
versal witlrinstructions  to  the  Court  below,  the  amount  of 
which  is,  that  the  cause  shall  be  reheard  before  the  Or- 
dinary, and  that  a  guardian  ad  litem  shall  be  appointed  for 
the  infant  I  cannot  concur  in  the  authority  of  this  Court  ta 
give  instructions,  in  such  a  cause,  to  the  Court  below.  The 
only  jurisdiction  which  the  Superior  Court  had  of  the  cause, 
was  given  to  it,  by  the  appeal  which  was  entered  from  the 
decision  of  the  Ordinary.  That  appeal  was  dismissed.  The 
cause,  after  the  dismissal,  was  no  longer  in  the  Superior 
Court,  and  that  Court  could  no  more  pass  an  order  in  respect 
to  it,  than  it  could  in  any  cause  pending  before  the  Ordinary. 
^If  the  order  had  been  passra  prior  to  or  simultaneously  with 
the  appeal,  the  effect  would  have  been  the  same,  for  the  dis- 
missal of  the  appeal  carried  with  it  everything  which  had  been 
done,  and  which  could  not  have  been  authorized,  but^for 
the  appeal. 

The  order  is  nugatory  at  any  rate,  in  my  judgment ;  for  the 
effect  of  the  dismissal  of  the  appeal,  was  to  leave  the  judg- 
ment of  the  Ordinary  quite  as  operative  and  effective  as  if  no 
appeal  had  been  entered. 

The  power  claimed  for  this  Court  to  award  such  order  and 
direction  to  the  Court  below,  in  the  premises  as  may  be  con- 
sistent with  the  law  and  justice  of  the  case,  cannot,  it  seems 
to  me,  be  exercised  in  this  case.  There  must  be  a  cause  in 
that  Court,  on  which  the  order  and  direction  of  this  Court 
may  operate.  But  there  is  ne  cause  there.  The  appeal  was 
dismissed.    No  error  was  assigned  on  the  decision  dismissing 
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the  appeal,  and  without  it,  this  Court  could  not  reverse  the 
judgment  of  <limissal;  and  that  standing,  the  case  cannot  be  in 
the  Superior  Court. 


Elizabeth  M.  House,  plaintiff  in  error,  vs.  Jesse  House, 

defendant  in  error. 

A  Court  has  no  juriBdictioii  over  a  case  in  which,  neither  of  the  parties  is,  or  has  ever 
been,  in  the  State,  or  is  a  oidzen,  or  a  resident  of  the  State,  or  the  owner  of  proper- 
ty in  the  State. 

Divorce,  from  Richmond  county.  Decided  by  Judge  Holt, 
October  Term,  1857, 

This  case  was  a  libel  for  divorce.  The  Sheriff  having  re- 
turned that  the  defendant  could  dbt  be  found  in  his  bailwick 
and  it  appearing  to  the  Court  that  neither  of  the  parties  were 
residents  of  the  State  of  Georgia,  a  motion  was  made  on  the 
part  of  the  libellant  that  the  Court  would  allow  service  to  be 
perfected  by  publication. 

The  Court  below  refused  the  motion,  and  counsel  for  libel- 
lant excepted. 

Walker  &  Rooxbs,  for  plaintiff  in  error. 


-,  contra. 


By  the  Court. — BEWNiNa  J.  delivering  the  opinion. 

In  this  case,  neith^  party  was  in  the  State,  or  was  a  citi- 
zen in,  or  a  resident  of  the  State,  or,  as  far  as  appears,  had 
property  in  the  State. 
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It  wasj  therefore,  a  case  over  which  no  Court  oi  the  States 
had,  or  could  have,  any  jurisdiction — a  case  to  which  no  law 
of  the  State  could  possibly  extend. 

We  think,  theijpfore,  that  the  Court  was  right,  in  refusing 
to  **  allow  service  to  be  perfected  by  publication." 

Judgment  affirmed 


John  P.  Strinqfield,  plaintiff  in  error^  vs.  The  State  of 

Georgia,  defendant  in  error. 

An  indiotment  charging  tbe  accused  witli  the  offence  of  trading  with  a  slare  wHhoiii 
written  permiBsionfrom  his  owner,  Ac,  need  not  charge  the  name  of  the  owner  or 
the  8laTe,nor  the  ownership  of  the  property  traded. 

Misdemeanor,    from  Richmond  county.     Decided  by 
Judge  Holt,  at  October  TermflSSS. 

Tbe  indictment  charged  that  the  defendant,  on  the  23d 
day  of  December,  A.  D.,  1856,  in  the  county  of  Richmond 
*^  did  receive  from  a  certain  negro  slave,  then  and  there  the* 
property  of  one  Mr.  Warren,  a  certain  jar  containing  lard  o£ 
the  value  of  six  dollars,  without  written  permission  from  the 
owner,  overseer  or  employer  of  said  slave,  or  from  any  other 
au  thorizedto  give  such  permission,  authorizing  said  slave  to 
seW  and  dispose  of  said  jar  containing  lard,"  &a 

The  defendant  was  arraigned  and  pleaded  to  the  indict- 
ment   He  was  tried  and  found  guilty  by  the  jury. 

Before  sentence  on  the  verdict  he  moved  the  Court  in  ar- 
rest of  judgment,  on  the  following  grounds,  to- wit : 

1st  Because  the  indictment  is  not  sufficiently  certain  to 
warrant  the  conviction  of  the  defendant 
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2d.  Because  the  indictment  does  not  charge  the  name  of 
the  negro  from  whom  the  articles  were  charged  to  have  been 
received. 

3d.  Because  the  indictment  does  not  charge  the  name 
of  the  owner  of  the  slave,  the  language  of  the  indictment  be- 
ing, that  the  defendant  did  receive  from  a  certain  negro  man 
slave,  then  and  there  the  property  of  one  Mr.  Warren. 

4th.  Because  the  indictment  does  not  charge  that  the  jar 
of  lard,  alleged  to  have  been  received  was  the  property  of  any 
person. 

The  presiding  Judge  overruled  the  motion,  and  counsel  for 
defendant  assigns  error  on  the  three  last  grounds  in  the  mo- 
tion, to- wit : 

1st  That  the  indictment  does  not  charge  the  name  of  the 
negro. 

2d.  That  it  does  not  charge  the  name  of  the  owner  of  the 
slave.  ^ 

3d.  Becaus%it  does  not  charge  that  the  jar  of  lard  was  the 
property  of  any  person. 

Walk£r  &  RoDOERs,  for  plaintiil^  error. 

Attorney  General,  McLaws,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

Every  ground  in  the  motion  in  arrest  of  judgment  on  which 
error  is  assigned,  has  been  decided  by  this  Court  In  the  case  of 
Ricks  vs.  the  State,  the  plaintiff  in  error,  was  indicted  for  buy- 
ing cotton  from  a  slave  without  permission;  the  Judge  of  the 
circuit  Court  charged  the  jury  that  it  was  not  necessary  to 
allege  or  prove  the  ownership  of  the  cotton  in  any  person, 
and  this  Court  sustained  the  charge.     16  Go.  600,  603. 

Fardy  Sweeney  was  indicted  in  the  Superior  Court  of  Bibb 
county,  for  selling  and  furnishing  a  slave  with  spirituous  li- 
quors, for  the  slave's  own  use,  he  the  said  Sweeney  not  being 
the  owner,  overseer  or  employer  of  said  slave,  and  not  then  and 
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there  having  the  said  slave  under  his  Qustody  or  care.    The 
jury  found  him  guilty.    It  was  objected  to  the  indictment  on 
a  motion  in  arrest  of  the  judgment,  that  it  did  not  aver  the 
name  of  the  negro  or  contain  any  other  allegation  by  which 
his  identity  might  be  sustained  or  proved.    In  delivering  the 
judgment,  the  Court  remarked  that  it^was  insisted  that  unless 
the  indictment  had  stated  the  name  of  the  negro  and  the 
name  of  his  owner,  the  judgment  would  not  serve  as  a  bar  to 
another  indictment  for  the  same  offence.    This  Court  held 
otherwise.     16  Ga,  R.  467.     These  cases  settle  the  points 
made  in  this  case.    It  b  true  that  in  the  case  of  Sween&f  vs. 
State,  the  indictment  charged  that  the  name  and  owner  of 
the  slave  were  unknown.    But  the  Court  decided  the  case 
without  reference  to  that  allegation.    Indictments  for  larceny 
must  charge  the  ownership  of  the  property  alleged  to  have 
been  stolen  to  be  in  some  person,  and  if  the  owner  be  unknown 
that  must  be  alleged.  But  that  is  a  rule  not  without  a  reason, 
for  thejury  on  conviction  of  the  accused  find  all  the  Ij^ts  charg- 
ed and  among  them  the  ownership  of  the  property  alleged  to 
have  been  stolen.  On  conviction  of  the  defendant,  the  owner, 
if  known,  is  entitled  to  have  the  property  restored  to  him  and 
if  he  be  not  known,  it  goes,  in  England,  to  the  crown.    2 
East^s,  Cr.  Law,  651.    Larceny  and  Robbery ,  Sec.  88. 

In  this  State  every  negro  is  presumed  to  be  a  slave  and  to 
have  an  owner,  and  proof  of  his  color  is  sxxf^cient  prima 
facie  evidence  of  his  being  a  slave  and  supports  that  allega- 
tion. 

Judgment  affirmed. 
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Benjamin  F.  McLeland,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

If  the  Court  charge  tho  Jury  in  a  oriminal  eauie,  that  If  they  beliera  that  one  of  two 
or  more  acta,  necessarry  to  coofititate  the  offence  charged  in  the  bill  of  indictment  bo 
proven,  they  should  find  the  defendant  guUty,  it  is  error. 

Adultery,  from  Scriven  county.    Decided  by  Judge  Holt, 
April  Term,  1857. 

.  The  plaintiff  in  error  in  this  case  was  indicted  for  "  living 
in  a  state  of  adultery  and  fornication^'  with  Marion  Scott 

Upon  the  trial  in  the  Court  below,  the  State  introduced  as  a 

witness Gree/i,  who  testified  that  some  time  in  September 

or  October,  I855,besawthe  defendant  and  Marion  Scott  lying 
together  in  a  storehouse  of  the  defendant,  under  the  counter, 
thinks  they  committed  the  act  of  adultery,  they  were  doing 
something  particular — that  defendant  had  carnal  knowledge 
of  and  with  said  Marion  Scott  This  was  in  the  county  of 
Scriven,  State  of  Qeorgia.  Marion  Scott  at  that  time  was  liv- 
ing in  the  house  with  defendant  and  his  wife.  Marion  Scott 
was  a  single  woman.  Witney  and  witness'  wife,  and  Ma- 
rion Scott,  who  was  his  wife's  sister,  were  lying  under  the 
counter,  when  the  defendant  came  in  the  store  and  went 
under  the  counter  to  the  place  where  they  were  lying.  That 
he  (witness)  believed  at  the  time  that  defendant  was  having 
carnal  knowledge,  but  he  did  not  interfere  to  prevent  it 

John,  i9t/rfer,  testified  that  the  defendant  was  a  married  man 
that  he  saw  him  married  eight  or  ten  years  before,  and  that 
his  wife  was  then  living. 

The  State  then  closed,  and  the  defendant  introduced  no 
evidence. 

Defendant's  counsel  asked  the  Court  to  charge : 
1st  ^That  under  this  indictment  the  defendant  must  be 
proved  to  have  lived  in  a  state  of  adultery  and  fornication 
with  Marion  Scott,  and  that  proof  of  a  single  act  of  adultery 
only,  is  not  sufficient  to  authorize  a  conviction. 
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This  charge  the  Court  refused  to  give,  but  charged  the  jury 
^  that  although  the  defendant  was  indicted  for  ^'  living  in  a 
state  of  adultery  and  fornication''  yet  if  they  believed  from 
the  testimony  that  the  defendant  had  been  guilty  of  a  single 
act  of  adultery,  they  should  find  him  guilty  under  the  indict- 
ment" 

Defendant's  counsel  requested  the  Court  to  charge, 

8d.  *^  That  though  no  witness  was  put  upon  the  stand  to 
impeach  the  witness  Green,  yet  nevertheless  the  jury  were 
not  bound  to  give  full  faith  and  credit  to  his  statements. 
But  they  can  reject  the  testimony  in  toto  if  they  think  pro- 
per." 

dd.  ^  That* the  defendant  is  entitled  to  the  benefit  of  the 
reasonable  doubts  of  the  jury." 

These  charges  were  given  by  the  Court  as  requested,  amd 
the  Court  further  charged  the  jury.  ^  That  the  proof  must 
produce  in  the  mind  of  the  jury  a  reasonable  certainty  of 
guilt  before  they  ceuld  convict;  that  if  they  entertained  a  rea- 
sonable doubt  they  should  acquit" 

The  jury  found  the  prisoner  guilty,  and  the  defendant's 
counsel  filed  his  bill  of  etceptions  saying  that  the  Court  er- 
red in  refusing  to  charge  as  firstly  requested  by  the  defen- 
ant's  counsel  and  in  charging,  as  lastly  above  set  out 

GoBDON,  Singleton  &  Wright,  for  plaintiflf  in  error. 

Attorney  General,  McLaws  ;  and  A.  H.  H.  Dawson,  con^ 
ira. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  act  of  the  Legislature  of  1850,  Cobb  462,  prohibits  the 
Judge  presiding  at  the  trial  of  a  defendant,  in  an  indictment 
fiom  intimating  his  opinion  to  the  jury  in  his  chaise  as  to  the 
guilt  of  the  accused.  If  he  violates  this  statute,  this  Court  is 
xeqaired  to  reverse  the  judgment 

Under  the  chaises  of  the  indictment  in  this  case,  it  is  ne- 
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oessary  for  other  facts  to  be  proven  besides  an  act  of  adultery^ 
to  warrant  the  conviction  of  the  defendant  We  do  not  say 
that  enough  was  not  proven  to  justify  the  verdict  of  the  ju- 
ry. That  is  not  the  question.  Did  the  Court  in  his  charge 
to  the  jury  intimate  an  opinion  as  to  the  guilt  af  the  accused. 

He  said  to  them  that  if  they  believed  a  single  act  of  aduU 
teiy  had  been  proved,  they  should  find  the  defendant  guilty. 

Although  it  was  doubtless  the  intention  of  the  presiding 
Judge,  simply  to  expound  the  law,  it  seems  to  us,  that  he  in- 
timated an  opinion  as  to  the  conclusion  to  which  the  jury 
must  come,  from  the  finding  of  one  of  two  or  more  facts^ 
which  are  necessary  to  constitute  the  offence  charged  in  the 
indictment  It  was  the  incautious  use  of  a  single  word  by 
the  Court,  which  could  scarcely  have  misled  the  jury,  but 
under  the  positive  requirement  of  the  statute  and  the  construc- 
tion placed  upon  it  in  the  case  of  Ells  vs.  TheSfatey  20  Ga, 
468,  we  feel  constrained  to  reverse  thejudgmentof  the  Court 
below. 

Judgment  reversed. 


SiLiKA  A.  Chubchill,  et  al,  plaintiffs  in  error,  vs.  Drurt 
CoRK£R,  adm'r,  &c.,  defendant  in  error. 

p.]  Where  the  admiBiion  or  exclusion  of  certain  tevtimony  cannot  affect  the  real 
merits  of  the  case,  and  no  new  trial  is  asked,  the  jadgmcnt  of  the  Court  helow  wiU 
not  he  reTcrsed  on  account  of  any  error  as  to  the  competency  of  said  proof. 

[2.]  The  Act  prohihiting  attorneys  from  testifying  in  certain  cases,  {CM,  280,)  doea 
not  apply,  where  the  facts  to  which  the  eyidence  refers,  occurred  in  another  case. 

£S.]  It  is  not  neoessaiy  in  this  State,  that  any  will,  whether  of  real  or  personal  prop- 
erty, should  be  re-proven  when  offered  in  evidence,  in  any  Court  in  Georgia,  as  a 
muniment  of  title,  but  a  certified  copy  of  the  probate,  from  the  Ordinary,  under  tho 
seal  of  that  Court,  makes  it  testimony. 

'^^'fHftlH  in  the  judgments  of  the  Courts  of  Ordinary,  stand  upon  the  same  fboting  aa 
tlia  JttdgmeDts  of  all  other  Courts  of  goneral  jurisdiction. 
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£4.]  Calvin  B.  Churcliill  oonyeyed  hj  deed  to  Benjamin  E.  GUstrap  and  Dniry  Cork- 
er, in  tnuit  for  his  wife,  Mary  Churchill,  certain  slaTes,  to  have  and  to  hold  said 
slaves,  together  with  all  their  future  increase,  unto  his  said  wife,  Haiy,  her  heixsy 
executors,  administrators  and  assigns  forever;  the  said  Calrin  B.  Churchill  reser- 
ving to  himself  the  use  of  the  said  negroes,  during  his  natural  Ixle^  free  from  charge, 
Ibt,  hire  or  hindrance;  the  said  Calvin  B.  Churohill  to  work,  uae,  occupy  and  en- 
Joy  the  profits  arising  from  their  labor,  free  from  any  accountability  whatever; 
but  said  negroes  and  their  increase  subject  to  any  disposition  the  said  Mary  Church- 
ill may  think  proper  to  make,  at  or^after  her  death,  either  by  will,  deed,  or  other- 
wiae. 

Ileldj  1st  That  by  this  deed,  the  marital  rights  of  the  husband  to  the  property  em- 
braced in  it  were  excluded,  except  as  to  the  enjoyment  of  the  preperty  during  his  life 
Beyond  this,  the  dominion  over  the  property  by  the  husband  waa  extinguished; 
his  power  of  alienation  was  gone;  so  his  power  of  disposition  by  wUl ;  so  its  in- 
heritable quality  from  him.  2d.  The  wife  dying  first,  she  had  tho  right  to  di^oao 
of  her  separate  property  in  the  slaves  by  will,  which  was  the  remainder  after 
her  husband's  death.  3d.  Had  the  wife  survived  the  husband,  the  trust  would,  to 
ttistantt,  have  become  executed  by  the  vesting  of  the  absolute  title  in  her.  Had 
she  died  first,  without  having  exercised  the  power  of  appointment,  the  property 
would  have  gone  to  the  husband,  as  her  heir  at  law.  As  it  now  stands,  it  vesta  in 
her  personal  representative. 

[5.]  Where  a  power  is  given  by  deed,  the  Ordinary  will  grant  probate  of  the  will  of  a 
married  woman,  without  consent  of  her  husband;  and  were  it  otberwite^  the  as- 
aent  and  acquiescence  of  the  husband  will  be  presumed,  after  the  lapse  of  many 
years,  the  husband  never  having  contested  its  validity. 

[6.]  There  is  nothing  in  the  words  of  this  will,  which  would  prevent  the  wife  firam 
disposing  of  this  property  by  will,  as  she  has  done. 

[7.]  The  administrator  with  the  will  annexed,  and  not^the  trustees,  are  the  proper 
parties  to  institute  suit  for  the  recovery  of  this  property. 

Trover,  from  Burke  County.  Decided  by  Judge  Holt^ 
April  Term,  1858. 

This  was  an  action  of  Trover,  brought  by  Drury  Corker, 
adminisirator,  with  the  will  annexed,  of  Mary  Churchill,  de- 
ceased, against  Silena  A.  Churchill  and  Almation  0.  Corker. 
Upon  the  trial,  the  plaintiff  offered  in  evidence,  the  testimony 
of  several  witnesses,  to  prove  the  signatures  of  Calvin  B. 
Churchill  and  Rial  W.  Gilstrap,  witnesses,  and  Drury  Corker, 
J.  P.,  attestant  to  a  certain  deed  shown.  Defendants  object- 
ed  to  proof  of  the  signature  of  Drury  Corker,  because  the  deed 
was  made  to  him,  and  he  was  plaintiff  in  the  present  action ; 
and  the  objection  was  allowed.    One  of  the  witnesses  furt 
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testified,  that  C.  B.  Churchill  had  been  dead  two  or  three 
years;  Mr&  Mary  Churchill  died.ia  1843  or  1844;  RW.  Oil- 
strap  died  in  1852  or  1853. 

The  deed  from  Calvin  B.  Churchill  to  Drury  Corker  and 
Benjamin  E.  Gilstrap,  trustees,  a  copy  of  which  is  below,  was 
then  offered,  accompanied  with  the  certificate  of  Edward 
Garlick,  Clerk  of  the  Superior  Court  of  Burke  county,  that  it 
had  been  recorded.  Objected  to  on  the  ground  that  the  deed 
appeared  to  be  attested  by  Drury  Corker,  J.  P.,  one  of  the 
feoffees,  and  because  there  was  no  proof  of  delivery.  The  Court 
overruled  the  objection,  and  held  that  the  deed  and  certifi* 
cate  were  admissible  under  the  Act  of  1855  and  1856^  and 
that  the  execution  had  been  sufficiently  proven ;  to  wbick 
ruling  of  the  Court  defendants  excepted  Plaintiff's  counsel 
read  to  the  jury  the  deed  and  certificate  of  the  Clerk,  as  fol- 
lows: 

State  of  Georgia,  Burke  County. 

This  indenture,  made  the  fourth  day  of  June,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  forty-one,  be* 
tween  Calvin  B.  Churchill,  of  the  county  of  Burke,  and  State 
of  Georgia,  of  the  one  part,  and  Benjamin  E.  Gilstrap  and 
Drary  Corker,  in  trust  for  Mary  Churchill,  (wife  of  the  said 
Calvin  B.  Churchill,)  of  the  State  and  county  of  the  other 
part,  witnesseth,  that  the  said  Calvin  B.  Churchill,  for  and  in 
consideration  of  the  natural  love  and  affection  which  I  have 
and  do  bear  unto  my  beloved  wife,  Mary  Churchill,  and  for 
divers  other  good  causes  and  considerations,  me  hereunto 
moving,  and  for  the  further  sum  of  one  dollar,  to  me  in  hand 
well  and  truly  paid  by  the  said  Benjamin  E.  Gilstrap  and 
Drury  Corker,  trustees  as*aforesaid,  at  and  before  the  sealing 
and  delivering  of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  have  given,  granted,  bargained,  sold,  re- 
leased, confirmed  and  conveyed,  and  doth  by  these  present^, 
fully  and  freely  give, grant, bargain,  sell,  release,  confirm  and 
convey  unto  the  said  Benjamin  K  Gilstrap  and  Drury  Cork- 
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£4.]  Calyin  B.  Churchill  oonreyed  by  deed  to  BeDJamin  E.  Oil^trap  and  Dmy  Cork- 
«ry  in  trust  for  hifl  wife,  Mary  Churchill,  oertain  slaren,  to  have  and  to  hold  said 
slaves,  together  with  all  their  future  increase,  unto  his  said  wife,  Maiy,  her  heirsy 
esecutors,  administrators  and  assigns  forever ;  the  said  Calvin  B.  Churchill  reser- 
ving to  hmiself  the  use  of  the  said  negroes,  during  his  natural  life,  free  from  charge, 
1st,  hire  or  hindrance;  the  said  Calvin  B.  Churchill  to  work,  job,  oeeupy  and  en- 
Joy  the  profits  arising  from  their  labor,  free  from  any  accountability  whatever; 
but  said  negroes  and  their  increase  subject  to  any  disposition  the  said  Mary  Church- 
ill may  think  proper  to  make,  at  or^after  her  death,  either  by  will,  deed,  or  other- 
wifle. 

Jleldj  1st  That  by  this  deed,  the  marital  rights  of  the  husband  to  the  property  em- 
braced in  it  were  excluded,  except  as  to  the  enjoyment  of  the  property  during  his  life 
Beyond  this,  the  dominion  over  the  property  by  the  husband  was  extinguished; 
his  power  of  alienation  was  gone;  so  his  power  of  disposition  by  wHl ;  so  its  in- 
heritable quality  from  him.  2d.  The  wife  dying  first,  she  had  the  right  to  dispoiso 
of  her  separate  property  in  the  slaves  by  will,  which  was  the  remainder  after 
her  husband's  death.  8d.  Hod  the  wife  survived  the  husband,  the  trust  would,  to 
tnstantt,  have  become  executed  by  the  vesting  of  the  absolute  title  in  her.  Had 
she  died  first,  without  having  exercised  the  power  of  appointment,  the  property 
would  have  gone  to  the  husband,  as  her  heir  at  law.  As  it  now  stands,  it  vesta  In 
her  personal  representative. 

[5.]  Where  a  power  is  given  by  deed,  the  Ordinary  will  grant  probate  of  the  will  of  a 
married  woman,  without  consent  of  her  husband ;  and  were  it  otherwiso,  the  as- 
sent and  acquiescence  of  the  husband  will  be  presumed,  after  the  lapse  of  many 
years,  the  husband  never  having  contested  its  validity. 

[6.]  There  is  nothing  in  the  words  of  this  will,  which  would  prevent  the  wife  from 
disposing  of  this  property  by  wiU^  as  she  has  done. 

[7.]  The  administrator  with  the  will  annexed,  and  not]^the  trustees,  are  the  proper 
parties  to  institute  suit  for  the  recovery  of  this  property. 

Trover,  from  Burke  County.  Decided  by  Judge  Holt^ 
April  Term,  1858. 

This  was  an  action  of  Trover,  brought  by  Drury  Corker, 
adminisirator,  with  the  will  annexed,  of  Mary  Churchill,  de* 
ceased,  against  Silena  A.  Churchill  and  Almaiion  0.  Corker. 
Upon  the  trial,  the  plaintiff  offered  in  evidence,  the  testimony 
of  several  witnesses,  to  prove  the  signatures  of  Calvin  B. 
Churchill  and  Rial  W.  Gilstrap,  witnesses,  and  Drury  Corker, 
J.  P.,  attestant  to  a  certain  deed  shown.  Defendants  object* 
edto  proof  of  the  signature  of  Drury  Corker,  because  the  deed 
was  made  to  him,  and  he  was  plaintiff  in  the  present  action ; 
and  the  objection  was  allowed.    One  of  the  witnesses  fiirt 
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testified,  that  C.  B.  Churchill  had  been  dead  two  or  thiee 
years;  Mr&  Mary  Churchill  died.ia  1843  or  1844;  R.W.  Oil- 
strap  died  in  1852  or  1853. 

The  deed  from  Calvin  B.  Churchill  to  Drury  Corker  and 
Benjamin  E.  Gilstrap,  trustees,  a  copy  of  which  is  below,  was 
then  offered,  accompanied  with  the  certificate  of  Edward 
Garlick,  Clerk  of  the  Superior  Court  of  Burke  county,  that  it 
had  been  recorded.  Objected  to  on  the  ground  that  the  deed 
appeared  to  be  attested  by  Drury  Corker,  J.  P.,  one  of  the 
feoffees,  and  because  there  was  no  proof  of  delivery.  The  Court 
overruled  the  objection,  and  held  that  the  deed  and  certifi* 
cate  were  admissible  under  the  Act  of  1855  and  1856,  and 
that  the  execution  had  been  sufficiently  proven ;  to  whick 
ruling  of  the  Court  defendants  excepted  Plaintiff's  counsel 
read  to  the  jury  the  deed  and  certificate  oi  the  Clerk,  as  fol- 
lows: 

State  of  Georgia,  Burke  County. 

This  indenture,  made  the  fourth  day  of  June,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  forty-one,  be- 
tween Calvin  B.  Churchill,  of  the  county  of  Burke,  and  State 
of  Georgia,  of  the  one  part,  and  Benjamin  E.  Gilstrap  and 
Drary  Corker,  in  trust  for  Mary  Churchill,  (wife  of  the  said 
Calvin  B.  Churchill,)  of  the  State  and  county  of  the  other 
part,  witnesseth,  that  the  said  Calvin  B.  Churchill,  for  and  in 
consideration  of  the  natural  love  and  affection  which  1  have 
and  do  bear  unto  my  beloved  wife,  Mary  Churchill,  and  for 
divers  other  good  causes  and  considerations,  me  hereunto 
moving,  and  for  the  furthersum  of  one  dollar,  to  me  in  hand 
well  and  truly  paid  by  the  said  Benjamin  E.  Gilstrap  and 
Drury  Corker,  trustees  a8*aforesaid,  at  and  before  the  sealing 
and  delivering  of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  have  given,  granted,  bargained,  sold,  re- 
leased, confirmed  and  conveyed,  and  doth  by  these  presently 
fully  and  freely  give,grant,bargain,sell,  release,  confirm  and 
convey  unto  the  said  Benjamin  E.  Gilstrap  and  Drury  Cork- 
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[4.}  Calvin  B.  Cfanrehill  conveyed  by  deed  to  Benjamin  E.  Oilfitrap  and  Brary  Coik- 
€t,  in  trust  for  hia  wife,  Maiy  Chorchill,  eertun  slaves,  to  have  and  to  hold  said 
slaves,  together  with  all  their  future  increase,  onto  his  said  wife,  Mary,  her  hein^ 
ezeoutors,  administrators  and  assigns  forever ;  the  said  Calvin  B.  Churchill  t««er- 
▼ing  to  himself  the  use  of  the  said  negroes,  during  his  natural  lifey  free  from  charge, 
let,  hire  or  hindrance;  the  said  Calvin  B.  Churchill  to  work,  nae,  occupy  and  en- 
Joy  the  profits  arising  from  their  labor,  free  from  any  accountability  whatever; 
but  said  negroes  and  their  increase  subject  to  any  disposition  the  said  Mary  Church* 
ill  may  think  proper  to  make,  at  or^after  her  death,  either  by  will,  deed,  or  other- 
wise. 

Heidi  1st  That  by  this  deed,  the  marital  rights  of  the  husband  to  the  property  em- 
braced in  it  were  excluded,  except  as  to  the  enjoyment  of  the  property  during  his  life 
Beyond  this,  the  domiuion  over  the  property  by  the  husband  was  extinguished; 
his  power  of  alienation  was  gone;  so  his  power  of  disposition  by  will ;  so  its  in- 
heritable quality  from  him*  2d.  The  wife  dying  first,  she  had  the  right  to  dispose 
of  her  separate  property  in  the  slaves  by  will,  which  was  the  remainder  after 
her  husband's  death.  8d.  Had  the  wifo  survived  the  husband,  the  trust  would,  ev 
tnstanh,  have  become  executed  by  the  vesting  of  the  absolute  title  in  her.  Had 
she  died  first,  without  having  exercised  the  power  of  appointment,  the  proper^ 
would  have  gone  to  the  husband,  as  her  heir  at  law.  As  it  now  stands,  it  vests  in 
her  personal  representative. 

[5.]  Where  a  power  is  given  by  deed,  the  Ordinary  will  grant  probate  of  the  will  of  a 
married  woman,  without  consent  of  her  husband ;  and  were  it  othorwise^  the  as- 
sent and  acquiescence  of  the  husband  will  be  presumed,  after  the  lapse  of  maoy 
years,  the  husband  never  having  contested  its  validity. 

[6.]  There  is  nothing  in  the  words  of  this  will,  which  would  prevent  the  wife  firom 
disposing  of  this  property  by  will,  as  she  has  done. 

[7.]  The  administrator  with  the  will  annexed,  and  not][the  trustees,  an  the  proper 
parties  to  institute  suit  for  the  recovery  of  this  property. 

Trover,  from  Burke  County.  Decided  by  Judge  Holt^ 
April  Term,  1858. 

This  was  an  action  of  Trover,  brought  by  Dniry  Corker, 
adminisirator,  with  the  will  annexed,  of  Mary  Churchill,  de- 
ceased, against  Silena  A.  Churchill  and  Almation  O.  Corker. 
Upon  the  trial,  the  plaintiff  offered  in  evidence,  the  testimony 
of  several  witnesses,  to  prove  the  signatures  of  Calvin  K 
Churchill  and  Rial  W.  Gilstrap,  witnesses,  and  Drury  Corker, 
J.  P.,  attestant  to  a  certain  deed  shown.  Defendants  object- 
ed to  proof  of  the  signature  of  Drury  Corker,  because  the  deed 
was  made  to  him,  and  he  was  plaintiff  in  the  present  action ; 
and  the  objection  was  allowed.    One  of  the  witnesses  furl 
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testified,  that  C.  B.  Churchill  had  been  dead  two  or  throe 
years;  Mrs.  Mary  Churchill  died.ia  1843  or  1844;  R.W.  Oil- 
strap  died  in  1852  or  1853. 

The  deed  from  Calvin  B.  Churchill  to  Drury  Corker  and 
Benjamin  E.  Gilstrap,  trustees,  a  copy  of  which  is  below,  was 
then  offered,  accompanied  with  the  certificate  of  Edward 
Garlick,  Clerk  of  the  Superior  Court  of  Burke  county,  that  it 
had  been  recorded.  Objected  to  on  the  ground  that  the  deed 
appeared  to  be  attested  by  Drury  Corker,  J.  P.,  one  of  the 
feoffees,  and  because  there  was  no  proof  of  delivery.  The  Court 
overruled  the  objection,  and  held  that  the  deed  and  certifi* 
cate  were  admissible  under  the  Act  of  1855  and  1856,  and 
that  the  execution  had  been  sufficiently  proven ;  to  wbick 
ruling  of  the  Court  defendants  excepted.  Plaintiff's  counsel 
read  to  the  jury  the  deed  and  certificate  of  the  Clerk,  as  fol- 
lows: 

State  of  Georgia,  Burke  County. 

This  indenture,  made  the  fourth  day  of  June,  in  the  year 
of  our  LoBD,  one  thousand  eight  hundred  and  forty-one,  be- 
tween Calvin  B.  Churchill,  of  the  county  of  Burke,  and  State 
of  Georgia,  of  the  one  part,  and  Benjamin  E.  Gilstrap  and 
Drary  Corker,  in  trust  for  Mary  Churchill,  (wife  of  the  said 
Calvin  B.  Churchill,)  of  the  State  and  county  of  the  other 
part,  witnesseth,  that  the  said  Calvin  B.  Churchill,  for  and  in 
consideration  of  the  natural  love  and  affection  which  I  have 
and  do  bear  unto  my  beloved  wife,  Mary  Churchill,  and  for 
divers  other  good  causes  and  considerations,  me  hereunto 
moving,  and  for  the  furthersum  of  one  dollar,  to  me  in  hand 
well  and  truly  paid  by  the  said  Benjamin  E.  Gilstrap  and 
Drury  Corker,  trustees  as'aforesaid,  at  and  before  the  sealing 
and  delivering  of  these  presents,  the  receipt  whereof  is  here- 
ty  acknowledged,  have  given,  granted,  bargained,  sold,  re- 
leased, confirmed  and  conveyed,  and  doth  by  these  presenter, 
/ully  and  freely  give, grant, bargain,  sell,  release,  confirm  and 
<;onvey  unto  the  said  Benjamin  E.  Gilstrap  and  Drury  Cork- 
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[4.]  CalTin  B.  ChurehSU  oonveyed  hj  deed  to  BeDJamin  E.  Giljtrap  and  Braiy  Cork- 
«r,  in  trust  for  Mb  wife,  Mary  Churchill,  certain  slares,  to  have  and  to  bold  said 
jlaTCS,  together  with  all  their  future  increase,  unto  his  said  wife,  Mary,  her  heirs, 
executors,  administrators  and  assigns  forever;  the  said  Calrin  B.  Churchill  r>eser> 
▼ingto  himself  the  use  of  the  said  negroes,  during  his  natural  life,  free  from  charge, 
let»  hire  or  hindrance;  the  said  Calrin  B.  Churohill  to  work,  uae^  oeenpy  and  en- 
Joy  the  profits  arising  from  their  labor,  free  from  any  accountability  whatever; 
but  said  negroes  and  their  increase  subject  to  any  disposition  the  said  Mary  Church- 
ill  may  think  proper  to  make,  at  or^after  her  death,  either  by  wUI,  deed,  or  other- 
wise. 

Jleldf  1st  That  by  this  deed,  the  marital  rights  of  the  husband  to  the  property  era* 
braced  in  it  were  excluded,  except  as  to  the  enjoyment  of  the  property  during  his  life 
Beyond  this,  the  dominion  over  the  property  by  ^e  husband  was  oxtingnished; 
his  pow<w  of  alienation  was  gone;  so  his  power  of  disposition  by  will ;  so  its  in- 
heritable quality  from  him.  2d.  The  wife  dying  first,  she  had  the  right  to  dispose 
of  her  separate  property  in  the  slaves  by  will,  which  was  the  remainder  afler 
her  husband's  death.  3d.  Had  the  wife  survived  the  husband,  the  trust  would,  eo 
tfutantt,  have  become  executed  by  the  vesting  of  the  absolute  title  in  her.  Had 
she  died  first,  without  having  exercised  the  power  of  appointment,  the  property 
would  have  gone  to  the  husband,  as  her  heir  at  law.  As  it  now  stands,  it  vesta  in 
her  personal  representative. 

[5.]  Where  a  power  is  given  by  deed,  the  Ordinary  will  grant  probate  of  the  will  ckT  a 
married  woman,  without  consent  of  her  husband;  and  were  it  otherwise,  the  as- 
sent and  acquiescence  of  the  husband  will  be  presumed,  after  the  lapse  of  many 
years,  the  husband  never  having  contested  its  validity. 

[6.]  There  is  nothing  in  the  words  of  this  will,  which  would  prevent  the  wife  from 
disposing  of  this  property  by  will,  as  she  has  done. 

[7.]  The  administrator  with  the  will  annexed,  and  not^the  trustees,  are  ih»  proper 
parties  to  institute  suit  for  the  recovery  of  this  property. 

Trover,  from  Burke  County.  Decided  by  Judge  Hoi«t, 
April  Term,  1858. 

This  was  an  action  of  Trover,  brought  by  Drury  Corker, 
adminisirator,  with  the  will  annexed,  af  Mary  Churchill,  de- 
ceased, against  Silena  A.  Churchill  and  Almarion  0.  Corker. 
Upon  the  trial,  the  plaintiff  offered  in  evidence,  the  testimony 
of  several  witnesses,  to  prove  the  signatures  of  Calviu  B. 
Churchill  and  Rial  W.  Gilstrap,  witnesses,  and  Drury  Ck>rker, 
J.  P.,  attestant  to  a  certain  deed  shown.  Defendants  object- 
ed to  proof  of  the  signature  of  Drury  Corker,  because  the  deed 
was  made  to  him,  and  he  was  plaintiff  in  the  present  action ; 
and  the  objection  was  allowed.    One  of  the  witnesses  fur  t 
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testified,  that  C.  B.  Churchill  had  been  dead  two  or  thrae 
years ;  Mrs.  Mary  Churchill  died.ia  1843  or  1844;  R.  W.  Oil- 
strap  died  in  1852  or  1853. 

The  deed  from  Calvin  B.  Churchill  to  Drury  Corker  and 
Benjamin  E.  Gilstrap,  trustees,  a  copy  of  which  is  below,  was 
then  offered,  accompanied  with  the  certificate  of  Edward 
Garlick,  Clerk  of  the  Superior  Court  of  Burke  county,  that  it 
had  been  recorded.  Objected  to  on  the  ground  that  the  deed 
appeared  to  be  attested  by  Drury  Corker,  J.  P.,  one  of  the 
f^offees,and  because  there  was  no  proof  of  delivery.  The  Court 
overruled  the  objection,  and  held  that  the  deed  and  certifi- 
cate were  admissible  under  the  Act  of  1855  and  1856^  and 
that  the  execution  had  been  sufficiently  proven ;  to  wbick 
ruling  of  the  Court  defendants  excepted.  Plaintiff's  counsel 
read  to  the  jury  the  deed  and  certificate  oi  the  Clerk,  as  fol- 
lows: 

State  of  Georgia,  Burke  County. 

This  indenture,  made  the  fourth  day  of  June,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  forty-one,  be- 
tween Calvin  B.  Churchill,  of  the  county  of  Burke,  and  State 
of  Georgia,  of  the  one  part,  and  Benjamin  E.  Gilstrap  and 
Drary  Corker,  in  trust  for  Mary  Churchill,  (wife  of  the  said 
Calvin  B.  Churchill,)  of  the  State  and  county  of  the  other 
part,  witnesseth,  that  the  said  Calvin  B.  Churchill,  for  and  in 
consideration  of  the  natural  love  and  affection  which  1  have 
and  do  bear  unto  my  beloved  wife,  Mary  Churchill,  and  for 
divers  other  good  causes  and  considerations,  me  hereunto 
moving,  and  for  the  farther  sum  of  one  dollar,  to  me  in  hand 
well  and  truly  paid  by  the  said  Benjamin  E.  Gilstrap  and 
Drury  Corker,  trustees  as-aforesaid,  at  and  before  the  sealing 
and  delivering  of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  have  given,  granted,  bargained,  sold,  re- 
leased, confirmed  and  conveyed,  and  doth  by  these  present*, 
fully  and  freely  give,grant,bargain,  sell,  release,  confirm  and 
convey  unto  the  said  Benjamin  E.  Gilstrap  and  Drury  Cork- 
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cr,  tniatees  fts  aftnresaid,  the  following  negio  alvires,  to* wit  ^ 
Ancil,  Tomj  Ciliar,  Heiiy^  Love,  ^Iflred,  Emil^^  Cdia] 
Jlnutnda  and  Winney. 

To  bare  and  to  hold^  said  n^gro  slaves,  together  with  all 
their  future  increase,  unto  her,  the  said  Mary  Churchill,  mj 
beloved  wife,  and  to  her  heirs^  executors,  admindsiiators  and 
assigns  forever.  Provided,  nevertheless,  that  the  said  Calvin 
B.  Churchill  reserves  to  himself  the  use  of  said  negro  slaves 
during  the  tetnx  of  his  natural  life,  free  from  any  charge,, 
hire,  let  or  hindrance  whatever ;  but  is  to  work,  use,  occupy 
and  eiijoy  the  profits  arising  from  their  labor,  free  from  any 
aoeountability  whatever,  but  said  negroes  and  their  increase^ 
subject  to  any  disposition  she,  the  said  Mary  Churchiil^  may 
think  proper  to  make  at  er  after  her  death,  either  by  will,, 
deed  or  otherwise; 

In  witness  whereof,  the  said  Calvin  B.  Churchill  hath  here- 
unto set  his  hand  and  affixed  his  seal  the  day  and  date  first 
above  written. 

CALVIN  B.  CHURCHILL,  [L.  ilj 
Signed,  sealed  aad^delivered  in  presence  of  test, 
William  Bouatbicx, 

R  W.  GlLSTRAP, 

Dauav  CoaxBa,  J.  P. 
Recorded  5th  September,  1642,  Record  Book,  Deeds  Ntx  8, 
Folio  477. 

E.  Gaelick,  Ckrk 

Jacob  Chance  testified:  That  he  was  present  when  the 
deed  shown  him,  and  which  had  just  been  read,  was  delivered 
and  executed  ]  it  was  at  Mr.  Churchill's  house  and  was  de- 
livered to  Benjamin  £.  Gilstrap  \  ii  was  in  1841 ;  the  wit- 
nesses^ the  trustees,  the  maker,  Mrs.  Mary  Churchill  and 
himself  were  present  \  Mr.  Churchill  hand^  it  to  B.  E.  Gil* 
atrap,  and  said,  'here !'  That  he  has  not  seen  the  deed  from 
that  time  until  to-day ;  that  he  believes  the  paper  he  holds 
in  his  hand  is  the  identical  paper  he  saw  executed,  from  the 
signatures  of  the  parties  that  signed  the  deed.    That  he  lived 
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Calrin  B.  Churchill  from  January  to  first  part  of  June, 
1S41,  as  overseer ;  he  had  and  has  worked  there  before  and 
since.  That  he  nerer  aaw  but  one  deed  made  by  Churchill 
to  his  wife,  and  attested  as  this  one  is,  delivered ;  plaintiff 
told  me  since  the  last  Court  that  he  had  found  the  old  deed ; 
John  S.  Byne  had  sent  it  to  him ;  plaintif&  counsel  asked 
witness  through  whem  C.  B.  Churchill  had  derived  the  pro- 
perty  in  dispute.  Defendant  objected,  because  irrelevant- 
objection  overruled  and  defendant  excepted. 

•TocoA  Chance  ftirther  testified:  That  Churchill  derived  the 
n^oes  through  his  wife;  that  old  man  Gilstrap,  her  father, 
left  them  to  her. 

Plaintiffs  counsel  then  offered  copy  will  of  Mrs.  Mary 
Churchill,  and  affidavit  of  Thomas  Cates  to  same,  as  follows : 

State  op  GEoaeiA,     )      In  iht  name  qf  Ood,  Amen !  I 
Bttrke  County.         /Mary  Churchill,   of  the   State  of 
Geoigia,  and  county  of  Burke,  being  weak  of  body,  but  of 
sound,  disposing  mind  and  memory,  do  make,  ordain  and 
publish  this,  my  last  will  and  testament  in  manner  and  form 
following,  that  is  to  say : 
Ittm  I%r9t :  I  recommend  my  soul  to  Almighty  God. 
Item  Swfnd:   If  the  child  with  which  I  am  now  preg- 
nan  should  bo  bom,  and  lives,  I  give  and  bequeath  unto  said 
child  all  the  n^oes  named  in  the  deed  made  from  Calvin 
B.  Churchill,  my  husband,  to  myself,  together  with  all  their 
fttt«re  increase.  .  Provided  if  the  said  child  should  be  a  male 
and  dies  in  its  minority— or  should  it  be  a  female,  and  dies 
in  its  minority,  or  without  intermarrying— then  and  in  that 
case  I  give  aud  bequeath  the  whole  of  said  negroes  embra- 
ccd,  together  with  all  ftieir  future  increase  to  my  beloved 
brother  Byal  W.  Gilstrap ;  but  in  case  the  said  Ryal  W.  Gil- 
strap  should  die  without  a  lawful  child  or  children,  then  and 
in  that  case  it  is  my  wish  and  desire  that  the  whole  of  said  " 
negroes  should  be  equally  divided  between  my  brother  Ben. 
jamin  E.  Gilstrap,  Sarah  Clinton,  Julia  Clinton,  DeWitt  Clin- 
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ton,  and  Katharine  Clinton^  my  sister  Angelina  Lanier's  chil- 
dren by  her  former  husband,  Lawson  Clinton,  to  be  equally 
divided  share  and  share  alika 

Item  Thirdj  and  last.  I  do  hereby  appoint  my  brothos 
Benjamin  R  Gilstrap  and  Ryal  W.  Gilstrat),the  executors  of 
this  my  last  will. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  20th  September,  1842. 

MARY  CHURCHILL,  [L.  &] 
Thomas  Cates, 
Joseph  Cates,  Sen. 
Obitbv  Cobker,  J.  P. 


State  op  Georgia,  1  In  the  Court  of  Ordinary  of  said  coun- 
Burke  County,  jty,  appeared  in  open  Court,  Thomas 
Cates,  who  being  duly  sworn,  deposeth  and  saith,  that  he 
was  present  and  did  see  Mary  Churchill  sign,  seal  and  exe- 
cute the  foregoing  paper  writing  as  her  last  will  and  testa- 
ment; that  Drury  Corker  and  Joseph  Cates,  Sen.,  signed  the 
same  with  this  deponent  as  witnesses  thereto  in  the  presence 
of  the  testatrix,  and  of  each  other,  and  that  the  testatrix 
signed  said  instruments  in  the  presence  of  the  respective 
witnesses,  and  that  she  was  of  sound  and  disposing  mind 
and  memory  at  the  time  of  the  execution  of  said  instru- 
ment. 

THOMAS  CATES. 

Sworn  to  in  open  Court,  Nov.  6th,  1843. 
T.  H.  Blount,  Clerk. 

Defendant's  counsel  objecting  on  the  ground  that  the  will 
was  not  evidence  in  said  cause,  the  same  being  a  declaration 
of  title  made  by  deceased. 

The  Court  overruled  the  objection  and  allowed  the  will  ta  be 
read  to  the  jury,  holding  that  the  will  was  competent  evidence 
for  the  jury,  to  show  an  execution  of  the  power,  granted  in  the 
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deed,  by  Mrs.  Churchill.  To  which  rulings  of  the  Court  de- 
fendants excepted. 

Defendants  further  objected ,  because  the  copy  will  exhib- 
ited, showed  no  judgment  of  the  Court  of  Ordinary,  admitting 
the  same  to  probate  and  record,  and  that  in  this  case  the  law 
required  the  actual  execution  of  the  will  to  be  proven  by 
competent  testimony,  and  that  the  probate  of  itself  would  not 
be  sufficient  proof  of  execution,  but  only  of  the  testamentary 
character  of  the  paper,  even  if  the  judgment  of  probate  were 
shown.  Which  objection  the  Court  overruled,  to  which  de- 
fendants objected.  Col.  Thomas  M.  Berrien  offered  to  prove 
that  the  order  for  record  was  passed  in  the  Court  of  Ordinary. 
Objected  to  on  the  ground  of  his  having  then  been  counsel 
and  now  was  counsel  for  the  estate  of  Mr&T.  Mary  Churchill. 
Objections  overruled  by  the  Court  and  defendants  excepted. 

CoL  T.  M.  Berrien  testified  that  he  was  the  counsel  of  pro- 
pounder  of  the  will  of  Mrs.  Mary  Churchill,  in  the  Court  of 
Ordinary  when  the  same  was  probated ;  that  he  took,  and 
the  Court  passed,  an  order  for  record  in  the  usual  form  and 
wrote  the  affidavit ;  that  he  had,  he  thought,  seen  the  said 
•rder  upon  the  minutes  of  the  Court  of  Ordinary ;  that  he  be- 
lieved the  minutes  of  said  Court  had  been  destroyed  by  fire 
previous  to  year  1849  ;  those  subsequent  to  1849  were  pre- 
served ;  the  minutes,  with  all  the  records  of  said  Court,  were 
destroyed  at  the  burning  of  the  Court  House  on  24th  Janua- 
ry, 1856,  he  believed,  as  they  had  not,  been  found  since  said 
last  mentioned  time;  said  will  was  proven  in  1843,  and  he 
thmks  a  short  time  after  Mrs.  Churchill's  death. 

Ja^s  F.  Navy  testified,  that  the  records  and  papers  of  Court  of 
Ordinary  had  been  destroyed,  except  the  minutes  since  1849. 

Plaintiffs  put  in  evidence  the  following  order  of  Court  of 
Ordinary,  defendants  objecting  to  the  recitals  in  said  order. 
The  Court  admitted  the  order,  to  which  defendants  excepted. 

CxoHOiA,  I  Waynesboro',  Monday,  Nov.  5th  1855. 

Burke  county,   J  »  ji 

The  Court  met  pursuant  to  adjournment.    Present  his 
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Honor.  Edward  Garlicky  Ordinary.  The  will  of  Mr&  Maiy 
Churchill  having  been  proren  in  due  form  of  law  at  Nov* 
ember  Term  of  the  Court  of  Ordinanr  for  Burke  county,  fiur 
the  year  eighteen  hundred  and  forty-three,  and  an  order  taken 
for  recording  thereof,  but  the  clerk  of  said  Court  having  failed 
to  record  said  will,  it  is  on  motion  of  Berrien  &  Jones,  coun- 
sel for  the  executor,  Benjamin  E.  Gilstrap,  who  was  the  ex- 
ecutor of  said  Mary  Churchill,  ordered,  that  the  aforesaid  will 
be  recorded  now  for  then. 

Thomas  M.  Berrieny  Esq.y  testified,  that  Benjamin  £L 
Gilstrap  was  dead,  and  he  thought  Mrs.  Mary  Churchill  died 
in  1843.  William  Moore  and  Simeon  Warnock  testified  that 
they  were  present  when  plaintiff  demanded  the  negroes  of 
defendant;  no  negroes  were  named,  but  they  understood  it 
was  the  negroes  now  in  dispute.  Defendants  refused  to  de- 
liver them  up,  saying  they  would  hold  them  till  they  could 
legally  deliver  them.  Stephen  A.  Corker,  testified  that  he 
was  the  son  of  Silena  A.  Churchill ;  knows  the  negroes,  &a, 
that  the  children  are  the  increase  of  the  original  negroes; 
and  proves  what  are  their  ages,  yearly  hire  and  expenses. 

Plaintiffs  closed  their  case  and  defendants  offered  no  testi- 
mony. 

The  cause  being  closed,  counsel  for  defendants  requested 
the  Court  in  writing  to  charge :  ^^  That  Calvin  B.  Chuix^ill 
had  the  right,  in  making  this  deed,  to  use  words  which  would 
defeat  the  right  given  to  his  wife  to  make  a  will,  and  that  if 
she  or  the  trustees  accepted  a  deed  of  this  kind,  she  or  they 
received  it  as  it  was  drawn,  and  that  ho  title  would  pass  un- 
der such  a  deed.    That  a  separate  estate  in  the  wife  is  not 
created  by  the  deed  made  by  Churchill.     That  the  estate  of 
the  wife  is  a  vested  remainder  in  fee.     That  the  power  at- 
tempted to  be  conferred  is  included  in  the  fee,  and  therefore 
nugatory,  or  it  is  in  restriction  or  qualification  of  the  fee,  and 
therefore  void.     That  the  estate  of  the  wife  being  a  remainder 
in  /ee,  norfor  her  sole  and  separate  use,  the  husband  became 
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entitled  to  it^  and  the  plaintiff  cannot  recover.  That  when 
power  to  devise  is  given  to  the  wife,  a  general  assent  that  the 
wife  may  make  a  will  is  not  sufficient,  it  must  be  shown 
that  he  consented  to  the  particular  will  she  may  make,  and 
his  consent  should  be  given  when  her  will  is  proven  as  a  tes- 
tamentary conveyance.  He  should  be  examined  before  the 
Ordinary,  and  until  this  is  done,  the  paper  cannot  have  the 
effect  and  operation  of  a  will.  That  if  a  separate  estate  be 
created  in  trustees  for  the  use  of  the  wife,  the  title  is  in  the 
trustees,  and  the  plaintiff  in  this  case  is  not  entitled  to  recov- 
er, but  the  trustees  under  the  deed  are.  That  if  the  deed 
from  Calvin  B.  Churchill  to  his  wife,  Mary,  authorized  her 
to  dispose  of  the  property  named  in  the  deed,  from  him  to 
Drury  Corker  and  Benjamin  E.  Gilstrap  as  trustees,  that  in 
disposing  of  the  same  she  should  have  adopted  the  particu- 
lar mode  or  manner  pointed  out  for  the  disposition  %( the 
property :  And,  further,  that  if  by  the  terms  of  the  deed  she 
was  required  to  exercise  the  right  at  the  time  named  in  the 
deed,  then  if  she  made  and  executed  a  will  at  any  other  time 
than  is  named  in  the  deed,  that  such  a  will  is  not  valid  in 
law.'' 

"  That  Calvin  B.  Churchill  had  the  right  to  restrict  his  wife 
in  disposing  of  the  property  to  a  particular  form  of  convey- 
ance, and  that  in  the  exercise  of  the  power  given  her  to  di»> 
pose  of  the  property,  he  had  the  right  to  say  that  she  must 
dispose  of  it  at  the  time  named  in  the  deed,  namely,  'af  or 
i^ier  her  death.'  That  if  these  words  are  in  effect  ^conira- 
dictoryj  because  Mary  Churchill  could  not  dispose  of  the 
property  '  after  her  deaih^  that  notwithstanding  this  she  could 
have  made  a  will  in  her '  la^t  illness^  and  that  this  con- 
struction should  be  placed  on  the  words  referred  to.  All  of 
which  requests  to  charge,  the  court  refused,  but  on  the  contra* 
ry  charged  the  jury :" 

^  That  the  effect  of  the  deed  is  to  vest  the  title  to  the  slaves 
in  the  trustees  upon  the  trusts  declared  in  the  deed.  That 
the  legal  construction  of  the  deed  was  an  estate  in  the  trustees 
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for  the  use  of  Calvin  B.  Churchill  for  his  life  with  remaind* 
er  in  fee  to  Mrs.  Mary  Churchill  (his  wife)  if  she  should  sundve 
him,  with  power  of  appointment  by  deed,  will  or  otherwise^ 
and  should  she  not  survive  her  husband,  then  the  remainder  af- 
ter Calvin  Churchill's  life  estate,  to  such  persons  as  she  should 
appoint  by  deed,  :nrill  or  otherwise.  That  the  power  given  to 
Mrs.  Churchill  by  the  deed  was  not  inconsistent  with  the  fee, 
and  that  the  estate  was,  though  not  by  express  words,  for  the 
separate  use  of  the  wife,  and  the  legal  title  vested  in  the  trus- 
tees .  That  thep  ower  of  disposing  of  the  slaves  given  to  the. 
wife  is  good,  and  its  legal  interpretation  is  to  empower  her  to 
dispose  of  them  by  will,  deed  or  otherwise,  to  take  effect  at 
or  after  her  death,  according  as  she  did  or  did  not  survive 
her  husband." 

''That  the  will  of  Mary  Churchill,  in  evidence,  \s  a  good 
execution  of  the  power  contained  in  the  deed,  and  that  the 
trust  was  now  fully  executed  and  the  legaltitle  in  the  plaintiff 
and  not  in  the  trustees." 

The  Court  further  charged  the  jury  that;  ''  there  is  some 
proof  before  you,  I  believe,  to  show  that  Calvin  B.  Churchill 
got  the  property  through  his  wife."  To  which  charge  and 
refusal  to  charge,  defendants  excepted. 

Defendants  objected  to  the  copy  will  read  to  the  jury  go- 
ing to  their  room  with  them,  which  objection  was  overruled 
by  the  Court  and  defendants  excepted. 

The  jury  brought  in  a  verdict  for  plaintiff  for  $9^220. 

And  counsel  for  defendants  tender  this  their  bill  of  excep- 
tions and  say: 

1st  That  the  Court  erred  in  admitting  in  evidence  the  said 
copy  will  of  Mrs.  Mary  Churchill. 

2d.  That  the  Court  erred  in  allowing  Thomas  M.  Berrien, 
£8q.,  to  testify  concerning  the  order  of  record  of  said  will 

Sd.  That  the  Court  erred  in  refusing  to  charge  the  jury  as 
lequested  by  defendant's  counsel. 

4th.  That  the  Court  erred  in  charging  the  jury  as  he  did. 

<5th.  That  the  Court  erred  in  telling  the  jury  there  was 
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some  proof  to  show  that  Calvin  B.  Churchill  got  the  proper- 
fjr  hy  hifl  wife. 

MiLLEss  &  Jackson;  McEjbnzie  &  Ward^  for  plaintifiis  in 
eiror. 

Beebieh  &  JoifZB,conira. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Whether  the  testimony  of  Jacob  Chance  was,  or  was  not 
admissible,  it  is  useless  to  enquire.  The  merits  of  this  case 
depend  upon  the  law  of  the  case,  arising  out  of  the  deed 
made  by  Calvin  B.  Churchill  to  his  wife  Mary,  and  as  there 
was  no  motion  made  for  a  new  trial,  all  minor  and  immate- 
rial  matters  should  yield  to  that.  What  will  it  profit  the 
plaintiff  in  error  in  the  end,  to  carry  these  outposts,  provided 
the  citadel  cannot  be  stormed  ?  How  much  time  and  mo- 
sey are  wasted  in  pressing  these  immaterial  points.  The 
most  that  can  be  said  against  this  evidence  is,  that  it  was 
inelevant  \  and  of  course  the  legal  rights  of  the  parties  grow- 
ing out  of  construction  of  the  instrument  already  referred 
to,  cannot  be  affected  by  it. 

Was  Col.  Berrien  a  competent  witness  under  the  facts  dis- 
closed by  this  record  ?  We  ask  why  not  ?  The  facts  testi- 
fied to  by  him  occurred  in  another  case,  not  in  this;  and 
previous  to  his  employment  in  the  present  case.  The  wit- 
ness neither  comes  within  the  letter  nor  the  spirit  of  the 
statute  of  1850,  excluding  the  testimony  of  attorneys  in  cer- 
tain cases.     Cobb  280. 

But  reject  the  evidence  of  this  witness,  and  still  there  will 
be  sufficient  proof  left  to  sustain  the  verdict  Navy  proves^ 
the  destruction  of  the  records;  and  the  extract  from  the 
minutes  establishes  the  probate  of  the  paper. 

It  is  contended  that  proof  should  have  been  made  in  the 
Superior  Court  of  the  execution  of  Mrs.  Churchill's  will.   The 
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case  of  Bick  vs.  Cockell  16  F«.  389,  576,  relied  on  by  <:oun- 
sel  in  support  of  this  proposition  was  pending  in  a  Court  of 
Equity ;  whereas  the  suit  before  us  is  an  action  at  law.  The 
rule  of  evidence  may  be  different  This  will  ^was  offer- 
ed and  received  in  evidence  not  to  show  title  in  Mary 
Churchill,  or  the  claim  of  title  by  her ;  but  to  prove,  that  the 
power  vested  in  her  by  the  deed  of  Calvin  B.  Churchill  had 
been  executed.  And  in  this  view  it  was  clearly  proper.  Be- 
cause, without  the  execution  of  the  power,  the  property 
would  have  passed  to  her  surviving  husband  as  heir  at  law. 
Admitted  in  evidence,  it  showed  further,  and  properly  too, 
(hat  the  title  vested  in  her  by  the  deed  of  Calvin  B.  Churchill 
had  been  cast  upon  the  plaintiff  as  her  administrator,  with 
Che  will  annexed. 

As  to  the  general  proposition,  that  the  will  of  a  married 
woman,  made  in  the  execution  of  a  power,  is  not  competent 
testimony,  without  actual  proof  of  its  execution  in  any  and 
every  Court  where  that  power  and  its  exercise  are  called  in 
question ;  we  maintain  broadly,  that  it  is  not  necessary  in 
this  State,  that  any  will,  whether  of  realty  or  personalty,should 
be  proven,  when  offered  in  evidence  as  a  muniment  of  title. 
But  that  a  certified  copy,  from  the  Ordinary,  under  the  seal 
of  that  Court,  makes  it  evidence.    This  results  necessarily 
from  the  fact,  that  by  law,  Courts  of  Ordinary  in  Geoi^ia, 
are  clothed  with  original,  general  and  exclusive  jurisdictioo, 
except  by  appeal,  over  testate  and  intestate's  estates.    And 
are  also  Courts  of  record.    It  is  here,  that  the  validity  of 
wills  must  be  tried  and  established.    In  this  case,  the  ex- 
tract from  the  minutes  of  the  Court  demonstrates,  that  the 
Ordinary  did  pass  judgment  upon  this  paper,  ordering  it  to 
be  recorded,  and  the  copy  is  certified  by  the  Ordinary.    It 
being  in  proof,  that  both  the  original  will  and  record  were 
burnt  after  probate ;  the  certified  copy  obtained  before  the 
burning  is  good,  as  secondary  evidence.     1   TFms.  on  £x^ar9. 
157,   158,  159. 

Again  it  is  objected,  that  the  recitals  in  the  order  of  the 
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Court  of  Ordinary  offered  by  plaintiff  below,  were  not  evi* 
dence  against  the  defendants.  The  judgments  of  the  Court 
of  Ordinary  import  verity,  as  much  as  the  judgments  of  the 
Superior  Court,  and  are  therefore  at  least  presumed  to  be 
true,  until  those  who  dispute  them,  can  show  the  contrary. 

It  is  insisted  that  a  separate  estate  in  the  wife  is  not  created 
by  the  deed  made  by  Churchill,  and  that  the  estate  attempt- 
ed  to  be  given,  being  a  remainder  in  fee,  not  for  her  sole  and 
separate  use,  the  husband  became  entitled  to  it;  and  hence 
the  plaintiff  cannot  recover.  We  are  not  prepared  to  admit, 
that  a  separate  estate  in  the  wife  was  not  created  by  this 
deed.  But  suppose  it  did  not,  a  husband  may  clearly  make 
a  gift  to  his  wife,  which  will  be  good  as  against  his  person- 
al representatives.  1  jfikin,  271;  3  Jttkin,  393,  394;  Ram 
on  •dssetSf  213. 

In  Hovenden  on  Frauds ,  271,  and  Swinburn  [on  fVitts, 
pari  1 1,  section  9,  this  doctrine  is  laid  down :  Any  consent 
on  the  part  of  the  husband  given  after  marriage,  that  the 
wife  may  dispose  of  personalty  by  will,  if  such  consent  resta 
merely  in  agreement  between  the  parties  themselves,  and  be 
not  guarantied  by  bond,  may  be  retracted,  at  any  time  be- 
fore assent  given  by  the  husband,  to  the  probate  of  such 
will.  In  the  case  before  us,  the  agreement  rested  in  and  was 
guarantied  by  a  solemn  conveyance  from  the  husband  to  the 
wife. 

But  that  is  not  all.  The  will  of  the  wife  was  proven,  im 
November,  1843 ;  the  husband  not  appearing  to  contest  it. 
The  husband  died  in  1855,  more  than  eleven  years  after  the 
probate  of  his  wife's  will.  He  never  sought  to  disturb  it  bj 
calling  on  the  executors  to  prove  it  in  solemn  form  or  other- 
wise ;  nor  in  any  other  way  seeking  its  revocation.  It  is 
still  of  force  and  unrevoked.  Nay  more;  by  the  Act  of 
1845,  passed  ten  years  before  the  husband's  death,  the  time 
within  which  proceedings  for  correcting  or  setting  aside  any 
will,  or  requiring  proof  in  solemn  form,  may  be  instituted,  is 
limited  to  seven  years.    The  husband  then  having  lived  tea 
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years  after  the  passage  of  this  law,  and  having  died  acqui- 
escing in  the  probate  of  his  wife's  will,  it  is  too  late  for  vol- 
unteers under  him  to  rise  up  and  attack  the  probate,  directly, 
or  indirectly.  The  husband's  consent  will  be  presumed. 
The  probate  is  conclusive  under  the  statute  against  all  the 
world.    The  effect  of  the  will  is  the  only  open  question. 

For  myself^  I  am  free  to  confess,  that  I  have  but  little  taste, 
perhaps  for  want  of  discrimination,  for  the  nice  distinctions 
that  have  been  submitted  iu  the  discussion^  as  to  the  nature 
•f  the  estate  given  by  the  husband  to  the  wife,  in  this  pro- 
perty.   That  she  had  the  power  to  dispose  of  it,  there  can 
be  no  dispute ;  that  she  has  executed  this  power  in  a  legal 
way,  is  equally  clear.    But  she  had  something  more  than  a 
mere  power  of  disposition.     It  was  a  power  coupled  with  an 
interest     Had  the  wife  survived  the  husband,  the  life  estate 
Teserved  to  the  husband  having  terminated,  the  whole  estate 
would  have  vested  at  once  absolutely  in  her.    But  the  wife 
dying  first,  all  she  could  do  was  to  execute  the  power  given 
to  her  b}^  disposing  of  the  property  which  she  did  by  wilL 
None  of  the  views  presented  by  the  learned  counsel,  have 
caused  this  Court  to  hesitate  in  holding,  that  the  wife  had 
authority  under  the  deed  from  her  husband  to  execute  the 
power  delegated  to  her,  by  disposing  of  the  property  by  will, 
in  the  manner  she  has  done.    The  husband  intended  by  his 
deed  to  divest  his  marital  rights  over  this  property,  except  as 
to  its  enjoyment  during  his  life.    For  this  purpose  he  inter- 
posed trustees.    For  this  purpose  he  invested  his  wife  with 
the  power  of  disposition.    Henceforth  he  parted  with  the 
dominion  over  this  property;  retaining  the  usufruct  only; 
the  power  of  alienation  was  gone;  so  too  the  power  of  dis- 
position by  will ;  so  its  inheritable  quality  passed  away  from 
him. 

What  tlien,  if  the  Court  did  refuse  to  charge,  that  the  wife 
look  a  vested  remainder  in  the  properly,  and  that  the  hus- 
band thereby  became  entitled  to  it;  counsel  have  no  reason 
to  complain  of  the  refusal  of  the  Court  to  charge  this  ;  since 
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the  express  power  to  dispose  ef  that  remainder,  appearing 
upon  the  face  of  the  deed,  and  the  execution  of  the  power 
having  been  provenj  it  prevented  the  husband  from  taking^ 
whether  she  had  a  vested  remainder  or  not. 

It  is  further  assigned,  as  error,  that  the  Court  refused  to 
charge,  that  if  a  separate  estate  was  created  in  the  trustees, 
the  trustees,  should  have  suefl,  and  not  the  plaintiff 

Without  saying  more  upon  this  head,  it  is  sufficient  to  re- 
mark, that  upon  the  death  of  the  wife,  the  probate  of  the 
will  and  the  death  of  the  husband,  the  property  vested  ia 
the  legscl  representative  of  the  wife ;  whenever  the  remainder 
vested  in  one  capable  of  taking  and  holding,  the  trust,  being 
functuSj  would  cease  of  course;  and  no  estate  whatever 
remained  in  the  trustees. 

Counsel  find  fault  with  the  Court  for  telling  the  jury  not 
very  emphatically  to  be  sure,  that  ^^  he  believed  there  was 
some  proof,''  that  Calvin  B.  Churchill  got  the  property  in 
dispute  by  his  wife.  Chance,  one  of  the  witnesses, swore  to  it, 
positively ;  and  there  was  no  evidence  to  the  contrary ;  there 
was  no  dispute  about  the  facts ;  and  this  was  conceded  by 
counsel  in  arguing  before  the  jury  as  admitted  here.  Surely 
then,  the  Court  did  not  trench  upon  the  province  and  privi- 
lege of  the  jury  in  saying,  ^'  he  believed"  there  was  some 
proof  upon  this  very  immaterial  point.  He  did  not  say, 
that  the  fact  was  or  was  not  proven,  which  by  the  Act  of 
1849,  is  prohibited ;  but  stated  merely  that  there  was  some 
proof  ^  he  believed"  to  a  certain  point.  This  is  not  forbid- 
den by  the  statute. 

I  fear  I  shall  weary  the  profession  with  this  case.  Some 
of  the  smaller  grounds,  may  have  been  overlooked.  Suffice 
it  to  say,  they  are  all  overruled,  and  the  judgment  of  the  Cir- 
cuit Court  affirmed  generally. 

Judgment  affirmed. 
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GxBSN  MabtiN;  plaintiff  in  error,  vs.  The  Statx  of  Gsor- 

oiAy  defendant  in  error. 

p.]  WImb  two  penoDB  are  indieied  together,  anda  tm  bill  ibii»d  agaiB«iboth»  l>«t 
oB«  only  ia  arreflted,  arraigned^  and  put  upon  hlBtrial,  a  fenetal  Terdset} "  W»  tha 
jQiy  find  tlw  defendant  gailtj"  ia  rafficiently  certain  aa  to  the  iodindual  intea- 
ded. 

p.]  A  jaror  who,  whOe  eonsalttng  with  his  fellow-jaron  in  a  eriminal  cafe,  refeft  to 
•Bother  offonoe,  alleged  to  have  been  eommitted  by  the  defeiidanty  x^T^S  "he  is 
m  had  man  any  how/'  and  especially  if  he  aekaowledgea  that  this  other  ivpnted 
crisM  inflttenoed  the  jury  in  oonyicting  the  accased,  erinoes  a  bias  of  mind  that 
dlaqoalifles  him  from  serring  as  a  juror. 

Murder,  from  Washington  county.      Decided  by  Judge 
Holt,  March  Term,  1858. 

Green  Martin  was  indicted  for  murder  of  his  negra 
Upon  the  trial  the  following  evidence  was  adduced : 
Dr.  Laden  Q.  Tucker  being  sworn :    I  am  a  physician ; 
I  was  practicing  on  the  9th  day  of  May,  1857 ;  I  was  roqtiested 
by  Mr.  Martin  to  examine  the  negro  boy ;  this  was  on  the 
11th  May,  1857.    I  examined ;  Oreen  MarUn  asked  himself; 
I  found  the  boy  disfigured  by  bruises ;  I  had  no  instrumeuts ; 
I  did  not  probe  the  wounds ;  the  bruises  were  on  his  toeast, 
aides,  wrists^  and  ankles,  and  his  face ;  I  borrowed  a  pocket 
knife  and  cut  into  the  boy's  neck,  and  found  a  dislocation 
of  his  nedt;  his  name  was  Alfred;  he  was  the  property  of 
Gfoan  Martin;  was  taken  out  of  the  grave ;  I  suppose  a  dis- 
location of  the  neck  canised  his  death ;  bruises  were  seme, 
mad  oik  the  side  the  skin  was  broken,  produced  by  violence ; 
they  were  caused  by  something  hard;  the  aiq>earaaoe  of  the 
bruises  around  the  wrists  and  ankles  were  caused  by  a  lope; 
the  bone  upon  wiiich  the  head  rests  is  called  the  atlas ;  it 
was  dislocated;  a  fall  will  produce  dislocation;  the  &U 
must  be  violent;  a  fall  backwaids  from  a  chair  has  pio- 
duced  it ;  a  jerk  may  produce  it ;  choking  without  a  jerk  will 
not ;  the  boy  was  disinterred ;  does  not  know  how  Ipng  the 
boy  was  buried;  judging  from  the  wounds,  they  appeared  to 
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hare  been  of  recent  date;  suppose  the  boy's  neck  had 
beea  dislocated ;  he  found  that,  and  knew  it  was  sufficient  ^ 
the  boy  was  buried  in  an  old  field  belonging  to  Thomas 
Wright,  of  Washington  county,  about  one  mile  and  a  half 
irom  the  residence  of  the  defendant ;  the  dislocation  of  the 
atlas  causes  death  by  pushing  forward,  and  presses  upon  the 

wind^pipe,  and  causes  suffocation;  appeared  of  recent  date 

of  few  days. 

Q^oaa. — I  was  called  for  a  posi  mortem  examination ;  I 
found  him  at  the  grave;  the  grave  yard  was  a  negro  grave 
yard ;  I  saw  other  graves  there ;  I  can't  tell  how  many  places 
the  skin  was  broken  in  exactly;  I  remember  two,  I  found 
one  in  his  side  ;  the  body  was  swollen  very  little;  I  can't 
tell  the  depth  of  the  bruises  from  external  appearances ;  the 
one  on  the  side  was  cut  through  the  skin;  after  a  dislocation 
of  the  neck  on  the  ground,  the  person  could  not  rise  again ; 
witness  thinks  pushing  the  bone  forward    would  p]X)duce 
strangling;  the  witness  says  that  a  dislocation  of  the  neck 
eaused  the  death  of  the  boy.     I  cannot  say  that  the  bruises 
produced  the  death ;  the  witness  says  that  the  grave  did  not 
present  the  appearance  of  concealment ;  he  says  Mr.  Martin 
asked  him  to  go  and  examine  the  boy ;  it  was  at  the  Coro- 
Bel's  request ;  some  person  was  with  Mr.  Martin  when  he 
asked  him,  but  be  does  not  remember  who ;  the  dislocation 
of  the  atlas  will  cut  off  all  connection  between  the  body  and 
brain ;  all  action  afterwards  would  be  but  spasmodic — death 
would  instantly  etisue. 

Miss  Catharine  Martin  sworn  and  says :  I  am  the  daugh- 
ter of  Green  Martin ;  I  reside  at  my  father's  house  in  the 
eouDty  of  Washington ;  I  have  resided  at  home,  my  father^s, 
ewor  since  the  9th  of  May,  1857.  My  father  is  the  owner 
of  slaves ;  he  owned  a  negro  boy  by  the  name  of  Alfred ;  the 
boy  is  dead.  He  died  on  the  9ih  of  May,  1857,  at  my  fath- 
er's house  in  the  county  of  Washington,  State  of  Georgia. 
My  father,  two  sisters,  and  my  brother  Godfry  and  myself 
wave  present*    My  brother  Godfry  is  not  present  in  the  coun- 
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ty.  I  don't  know  where  he  is ;  I  have  seen  him  once  since 
the  9th  of  May,  1857,  on  Sunday  night  week  afterwards. 
Alfred  was  over  twelve  years  of  age  at  his  death;  does  not 
know  how  much  over,  but  between  twelve  and  thirteen. 
Was  in  good  health  up  to  that  time  as  far  as  she  knew.  He 
was  struck  three  licks  with  a  rope  by  Godfry  about  three 
o'clock  P.  M.  I  saw  my  father  choke  him  about  twelve 
o'clock,  no  one  present  but  myself.  He  then  threw  him  on 
the  ground  and  sat  down  on  him  astraddle  of  him.  Short 
time  after  he  then  choked  him  and  threw  him  down  the 
45econd  time  again ;  my  brother  Godfry  then  poured  water  on 
him.  My  father  then  got  otf  of  him,  and  did  not  tronble 
him  any  more.  My  father  did  not  sit  down  on  him  the  sec- 
ond time.  I  saw  my  brother  Godfry  kick  him  down.  The 
boy  then  again  got  up.  I  have  been  sworn  twice  on  this 
case ;  once  by  Mr.  Daniel  at  the  Coroner's  inquest,  next  time 
at  Dr.  McBride's ;  John  Ivy,  Henry  Wood,  Silas  Daniel  were 
the  Justices.  There  was  a  saddle  used  by  Godfry  on  that 
occasion ;  the  saddle  was  put  on  the  negro,  my  father  was 
sitting  present  as  close  as  to  you  (Hook)  [distance  about  20 
feet]  About  one  half  hour  after,  my  father  choked  the  boy 
down  the  second  time,  until  my  brother  Godfry  put  the  sad- 
'die  on  him;  the  witness  did  not  seethe  boy  during  the  time; 
she  was  in  the  house,  the  boy  was  on  his  all  fours.  My 
brother  put  the  saddle  on  him  and  then  got  upon  it ;  he  re- 
mained some  quarter  of  an  hour,  I  suppose ;  he  sat  upon 
the  boy,  but  did  not  make  him  carry  him.  My  father  was 
present  After  the  riding  the  boy  carried  the  saddle  into  the 
house  by  the  order  of  my  father,  and  then  returned  to  the 
yard.  When  the  boy  returned  to  the  yard,  I  saw  my  broth- 
er Godfry  kick  him  down ;  my  father  was  sitting  on  the  bed 
scaffold  in  the  yard,  seven  or  eight  feet  from  my  brother.  It 
was  between  three  and  four  o-clock.  One  hour  before  the 
boy's  death,  after  the  boy  was  kicked  down,  and  he  got  up 
and  my  brother  slapped  him  down,  but  did  not  see  him  or 
my  father  strike  him  with,  a  stick.    Witness  does  not  knew 
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what  followed  immediately.    Witness  did  not  see  the  boy- 
dragged  by  a  rope ;  he  was  hit  three  licks  with  a  rope  by  her 
brother.    It  has  been  nearly 'a  year  since  I  testified  before 
the  Justices,  but  do  not  remember  testifying  to  the  fact  that 
there  was  a  rope  around  his  body ;  does  not  remember  seeing 
a  rope  around  his  body  one-quarter  of  an  hour  before  his 
death.    The  \v hipping  commenced  about  twelve  o'clock, 
while  my  father  was  sitting  on  the  boy.    Did  not  see  hini 
choke  bin)  nor  strike  him.    I  saw  him  dead  about  an  hour 
by  sun,  near  six  o'clock.    Did  not  go  to  the  boy,  but  saw 
him  while  passing;  he  was  naked,  but  she  does  not  know 
who  stripped  him.    My  father  did  not  carry  him  to  the  house, 
but  my  brother  carried  him  to  his  mother's  house  and  laid 
him  out    I  saw  him  next  morning  in  his  mother's  house, 
but  did  not  examine  him.    My  father  and  brother  did  nol 
bury  him  secretly ;  they  did  not  request  him  to  be  buried  se- 
cretly.    I  do  not  remember  to  have  said  that  with  a  rope 
around  his  waist  he  dragged  him  fifty  yards.    I  came  to 
town  with  my  two  sisters  and  Washington  Gilbert  on  last 
Wednesday ;  I  have  stayed  at  Mr.  Langmade's  ever  since. 
I  was  over  twenty  years  at  the  time  this  occurred.    Witness 
saw  the  boy  next  morning  after  his  death ;  she  saw  no  bmi- 
ses  before  his  death,  nor  when  he  was  lying  in  the  yard 
dead.  Witness  does  not  remember  that  her  father  and  brother 
requested  that  the  boy  should  be  buried  secretly,  nor  any  in- 
timation that  way.    The  body  was  swollen  considerably  next 
morning.    The  boy  was  buried  on  the  10th  of  May,  near 
sunset    Witness,  two  sisters,  James  L.  Scott,  one  cousin,and. 
William  Dent,  and  several  negroes.    My  father  did  not  at- 
tend, in   consequence  of  sickness ;  he  was  vomiting.    No 
one  attempted  to  interfere  during  the  events  which  she  has 
testified.    Her  mother  was  not  living.     She  and  her  sisters 
were  there,  but  did  not  bother  them  for  fear  they  might  both- 
er her. 

Cross. — ^The  slaves  of  Green  Martin  were  not  particularly 
under  control  of  her  brother;  they  all  worked  together. 
VOL  XXV. — 32 
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Gk>dfr7  Martio  worked  in  the  field  during  that  year ;  this  boy 
was  #ae  ofthe  hands.  Godfry  Martio  oontroUed  them  while 
in  the  field.  Witness  testified  that  on  that  day  she  did  not 
hear  the  cause  of  this  correction.  The  cause  of  the  whip- 
]ung  was  because  he  sauced  her  brother.  The  boy  told 
bcother  to  kiss  his  backside ;  the  boy  said  that  he  said  so. 
The  boy  was  very  saucy  and  uncontrollable.  Her  father  did 
not  remain  long  on  the  boy> — one  or  two  minutes.  Her  fiuher 
'  did  not  appear  ^ngry  while  sitting  upon  the  boy.  He  used 
no  uncommon  violence  during  the  afiair.  The  boy  did  Motr 
complain  after  he  got  up.  She  saw  her  father  sit  down  on 
fihe  boy  between  one  and  two  o'clock ;  never  saw  her  father 
touch  the  boy  afterwards.  Witness  did  not  bear  the  boy  com* 
plain  from  any  injury  he  had  received  from  Green  Martin. 

By  the  StaiCf  re-earai»inerf.-^ Witness  heard  her  father  and 
Godfry  say  at  that  timoi  that  the  ofiensive  wiwds  recorded 
above,  was  the  reason  for  whipping  him.  Witness  says  she 
does  not  know  whether  the  whipping  a  week  before  was  {(»r 
this  offensive  language  or  not  Witness  says  that  the  bojr 
was  kindly  treated,  and  was  a  pet  negro. 

Hiss  Mary  Martin  sworn  and  says :    That  she  is  the 

daughter  of  Green  Martin.    She  is  unmarried,  and  she  lives 

al  her  father's,  and  she  lived  there  on  the  9tli  May,  1857. 

Her  father  owned  slaves,  owned  a  boy  by  the  name  of  Alfred. 

He  was  thirteen  or  fourteen  years  old  at  that  tima    Between 

twelve  and  one  o'clock  the  affray  commenced.    I  saw  my 

fiuher  throw  Alfred  down;  then  he  choked  him  whilst  he 

was  down.    I  saw  my  father  throw  him  down  twice  and 

choke  him  twice.    He  did  not  choke  him  long ;  five  minutes 

between  the  choking;  the  choking  did  not  choke  him  five 

minutes.    I  did  mean  astraddle  the  boy.    I  did  not  see  a 

saddle  on  him.    I  was  in  the  house.    My  sisters  were  in  the 

house.    I  was  in  the  ^tting  room.  I  was  in  the  piazza  when 

I  saw  my  father  choke  Alfred.    The  piazza  is  on  the  back 

part  of  the  house.    When  I  was  in  the  piazza  my  sisters 

were  in  the  room  I  had  just  left.    I  could  have  seen  what 
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was  going  on  if  I  had  looked  The  boy  died  about  four 
o'clock  in  the  evening.  I  saw  him  after  he  was  dead,  about 
one  hour  by  sun ;  he  was  not  stripped ;  he  did  not  look  swoU 
len  until  next  day.  Does  not  know  whether  he  looked 
swelled  all  over  or  not  I  saw  no  rope  used  that  day. 
1  saw  the  boy  dragged  by  brother  over  the  yard  by  the  hand. 
I  did  not  see  my  father  drag  him ;  my  father  was  present  I 
did  not  see  the  saddle.  I  saw  my  brother  carry  the  saddle 
out  and  Alfred  bring  it  back.  He  did  not  look  tired,  nor 
was  he  weeping  as  she  knows.  The  boy  was  lying  at  the 
end  of  the  wheat  house  when  she  saw  him.  Godfry  put 
him  there,  he  was  dead ;  he  remained  half  hour.  My  fa- 
tiier  was  then  in  the  house ;  Godfrey  was  hi  the  house  part 
of  the  time.  I  saw  them  attempt  to  give  him  mustard,  but 
4hey  could  not  get  it  down  him.  Father  got  the  mustard  out 
of  the  house ;  witness  gave  it  to  him.  Her  father  did  not 
try  to  do  anything  for  him.  Godfry  carried  him  from  the 
wheat  house  in  hiis  arms.  She  did  not  see  him  drag  the  boy. 
My  father  told  the  witness  to  get  the  mustard  for  Godfry  after 
he  came  into  the  house.  Witness  says  that  the  boy  was  be- 
hind the  wheat  house,  and  that  Godfry  brought  him  from 
that  place  in  front  My  father  was  in  the  house;  does  not 
know  how  long  her  father  had  been  in  the  house  before  God- 
fry gave  him  the  mustard.  The  boy  was  well  at  twelve 
o'clock.  Does  not  know  how  long.  Passed  frequently  from 
the  yard  into  the  house.  She  did  not  interfere ;  was  not  par- 
ticularly afraid  of  either. 

Miss  Sarah  Martin. — Witness  says  that  she  is  the  daugh- 
ter of  Green  Martin.  She  resides  at  her  father's ;  she  resi- 
ded there  May  9th,  1857.  She  was  in  her  sixteenth  year  at 
that  time.  Her  father  had  a  boy  by  the  name  of  Alfred. 
She  saw  him  about  11  o'clock;  he  was  in  the  yard.  He 
was  toting  water  from  the  spring,  which  is  one-quarter  of  a 
mile  from  the  house.  She  saw  Alfred  about  two  or  three  , 
o'clock;  he  was  alive,  father  was  sitting  on  him, and  brother 
was  pouring  water  on  him  part  of  the  time.    She  did  n«t 
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hear  him  beg  for  mercy.    She  was  in  twenty  yards  of  him. 
He^sat  onjhim  about  half  minute.    She  did  not  see  her  fa- 
ther lying  on  him  as  she  recollects^    She  did  not  see  him 
lying  across  the  middle  of  the  boy.    She  has  testified  in  this 
case  once  at  Dr.  McBride's,  and  again  at  the  inquest    She 
saw  a  stick  used  like  unto  a  quilting  frame  by  brother ;  God- 
fry  used  the  stick.    Father  was  in  a  yard  or  two,  does  not 
know  whether  he,  father,  was  looking  or  not    The  boy  had 
on  a  shirt ;  the  shirt  remained  one-half  hour  on  the  boy, 
She  did  not  see  a  saddle  on  the  boy.    Was  in  the  room  sick, 
did  not  pester  either  because  she  did  not  want;  knew  abe 
was  not  able  to  do  any  good,  was  sorter  afraid  of  them.  Her 
father  said  in  the  kitchen:  ^'Damn  him,  if  he  was  a  mind  to 
lay  there  and  die,  let  him  die.''    The  boy  was  lying  at  one 
end  of  the  wheat  house.     My  brother  pushed  him  dowu 
with  the  stick.    He,  father,  and  brother  were  not  raving  and 
cursing  at  that  time;  they  acted  as  they  usually  did.    Did 
not  always  whip  their  negroes  that  way;  was  not  in  a  rio- 
tous manner.    After  the  boy  had  been  pushed  down  with 
the  stick,  he  got  up,  and  Godfry  kicked  him  down.    The 
punishment  continued  three  hours;  the  punishment  was 
continually  kept  up  until  the  boy's  death.    She  saw  him 
choked  once.    Godfry  and  father  eat  dinner  at  twelve,  com- 
menced whipping  after  dinner.    The  boy  died  about  one 
and  half  hour  before  supper.    He,  father,  did  not  eat  any 
supper,  nor  Godfry ;  but  she  did ;  they  were  notified  supper 
was  ready.    She  saw  her  father  choke  him  once. 

Cross* — She  did  not  see  her  father  do  anything  to  the  boy 
after  he  choked  him.  The  boy  looked  like  he  was  tired  pre- 
vious to  being  pushed  down ;  the  pushing  took  place  at  the 
wheat  house  near  a  post  The  ground  was  tolerable  smooth, 
had  not  been  dug  out  Godfey  kicked  the  boy  down  in  the 
same  place  that  he  pushed  him  down.  The  boy  did  not 
get  up  after  he  was  kicked  down  as  she  knows  o£ 

John  A.  Bedgood  testifies  as  follows :    I  was  at  Mr.  Oreen 
Martin's  about  twelve  o'clock  on  the  9th  of  May,  1857.    I 
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was  at  work  there.  I  saw  Green  Martin  on  Alfred's  back 
after  dinner ;  Alfred  had  his  clothes  on.  I  left  soon  to  work. 
Green  Martin  was  choking  Alfred  while  sitting  on  him ;  he 
could  not  halloo.  Godfry  Martin  was  pouring  water  on  the 
back  part  of  his  head  and  neck.  Mr.  Green  Martin  said  it 
was  for  the  purpose.  Witness  was  frightened,  and  went  off 
to  Pricy  Martin's  to  hair  some  hides.  Came  back  one-half 
hour  by  sun ;  the  boy  was  lying  in  the  yard  on  his  face,  na* 
kedand  dead.  The  boy  looked  badly  bruised;  bruised  all 
over,  was  bruised  on  both  sides,  on  his  back,  breast,  face, 
neck ;  and  his  legs  were  braised  some.  The  boy  was  not 
swollen,  looked  bruised  and  scratched  up  about  the  neck. 
Green  Martin  was  in  the  house  when  he  returned.  This 
happened  in  the  county  of  Washington,  State  of  Georgia. 
His  body  was  about  tey  steps  from  the  place  where  he  saw 
him  in  the  morning. 

Cross. — I  am  fifteen  years  old.  I  live  at  James  Northing- 
ton's.  Smith  brought  me  to  town.  Witness  has  testified  be- 
fore in  this  case.  Green  Martin  said,  pour  it  on  his  head  to 
keep  him  from  fainting.  Folks  have  talked  to  me  about 
swearing  in  the  case.  I  was  told  to  swear  the  same  this  time 
that  I  swore  before  Mr.  Jordan  Smith ;  Alexander  Orr  told 
me  to  do  so.  I  did  not  see  the  boy  run  and  tell  Godfry  Mar- 
tin to  kiss  behind.  Witness  says  he  did  not  say,  at  the  Cor- 
oner's inquest,  that  he  saw  the  boy  Alfred  run  and  slap  his 
behind  and  tell  Godfry  to  kiss  it,  as  he  now  recollects.  Wit- 
ness does  not  know  how  long  Mr.  Martin  lay  upon  the  boy; 
he  left.  When  he  returned  he  did  not  go  near  the  boy;  he 
was  frightened.  Witness  did  not  go  in  thirty  yards  of  the 
boy. 

By  the  State. — Witness  says  that  he  did  not  go  near  the 
boy  that  evening ;  he  saw  the  bruises  next  morning.  He 
says  his  face  was  bruised. 

•Alexander  Orr^  Coroner^  sworn :  Says  he  was  the  Coro- 
ner at  the  inquest  of  the  boy  Alfred  on  the  llth  May,  1857. 
I  received  the  information  from  Mr.  Thomas  Wright,  and 
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JordaR  Smith,  John  Anderson,  and  Gordon  Waters;  all  the 
gentlemen  were  living  in  that  neighborhood.  He  sent  Gor- 
don Waters  after  Dr.  Parsons,  and  then  he  sent  him  after  Dr. 
Tucker,  who  was  at  the  widow  Martin's.  While  he  was 
gone,  the  prosecutor  said  that  he  must  get  Dr.  Parsons.  He 
went  after  Dr.  Parsons  himself,  but  failed  to  get  him. 

When  the  testimony  and  argument  had  concluded,  the 
counsel  of  Green  Martin,  among  other  requests,  desired  his 
Honor  Judge  Holt,  to  charge  the  jury  as  follows,  in  the  lan- 
guage of  the  request,  viz: 

That  if  the  jury,  from  the  testimony  in  this  case,  believe 
Green  Martin  was  present  when  Alfred  was*  kicked  and 
pushed  down  by  Godfry  Martin,  but  took  no  part  in  kicking  or 
pushing  him  down,  with  a  stick,  or  striking  him  with  a  rope, 
nor  endeavored  to  prevent  these  Acts  }9y  Godfry,  nor  appre- 
hended Godfry  after  he  did  these  acts,  and  the  negro  Alfred 
was  dead;  this  conduct,  though  highly  criminal  in  Green 
Martin  in  itself,  will  not  of  iiself  render  Green  Martin 
guilty,  either  as  principal  or  accessory.  Which  his  Honor 
declined  to  do. 

The  plaintiff  in  error  alleges,. that  in  the  argument  before 
and  to  the  jury,  the  Attorney  General  and  James  S.  Hook, 
Esq ,  associate  counsel  of  the  State  in  the  prosecution,  each, 
during  their  speeches,  said  distinctly  and  emphatically  that 
the  defendant.  Green  Martin,  rode  the  boy  Alfred  as  a  horse, 
and  that  they  did  so  without  being  arrested  or  checked  by 
the  Court  for  stating  that  as  a  fact  which  was  not  in  testi- 
mony. 

The  jury  charged  with  the  icdictment  aforesaid  against 
Green  Martin  and  Godfry  Martin,  returned  into  Court  on  the  • 
morning  of  the  fourteenth  day  of  March,  1858,  with  a  ver- 
dict, which  was  handed  to  the  Clerk  and  read  by  him  as  fol- 
lows :  We,  the  jury,  find  the  defendant  guilty.  Which  the 
counsel  for  Green  Martin  desired,  when  recorded,  to  be  re- 
corded as  written.    But  his  Honor  the  Judge,  contrary  to  the 


SAVANNAH,  JUNE  TERM,  1858,  SOS 

Htrttn  Ti.  The  State. 

pcotestof  counsel,  directed  thejuTy  to  amend  it  by  inserting 
the  name  of  Green  Martin. 

The  counsel  of  defendant.  Green  Martin,  moved  his  Hon* 
or,  Judge  Holt,  for  a  new  trial  on  the  following  grounds,  to* 

wit: 

1st  That  the  jury  found  the  defendant,  Green  Martin, 
guilty  contrary  to  law. 

2d.  That  the  jury  found  the  defendant.  Green  Martin, 
guilty  contrary  to  evidence,  and  without  evidence. 

3d.  That  the  jury  found  the  defendant,  Green  Martin, 
guilty  contrary  to  the  weight  pf  evidence. 

4tb.  That  the  counsel  for  the  State  argued  to  the  jury  that 
the  defendant^  Green  Martin,  rode  the  boy  Alfred  as  a  horse, 
and  thereby  asserted  as  a  fact  that  which  was  not  in  testimo- 
ny, and  thereby  greatly  colored  the  acts  testified  to  of  said 
Green  Martin  having  straddled  the  boy,  and  impressed,  by 
such  statements  and  argument,  the  jury  with  the  idea  of 
excessive  cruelty  having  been  used  by  Green  Martin  in  the 
punishment  of  his  slave  Alfred. 

5th.  That  the  Court  erred  in  not  giving  in  charge  to  the 
jury,  as  he  was  desired,  the  following  request:  That  if  the 
jury,  from  the  testimony  in  this  case,  believe  Green  Martin 
was  present  when  Alfred  was  kicked  and  pushed  down  by 
God&y  Martin,  but  took  no  part  in  kicking  dr  pushing  him 
down  with  a  stick,  or  striking  him  with  a  rope,  nor  endeav*^ 
ored  to  prevent  these  acts  by  Godfry,  nor  apprehended  God> 
fry  afier  he' did  these  acts,  and  the  negro  Alfred  was  dead, 
this  conduct,  though  highly  criminal  in  Green  Martin  in 
itself,  will  not  of  itself  render  Green  Martin  guilty  either  as 
principal  or  accessory. 

6th.  That  the  jury  returned  into  the  Court  on  the  14th  day 
of  March,  1858,  with  their  verdict,  and  being  delivered  to  the 
Clerk,  was  read  publicly  as  follows  by  him;  We,  the  jury, 
find  the  defendant  guilty.  Which  verdict  his  Honor  the 
Judge  directed  the  jury  to  amend  by  inserting  the  name  of 
Green  Martin,  contrary  to  the  protest  of  counsel  of  said 
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Green  Martin,  on  the  ground  stated  by  them,  that  as  the  in- 
dictment in  the  case  was  against  Green  Martin  and  Godfry 
Martin,  the  verdict  as  published  was  indefinite  as  to  the  per- 
son found  guilty,  and  that  the  verdict,  after  publication, 
could  not,  in  an  essential  matter,  be  thus  amended, 

7th.  That  since  the  trial  of  this  cause,  the  defendant.  Green 
Martin,  has  learned  from  Richard  L.  Warthen,  Esq.,  that  on 
Sunday  morning,  the  14th  March,  1858,  in  returning  to  San- 
dersviUe  he  met  on  the  way  Reuben  Osborne,  one  of  the  jury 
in  this  case ;  that  said  Warthen  enquired  of  said  Osborne 
what  was  the  verdict  of  the  jury ;  and  after  expressing  sur- 
prise at  it  it  when  told  what  it  was,  the  said  Osborne  then 
said,  in  substance,  by  way  of  justification  of  it,  that  the 
beating  of  Peace  by  the  Martins  had  an  influence  on  the 
finding;  thus  showing  that  defendant  had  been  greatly  pre- 
judiced by  an  affair  for  which  he  had  been  previously  tried 
and  acquitted,  and  had  not  had  in  this  case,  by  reason  of 
such  influence,  a  fair  and  impartial  trial 

And  the  counsel  for  Green  Martin  moved  for  a  new  trial 
on  the  additional  ground  of  : 

8th.  Newly  discovered  evidence  since  the  trial  of  said  in- 
dictment, and  which  was  utterly  unknown  to  his  counsel 
until  since  said  trial ;  to- wit,  the  testimony  of  Doctor  Nathan 
Tucker,  of  Laurens  county,  by  whose  affidavit,  here  shown 
to  the  Court,  they  expect,  if  a  new  trial  be  granted,  to  prove 
by  him  that  Green  Martin,  for  the  two  or  three  years  last 
past,  labored  and  still  labors  under  a  decided  monomania ; 
the  special  delusion  being  that  his  slaves  entertained  the  idea 
of  poisoning  him,  the  said  Green  Martin,  and  were  persever- 
ingly  endeavoring  to  carry  it  into  effect,  when  there  was  no 
foundation  or  reason  for  such  delusion. 

And  in  support  of  the  7th  and  8th  grounds  for  new  trial, 
offered  the  following  affidavits,  to- wit:  The  affidavit  of 
Richard  L.  Warthen,  Esq.,  as  to  the  seventh  groun i,  and  that 
of  Dr.  Nathan  Tucker,  of  Laurens  county,  and  the  joint  af- 
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K  S.  Langmade,  Beverly  D.  Evans,  Robert  P.  Har- 
mail)  S»  B.  Jones  and  Iverson  L.  Harris,  the  counsel  on 
the  trial  of  the  accused  as  to  the  eighth  grennd. 

And  the  counter  affidavit  of  Beuben  Osborn,  the  juror,  is 
also  given* 

Copy  qf  the  JiffidaiAt  qf  Richard  L.  fFarthen,  Esq  : 

Personally  appeared  before  me  Richard  L.  Warthen,  Esq., 
who  being  duly  sworn,  saith  that  on  Sunday  last  he  met 
Reuben  Osborn,  one  of  the  jurors  who  sat  on  the  trial  of 
Green  Martin ;  that  deponent  asked  him  what  verdict  they 
had  found ;  he  replied  that  they  had  found  guilty;  deponent 
asked  him  if  they  had  found  him  guilty  of  murder ;  the 
said  Osborn  answered  yes.  Deponent  expressed  some  sur- 
prise at  it,  when  the  said  juror  remarked,  in  substance,  by 
way  of  justification,  that  the  beating  of  Peace  by  the  Mar- 
tins had  an  infiuence  on  the  finding. 

R.  h.  WARTHER 

Sworn  to  in  open  Court  17th  March,  1855. 

L.  A.  Jebnioan,  Cl'k. 

Cop;/  of  the  ^Sffidavit  of  Reuben  Osborn. 

Georgia,  Washinoton  Countt. 

Personally  appeared  in  open  Court  Reuben  Osborn,  who 
being  duly  sworn,  deposeth  and  saith  that  he  was  one  of  the 
jurors  who  found  the  verdict  against  Green  Martin,  tried  for 
murder  at  the  present  term  of  the  Superior  Court  of  said 
county;  that  said  verdict,  so  far  as  bis  own  conduct  was 
concerned,  was  the  result  of  the  evidence  in  the  case,  and  the 
law  as  given  in  charge  by  the  Court ;  and  as  far  as  he  knows, 
this  was  the  case  with  the  rest  of  the  jurors  who  concurred 
in  said  verdict  He  was  not  himself,  and  knows  not  that 
any  other  of  said  jurors,  was  influenced  by  the  conduct  of  the 
Martins  in  the  Peace  case ;  that  when  Mr.  B.  L.  Warthen 
asked  deponent  what  the  jury  had  done  with  Green  Martin, 
ke  replied,  we  found  him  guilty.     Mr.  Warthen  said  it  was 
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a  bad  case,  and  deponent  replied,  he  is  going  to  call  for  a 
new  trial,  I  believe.  But  I  didn't  think  worth  while,  aecord- 
ing  to  the  evidence  in  the  case.  Deponent  further  remaiked 
thdn  that  they,  meaning  the  Martins,  must  be  bad  men  any- 
how, for  he  had  heard  that  they  had  beat  a  man  pretty  nigh 
to  death  last  spring.  But  deponent  did  not  mean  to  imply 
that  the  verdict  was  influenced  by  the  Peace  case  at  all,  for 
he  does  not  know  or  believe  that  any  of  the  other  jurors  were 
influenced  by  it ;  for  himself,  he  was  sure  he  was  not  in  ma^ 
king  up  a  verdict  against  said  Green  Martin.  The  Peace 
case  was  mentioned  in  the  jury  room,  and  this  deponent 
thinks  he  mentioned  it  But  he  does  not  believe  it  had  any 
eflfect  on  the  verdict,  and  he  is  confident  his  own  verdict  was 
made  up  before  he  alluded  to  said  casa 

REUBEN  OSBOKN. 
Sworn  to  and  subscribed  before  me  this  March  19th,  185S 
L.   A.  Jernioan,  Cl'k. 

Georgia,  Washington  Countt. 

Personally  appeared  before  me  Mr.  Edward  S.  Lang- 
made,  Beverly  Evans,  Robert  Harman,  S.  B.  Jones  and  Iver- 
son  L.  Harris,  who  were  the  Attorneys  at  Law  of  Greea 
Martin,  and  to  whom  solely  the  defence  of  Green  Martin 
was  confided,  who  stood  charged  by  indictment  with  the 
murder  of  his  negro  boy  Alfred,  who  being  duly  sworn,  de- 
pose and  say  that  they  had  no  knowledge  or  information  be- 
fore  or  at  the  trial  of  said  Martin,  of  the  materiality  of  the 
testimony  of  Doctor  Nathan  Tucker,  as  shown  by  his  affida* 
vit,  nor  any  intimation  or  conjecture  of  the  said  Green  Mar- 
tin having  labored  under  any  mental  delusion  at  any  time 
until  since  the  trial,  and  that  with  all  the  diligence,  and  rig* 
ilance,  and  care  which  they  severally  employed  as  his  at- 
torneys since  their  respective  employments  in  his  behalf, they 
had  not  acquired  any  knowledge,  or  information,  or  intima- 
tion, which  could  or  did  lead  them  to  look  for  ground  of 
defence  in  the  monomania  of  defendant  until  since  the  trial 
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of  said  Green  Martin;  and  tkat  hjd  they  have  known  or 
heard  of  the  character  of  the  testimony  of  Dr.  Nathan 
Tncker,  they  wonld  have  placed  the  defence  of  their  client 
upon  the  ground  of  mental  delusion,  and  taken  prompt  steps 
to  procure  the  testimony  of  said  Tucker. 

E.  S.  LANGMADE, 
R  P.  HARMAN, 
B.  D.  EVANS, 
S.  B.  JONES, 
IVERSON  L.  HARRIS. 
The  foregoing  affidavit  was  signed  and  sworn  to  before  me 
this  I8th  March,  1858. 

L.  A  Jernioan,    Cl'k. 

Georoia,  Washington  County. 

Before  me  personally  came  Nathan  Tucker,  who  being  du- 
ly sworo,  deposeth  and  saith  that^  deponent  is  a  practicing 
physician,  residing  in  the  neighborhood  of  Green  Martin,  of 
said  county,  who,  on  an  indictment  for  the  murder  of  a  boy 
named  Alfred,  the  slave  of  the  said  Green,  was  tried  and 
found  guilty  at  the  present  term  of  the  Superior  Court  of 
said  county  as  this  deponent  has  been  informed  and  be* 
lieves^  that  deponent  has  been  for  more  than  twenty  years 
the  family  physician  of  the  said  (Grreen  Martin,  holding  fre- 
quent intercourse  with  him,  and  well  acquainted  with  him; 
that  until  within  a  few  years  past  the  said  Green  Martin  was 
in  the  enjoyment  of  good  health,  was  a  sober,  orderly  and 
peaceable  man,  a  good  citizen,  a  good  neighbor,  and  by  com- 
mon ^pute,  and  Id  the  opinion  of  this  deponent,  a  kind  and 
humane  master ;  that  some  years  since  said  Green  Martin's 
health  failed ;  that  he  became,  and  ever  sinee  has  been  labor- 
ing under  a  complication  of  diseases,  to-wit,  a  chronic  de« 
raugement  of  the  liver  and  hydrocele,  and  has  been  under 
the  treatment  of  this  deponent  That  one  special  effect  of 
the  diseased  condition  of  said  Green  Martin,  as  before  de«- 
scribed,  was  to  produce  a  longing  for  stimulants,  a  predispo- 
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sition  to  indulge  in  the  use  of  ardent  spirits ;  that  under  the 
influence  of  this  morbid  craving,  said  Green  Martin  has  con- 
tracted the  habit  of  drinking  intemperately,  and  witness 
states  distinctly  it  is  his  jGirm  conviction  that  this  habit  has 
been  superinduced  by  disease,  and  not  the  diseased  condi- 
tion, in  which  he  is  and  has  been,  by  intemperance.  Depo- 
nent, as  a  doctor  of  medicine,  expresses  the  opinion  that  the 
combined  effect  of  disease  and  intemperance  upon  the  said 
Martin  has  been  to  weaken,  and  in  a  good  degree  to  derange 
the  mind  of  said  Maf tin ;  that  deponent  has  had  abundant 
evidence  that  he  has,  for  two  or  three  years,  labored  and  still 
labors  under  a  decided  monomania,  the  special  mental  de- 
lusion being  an  abiding  impression  on  his  mind  that  his 
slaves  entertained  a  design  to  poison  him,  and  are  persever- 
ingly  endeavoring  to  carry  it  into  effect ;  and  deponent  has 
never  been  able  to  discover  in  the  conduct  and  bearing  of 
the  said  slaves  the  least  foundation  for  such  apprehension ; 
believes  it  to  be  a  mental  delusion ;  that  said  Martin  has  long 
been  keeping  a  strict  watch  upon  his  slaves — made  frequent 
searches  for  poison,  that  he  has  several  times  brought  to  de- 
ponent substances  found  about  the  premises,  and  consulted 
deponent  as  to  their  properties,  which  deponent  in  every  in- 
stance found  to  be  free  from  poisonous  qualities,  and  entirely 
harmless ;  that  said  Martin  has  been  particularly  suspicious 
of  a  female  slave  of  his  own,  the  mother  of  the  boy  Alfred, 
of  whose  murder  he  has  been  convicted;  that  under  this 
impression,  as  this  deponent  has  been  creditably  informed 
and  believes,  said  Martin  actually  kept  one  of  his  female 
slaves  in  close  confinement,  though  deponent  did  not  actu- 
ally see  her  in  such  confinement;  deponent  has  been  wholly 
unable,  by  any  effort  he  could  make,  to  divest  the  mind  of 
said  Martin  of  the  delusion  under  which  he  was  laboring. 
Deponent  further  gives  it  as  his  deliberate  conviction  that  at 
the  time  the  boy  Alfred  came  to  his  death,  an3  for  some  time 
previous  and  since,  the  said  Martin  was  and  has  been  insane 
on  the  subject  of  the  fidelity  of  his  slaves,  their  disposition 
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to  take  bis  life  by  poison,  and  bis  safety  in  tbeir  bands ;  de- 
ponent never,  for  obvious  reasons,  communicated  bis  opinion 
on  tbis  subject  to  said  Martin  or  to  bis  family,  and  does  not 
betievelt  was  known  to  said  Martin  or  to  his  counsel  at  the 
time  of  his  trial 

NATHAN  TUCKER. 
Sworn  to  and  subscribed  before  me  this  17th  March,  1958. 
James  F.  Smith,  J.  P.  $ 

After  full  ai^ument  of  the  grounds  of  new  trial,  his  Honor 
the  Judge  overruled  the  motion  for  a  new  trial  in  this  cause 
on  all  the  grounds  for  the  following  reasons : 

The  three  first  because  upon  a  careful  review  of  the  tes- 
timony, the  facts  sustain  the  verdict  upon  the  plainest  and 
clearest  principles  of  law. 

The  4th  because  the  fact  commented  on  by  the  counsel  of 
the  State  was  in  evidence  by  two  of  the  witnesses,  and  char- 
acterized by  one  of  them  as  riding,  and  because  the  counsel 
for  the  State  was  not  in  conclusion,  but  might  be  answered 
and  was  answered  by  counsel  for  the  defendant  who  had 
the  conclusion,  and  the  testimony  was  that  Godfry  Martin 
sat  in  the  saddle ;  it  showed  the  defendant  present,  and  that 
when  the  riding  was  over  he  ordered  the  boy  to  carry  the 
saddle  into  the  house. 

The  5th  because  the  Court  did  give  the  law  in  charge  to 
the  jury  as  it  was  asked  for  and  in  the  very  words  of  the 
authority  cited,  but  only  refused  to  give  the  law  as  applica- 
ble to  particular  facts,  and  gave  it  in  charge  as  applicable  to 
all  the  facts  in  evidence. 

The  6th  because  it  is  not  only  the  right,  but  the  duty  of 
the  Court  to  direct  the  jury  as  to  the  regularity  and  form  of 
their  verdict,  and  to  see  that  its  own  minutes  and  records 
clearly  express  what  is  done  in  the  Court. 

The  7th  because  upon  reading  the  deposition  of  the  ju- 
ror Osborn,  the  Court  believes  him  to  be  an  upright  and  con* 
scientious  juror,  and  that  in  giving  the  verdict  he  was  un- 
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biaaed  and  nnprejudiced,  and  was  governed  solely  by  the  law 
and  the  evidence. 

The  8th  because  that  the  whole  testimony  showed  that  de- 
fendant was  not  acting  under  the  alleged  delusion,  but  was 
punishing  his  little  slave  for  insolence. 

To  this  decision  of  the  Court  the  defendant,  by  his  coun- 
sel, excepted. 

« 

Jbnkins  &  Harris  for  the  prisoner. 

Attorney  General  for  the  State. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Green  Martin  having  been  cotivicted  of  murder  at  the 
March  Term,  1858,  of  the  Superior  Court  of  Washington 
county,  moved  for  a  new  trial,  on  eight  grounds,  as  wtti  ap- 
pear in  the  Reporter's  statement.  The  first  three  grounds 
may  be  considered  together,  namely,  that  the  verdict  was 
contrary  to  law,  to  the  evidence  and  weight  of  evidence. 
The  meaning  of  this  is,  that  the  facts  in  the  record,  did  not 
justify  the  jury  in  finding  the  defendant  guilty  of  murder. 
That  if  he  was  guilty  of  any  offence,  it  was  involuntary 
manslaughter. 

This  case  is  rather  peculiar  in  several  respects.  No  one 
doubts,  that  the  boy  Alfred  came  to  his  death  at  the  hands 
of  Green  Martin  and  his  son  Godfrey,  or  one  of  them.  At 
12  o'clock  on  the  19th  of  May,  1857,  he  was  well.  The 
father  and  son  commenced  punishing  him  for  some  inso- 
lence offered  to  the  son,  which  was  kept  up  at  longer  or  shor- 
ter intervals,  until  late  in  the  afternoon,  covering  a  period 
of  three  hours  or  more,  when  the  boy  expired.  And  the 
post  mortem  examination  showed  that  the  neck  was  dislo- 
cated, and  that  there  were  various  bruises  on  the  body  and 
limbs  of  the  boy.  The  last  injury  inflicted,  as  seen  and  tes- 
tified to  by  one  of  the  daughters  of  the  defendant,  was  a 
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kick  from  Godfrey  Martin,  the  son,  which  brought  the 
boy  to  the  ground,  from  which  he  was  not  seen  to  rise  after- 
wards. 

It  is  not  disputed,  that  the  owner  of  a  slave  has  the  right 
to  correct  him  for  his  misconduct  And  the  mode  and 
measure  of  punishment  must  in  the  main,  be  left  to  the  mas- 
ter. It  must  not  be  cruel  and  excessive.  The  manner  of 
punishing  slaves,  is  different  with  different  persons.  The 
unusual  modes  of  punishing  slaves  resorted  to  by  some  own- 
ers, are  not  necessarily,  nor  always  the  most  cruel  or  severe. 
It  is  frequenily  so  in  the  seeming  only.  From  the  nature  of 
the  case  there  cannot  be  any  uniform  rule  prescribed  upon 
the  subject  It  can  hardly  be  supposed,  that  the  Martin's 
intended  to  kill  the  boy.  Still  if  the  circumstances  show, 
Aat  their  treatment  was  such,  as  was  likely  to  produce  death, 
the  law  will  infer  malice  and  the  offence  may  be  adjudged 
murder. 

There  is  a  further  difficulty  in  this  case.  The  dislocation 
of  the  neck  was  unquestionably  sufficient  of  itself  to  cause 
instant  death.  It  may  have  been  occasioned  by  the  last 
kick  given  by  Godfrey  Martin.  The  evidence  is  not  full  and 
satisfactory  upon  this  point 

The  proof  discloses  no  positive  participation  on  the  part 
of  Green  Martin,  after  the  first  acts  which  were  testified  to, 
atid  these  could  not  of  themselves  have  produced  death. 
And  yet  upon  all  of  these  points,  there  was  room  perhaps 
for  the  jury  to  have  formed  an  opinion  for  themselves,  touch- 
ing all  these  matters.  The  points  to  which  I  have  alluded, 
were  involved  in  just  that  degree  of  uncertainty  as  to  res- 
train a  Court  from  pronouncing  authoritatively,  the  law 
which  should  control  this  case.    There  were  marks  of  abuse 

r 

upon  the  person,  particularly  the  limbs  of  the  boy,  as 
sworn  to  by  Dr.  Tucker,  which  are  not  explained  or  accoun- 
ted for  by  the  prooC  Kor  is  the  absence  of  testimony  strange 
in  this  case.  The  daughters  and  sisters  of  the  actors  in  this 
unfortunate  affair,  were  the  unwilling,  not  to  say  affrighted  , 
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witnesseB,  who  alone  were  present  all  the  time  to  its  fatal  ter- 
mination. 

As  it  is  onr  purpose  to  remand  this  cause  for  a  rehearing, 
we  will  forhear  to  comment  npon  the  evidence. 

4.  As  to  the  alleged  misrepresentation  of  the  testimony  bf 
the  Attorney  General,  and  the  associate  counsel  on  the  side 
of  the  State,  we  have  nothing  to'  add,  to  what  has  been  here- 
tofore said  by  this  Court.  The  recital  of  the  testimony  may 
not  have  been  perhaps  entirely  accurate.  The  attention  of 
the  Court  however,  was  not  called  to  the  impropriety  com- 
plained of;  and  counsel  for  the  prisoner  had  ample  opportu- 
nity in  conclusion  to  set  the  testimony  right 

5.  The  next  error  assigned  is,  that  die  Court  refused  to 
give  a  legal  chaise  when  requested,  and  in  the  language  of 
the  request  There  is  some  confusion  in  the  record  upon  this 
point  The  Judge  certifies,  that  he  gave  the  law  as  asked 
for,  and  in  the  very  words  of  the  authority  relied  on  by  the 
counsel  He  refused  to  give  the  law  in  chaise  as  applicable 
to  a  particular  set  of  facts  referred  to  by  counsel,  but  did  in- 
struct the  jury,  that  such  was  the  law  as  applicable  to  all  the 
facts  of  the  case.  And  in  this,  we  think  the  Judge  was  right 
It  is  certainly  true,  that  if  Green  Martin  did  not  participate^ 
80  far  as  the  particular  facts  recited  in  the  request  were  con- 
cerned, he  was  net  guilty,  so  far  as  those  facts  went  to  estaV- 
Ibh  his  guilt,  still  upon  all  the  facts  of  the  case,  he  might 
nevertheless,  have  been  found  guilty. 

6.  As  to  the  complaint,  that  the  Court  allowed  the  rerdict 
to  be  amended,  we  are  clear,  that  it  needed  no  amendment ; 
but  that  it  was  a  legal  verdict  and  sufficiently  certain  as  it 
was  originally  rendered. 

7.  Was  Reuben  Osbom  an  impartial  juror  ? 

If  the  statement  made  by  him  to  Richard  L.  Warthen,that 
the  previous  misconduct  of  the  Martins,  had  influenced  the 
finding  in  this  case,  be  true,  even  as  to  himself,  of  course  he 
was  not  an  indifferent,  but  a  prejudiced  juror.  But  try  him 
by  his  own  statement  in  the  exculpatory  affidavit  which  he 
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filed,  and  how  does  he  stand  ?  He  admils  that  ho  said  to 
Warthen  in  justification  of  the  verdict  of  guilty  which  he  and 
his  fellow  jurors  had  rendered,  that  the  Martins  were  bad  mea 
tmy  liotOf  for  that  he  had  heard  they  had  beat  a  man  pretty 
nigh  to  death  the  spring  before.  But  this  is  not  all ;  he  not 
only  acknowledges  the  unfavorable  impression  made  upon 
his  own  mind,  as  to  the  Martins,  but  confesses  further,  that 
the  Peace  case  was  mentioned  in  the  room,  while  the  jury 
were  engaged  in  making  up  their  verdict  in  this  case,  and 
he  thinks,  by  himsel£  By  way  of  explanation,  I  would  re- 
mark, that  Green  Martin  had  been  engaged  in  a  difficulty 
with  a  man  by  the  name  of  Peace,  previous  to  this  prosecu- 
tion. Had  not  this  juror  a  bias  resting  on  his  mind  against 
the  accused  ?  We  may  suppose  his  own  mind  to  be  in  doubt 
as  to  the  guilt  or  innocence  of  the  prisoner ;  his  previous 
misconduct  comes  up  to  his  recollection,  and  instead  of  giv- 
ing to  the  defendant  the  benefit  of  his  doubt,  he  concludes^ 
'^heis  a  bad  man  any  how,"  let  him  be  punished.  And 
the  inveteracy  of  his  prejudice  is  clearly  evinced,  by  his 
flinging  the  Peace  case  upon  the  minds  of  his  fellow  jurors, 
when  they  too,  perhaps,  were  hesitating  and  halting  between 
two  opinions,  as  to  what  verdict  they  should  return. 

It  is  Uue,  that  Osborn  endeavors  to  expurgate  himsel£ 
JBui  we  know  not  ourselves.  Besides,  the  affidavits  of  the 
other  jurors  were  not  taken  exonerating  themselves  from  the 
extrinsic  influence  which  was  brought  to  bear  upon  their 
minds  during  their  consultation.  If  the  statement  be  true, 
that  Green  Martin  was  not  only  acquitted,  but  fully  justified 
by  the  Court  and  the  country,  for  the  severe  chastisement  in- 
flicted by  him  on  Peace,  on  account  of  the  gross  insult  ofier- 
ed  to  the  female  members  of  Martin's  family,  it  not  only 
serves  to  illustrate  the  impropriety  of  lugging  extraneous 
transactions  into  criminal  trials,  but  it  goes  still  further  to 
fix  the  hostile  state  of  Osborn's  mind  toward  the  man,  whose 
life  was  commilted  to  his  hands. 

On  the  ground  of  the  disqualification  of  Osborn  as  a  ju» 
VOL.  XXV. — 33 
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lor,  we  shall  order  a  new  trial  in  this  case.  Justice  will  not 
soierby  the  delay.  Courts  generally  should  imitate  the 
conduct  of  the  Governor  and  Council  of  Massachusetts, 
when  the  life  of  Dr.  Webster  was  in  their  keeping.  (I  am 
glad  to  find  something  to  commend  in  that  ancient  common- 
wealth !)  They  took  time  to  consider.  They  calmly  and 
patiently  examined  every  fact  and  circumstance,  and  finally, 
when  nothing  to  extenuate  could  be  found,  the  culprit  was 
leraitted  to  the  dungeon  and  the  gallows.  And  the  whole 
country  felt  that  the  law  had  been  vindicated,  and  the  tri- 
umph of  justice  secured.  There  should  be  no  hot  haste, 
when  the  life  of  a  fellow-citizen  is  involved. 

8.  As  to  the  eighth  ground,  namely,  the  monomania  of 
the  defendant,  we  dispose  of  it  by  saying,  that  much  more, 
we  apprehend,  will  have  to  be  proven,  than  is  foreshadowed 
in  the  deposition  of  Dr.  Tucker,  before  this  defence  can  be 
made  available. 

Judgment  reversed 


ARGUED  AND  DETEKMINED, 

IN  THE 

mum  coET  OF  tug  mn  of  georgm, 

AT  MACON, 

JUNE  TERM,   185a 


Present— JOSEPH  H  LTTMPKLN, 

CHARLES.  J.  McDonald,  S>  judges. 
HENRY  L.  BENNING, 


KIN,  ) 

McDonald,  vju( 

INNING,  j 


Abh]sr  C.  Conner^  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

£].]  The  rulo  stated,  as  to  tbo  taking  dgwn  of  testimony  in  oases  of  telony ;  and  tho 
lue  to  be  made  vf  the  same. 

[S.]  An  indictment  or  presentment  good,  although  an  impossible  daj  be  stated,  as 
that  on  which  the  eifenee  wa«  eommitted.  At  any  rate  the  objection  oomes  too 
late  after  Terdlct 

[3.J  If  jnrers,  to  constitute  a  panel  in  a  criminal  case,  be  siunsioned  by  baUiffs,  it  U 
good, 

[4.]  Whore  the  witness  in  a  criminal  case,  is  nnable  from  his  physical  condition  to 
speak  audibly,  his  answers,  may  be  communicated  in  his  presence  and  hearing  by  a 
sworn  officer  of  tho  CoarL 

[5.]  Although  the  crime  of  laroeny  may  be  complete  as  to  two  persons,  as  much  so 
as  thoagh  no  other  was  concerned,  still  another  may  be  a  principal  in  the  same 
offence. 

£1«]  It  is  not  a  good  groond  for  the  arrest  of  judgment  in  a  eriminal  ease,  that  the 
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time  stated  as  the  time  of  the  oifenee,  is  snbseqaent  to  the  finding  of  the  ind&ei- 
ment    Bbhvivo,  J. 

[2.]  The  Sheriff  may  appoint  theballlfito  aommon  talesmen,  on  the  trial  of  n  oriai- 
nal  ease.    Bmvwo,  J. 

[3.]  Although  the  indictment  is  fonnded  ona  presentment^  it  is  snficiflDt,  if  tho  jaij 
be  empanneled  on  the  indictment  alone.    Benniho,  J. 

[i.]  If  there  is  no  substantial  difference  between  the  presentment^  andtlieindietmentt 
it  is  a  matter  of  no  consequence  to  the  aooused,  which  he  is  azraigned  on.  Bnv< 
wntB,  J. 

[5.]  If  a  person  from  debility,  is  rendered  unable  to  speak  loud  enough  to  be  heard  hj 
the  Court  and  jury,  resort  may  be  had  to  an  interpreter.    Bsnmia,  J. 

Indictment  for  simple  larceny,  in  Sumter  Superior  Courf. 
Tried  before  Judge  Allen,  March  Term,  1858. 

At  the  March  Term,  1858,  Abner  C.  Conner  was  put  up- 
on his  trial,  on  an  indictment  /or  steiding  a  negro  man  slave, 
the  property  of  John  F.  Markett 

The  special  presentment  charged  the  offence  to  have  been 
committed  oa  the  fifteenth  day  of  December,  1857,  and  is  dat- 
ed  September  Term,  1857.  The  bill  of  indictment  is  dated 
September  Term,  1857,  and  charges  the  offence  to  hare  been 
committed  on  the  fifteenth  day  of  December  1855.  The  de- 
fendant pleaded  ^'not  guilty." 

It  was  in  evidence  from  the  testimony  of  John  F.  Markett 
that  he  knew  the  defendant  during  the  years  1853-4-5,  that 
he  owned  a  boy  named  Seaborn  in  1854,  and  was  in  posses- 
sion of  him  in  the  month  of  December  of  that  year.  The 
boy  disappeared  the  16th  of  said  month ;  he  searched  and 
advertised  for  him  but  did  not  find  him.  About  the  time  the 
boy  disappeared,  the  defendant  disappeared  from  the  coun* 
ty.  Knew  of  no  intimacy  between  defendant  and  the  boy, 
but  thinks  defendant  must  have  seen  the  boy  at  his  (Mar- 
kett's)  house. 

The  defendant  confessed  to  the  witness,  the  boy  was  brought 
to  him  at  26th  Justices  Court  Ground  in  Sumter  county,  by 
James  T.  Holeman,  and  a  man  by  the  name  of  Phillips, 
about  the  tim^  the  boy  disappeared,  and  he  carried  him  away 
to  Selma  Alabama,  and  was  to  receive  two  hundred  dollars 
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therefor.  Defendant  also  said  he  saw  Jackson  Tiner  in  Mont- 
gomery, Alabama,  and  the  boy  was  then  with  him. 

Defendant  confessed,  to  Malta  Scarborough,  carrying  the 
negro  ofi^  saying  he  supposed  it  was  the  general  belief  that 
he  (defendant)  had  stolen  the  negro:  that  the  negro  had  at- 
tempted to  play  him  false  and  he  took  him  to  the  bluff  of 
Selma,  and  then  that  was  the  end  of  that  damned  negro.  De- 
fendant was  neither  drunk  or  sober,  but  drinking  at  the  time 
he  told  this  to  Scarborough.  He  is  rendered  very  foolish  and 
often  acts  very  foolish  when  drinking,  more  so  than  most 
persona  Witness  Scarborough  could  not  tell  defendant's  ex- 
act condition,  and  whether  he  was  drunk  enough  to  tell  the 
truth  or  not. 

Defendant  also  told  James  T.  Holeman  that  he  canied  the 
negro  Seaborn  off,  aifd,  that  after  selling  him  two  or  three 
times  he  had  killed  him.  This  confession  was  voluntary. 
Defendant  was  drinking,  but  not  drunk,  and  Holeman  thinks 
he  knew  very  well  what  he  was  talking  about  Holeman, 
never  saw  defendant  and  the  negro  together,  knew  nothing  of 
the  delivery  of  the  negro  to  defendant,  and  this  was  the  first 
conversation  he  ever  had  with  defendant  on  the  subject,  and 
he  never  knew  of  the  matter  until  be  saw  the  advertisement 
of  John  F.  Markett  in  the  newspaper. 

Jackson  Tiner  testified  that  a  few  days  before  Christmas 
in  1854,  he  was  going  to  Texas  and  saw  defendant  in  Mont- 
gomery, Alabama,  wheu  defendant  introduced  him  to  a  man 
from  Dooly,  whom  he  called  Hicks.  Hicks  was  a  dark,  rath- 
er chunky  built  man,  appeared  to  weigh  one  hundred  and 
fifty  or  one  hundred  and  sixty  pounds,  seemed  to  have  long 
black  hair,  and  was  about  the  height  of  Mr.  McCay  or  a  lit- 
tle taller.  Tinei;  saw  defendant  and  his  companion  leave  in 
theSelmastage. 

John  F.  Markett,  again  testified  that  the  boy  Seaborn  was 
a  bright  mulatto,  enough  so  to  nearly  pass  for  a  white  man, 
was  a))out  five  feet  ten  inches  high,  and  about  one  hundred 

and  fifty  or  sixty  pounds  in  weight,  was  a  little  taller  than 
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Mr.  MeCay.  White  men  who  had  visited  witness  MaikelfiB 
house,  had  conversed  with  Seaborn  and  thought  him  a  white 
man  from  his  color.  He  had  long  black  hair.  The  jury  found 
the  defendant  giiilty;  whereupon  his  counsel  moved  in 
arrest  of  judgment,  upon  the  following  grounds. 

1st  That  the  special  presentment  on  which  the  bill  of  in- 
dictment was  founded,  was  null  and  void  because  it  charged 
the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  grand  jury;  that  the  special  presentment  be- 
ing  void,  no  bill  of  indictment  could  be  founded  thereon, 
upon  which  a  trial  could  be  had. 

2d.  That  the  bill  of  indictment  charges  the  offence  to  have 
been  committLd,  on  a  diflerent  'day  from  that  alleged  in  the 
special  presentment,  and  that  said  variance  is  fatal. 

The  Court  overruled  the  motion  in  afrest  of  judgment  and 
counsel  for  defendant  excepted. 

Defendant's  counsel  then  moved  the  Court  for  a  new  trial 
on  the  following  grounds: 

1st.  Because  the  Court  after  objection  by  the  prisoner,  re- 
fused to  set  aside  the  array  of  jurors,  on  the  ground  that  the 
array  was  summoned  partly  by  bailiffs. 

2d.  Because  the  special  presentment  on  which  the  bill  of 
indictment  was  found,  was  not  presented  to  the  jury  on  the 
demand  of  the  prisoner,  the  same  being  made  after  the  jury 
were  empanneled. 

3d.  Because  the  Court  permitted  testimony  to  be  given  to 
the  jury  after  objection  by  the  prisoner,  the  jury  having  been 
empanneled  upon  the  bill  of  indictment  without  the  special 
presentment 

4th.  Because  the  Court  refused  to  hear  testimony  to  show 
that  the  prisoner  was  arraigned'on  the  special  presentment, 
and  not  on  the  bill  of  indictment*  and  refused  the  demand  of 
the  prisoner,  that  he  be  arraigned  on  the   bill  of  indictment 

5th.  Because  the  Court  refused  the  arraignment  as  stat- 
ed in  the  last  ground,  and  permitted  the  trial  to  proceed 
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after  motion  by  the  prisoner  to  exclude  testimony  from  the 
jury,  until  he  was  arraigned  upon  the  bill  of  indictment 

6th.  Because  the  Court,  after  objection  by  the  prisoner,  per- 
mitted James  T.  Holeman,  to  give  testimony  through  an  in- 
terpreter, the  said  James  T.  Holeman,  being  unable  to  speak 
lotid  enough  to  be  heard  by  the  jury,  on  account  of  tempora- 
ry weakness  and  debility  ;  said  testimony  being  communicat- 
ed to  the  Court  and  jury  by  Col.  George  M.  Dudley,  he  be- 
ing called  upon  by  the  Court  after  the  witness  h^d  commu- 
nicated it  to  him  in  a  whisper. 

7th.  Because  the  Court  refused  to  have  the  testimony  of 
said  James  T.  Holeman  as  taken  down  by  the  clerk,  read 
over  in  his  hearing  so  that  he  might  correct  any  errors  in  the 
testimony  as  taken  down  by  the  clerk.  Witness  did  not  de- 
mand it  nor  desire  it  '  The  counsel  for  defendant  desired  to 
read  the  testimony  as  taken  down,  which  request  was  grant- 
ed. The  Court  did  not  understand  counsel  as  insisting  on  its 
being  read  to  witness. 

8th.  Because  the  Court  charged  the  jury,  if  they  be- 
lieved from  the  evidence,  that  defendant  took  and  carried 
away  the  negro  Seaborn,  the  property  of  Marketl,  from  the 
26th  Court  Ground  or  any  other  place  in  Sumter  county,  with 
intent  to  steal  said  negro,  the  defendant  is  guilty.  That  it 
made  no  difference  whether  others  aided  and  assisted  or  not, 
if  the  defendant  actually  perpetrated  the  theft  That  if  Hole- 
man  and  Phillips  both  be  guilty,  that  does  not  help  this  de- 
fendant 

9th,  Because  the  jury  found  contrary  to  evidence  and  to 
the  weight  of  evidence. 

The  Court  overruled  the  motion  and  defendant  excepted. 

On  these  several  exceptions  error  has  been  assigned. 

W.  B.  GuERRT ;  and  N.  A.  Smith,  for  plaintiff  in  error. 

John  W.  Evans  ;  and  McCay  &  Hawkins,  for  defendant 
in  error. 
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Sjf  the  Court. — Luhpun,  J.  deliTering  the  opinion. 

Oyemiling  as  we  do,  all  the  grounds  in  the  writ  of  error, 
we  deem  it  necessary  to  notice  particularly  a  few  of  them 
only. 

The  first  is,  as  to  the  taking  down  of  the  testimony  as  re- 
quired by  law  in  cases  of  felony.  The  old  rule  was,  and  wa 
hold  it  to  be  the  true  practice  in  such  cases,  to  read  over  care- 
fully to  each  witness,  the  testimony  as  taken  down  by  the 
amanuensi&  If  it  be  correct  very  well ;  otherwise  let  it  be 
made  so.  If  a  disagreement  takes  place,  in  the  course  of  the 
trial  between  counsel  or  in  the  jury  box,  let  the  witness  be  re- 
called if  within  reach — not  to  testify  anew,  but  to  repeat  the 
evidence  given  in  while  under  examination  subject  of  course 
to  the  recollection  of  the  jury.  If  the  witness  has  left  and 
cannot  be  recalled,  then  read  from  the  written  testimony  as 
taken  down  :  It  is  the  next  best  proof,  to  that  given  by  the 
witness  on  the  stand.  The  non-observance  of  these  directions 
may  or  may  not  be  sufficient  to  require  a  new  trial,  accord- 
^  ing  to  the  peculiar  circumstances  of  the  case— ordinarily  it  is 
not  a  good  ground  of  itself. 

[S.]  As  to  the  multifarious  objections  to  the  special  pre- 
sentment and  indictment,  jointly  and  separately,  it  is  enough 
to  say,  they  all  come  too  late.  But  suppose  they  did  not  ; 
and  moreover  that  it  be  true  that  an  impossible  day  is  alleged 
in  the  presentment,  as  the  time  when  the  offence  was  com- 
mitted Have  not  all  the  Courts  both  in  England  and  in 
this  country,  settled  it  so  long  ago,  that  the  memory  of  man 
junneth  not  to  the  contrary,  that  while  some  day  must  be 
stated,  any  other  may  be  proven  ?  Who  does  not  see,  that 
if  it  be  immaterial  to  prove  the  day  as  charged,  that  no  day 
or  an  impossible  day  will  do  just  as  well  ? 

But  it  wiU  be  replied,  that  it  never  was  decided,  but  that 
the  time  chained  must  be  before  the  accusation  is  preferred. 
And  I  concede  this  to  be  so,  at  least  for  the  purposes  of  the  ar- 
jiument  But  let  us  look  at  the  reason  of  the  thing.  Suppose 


MACON,  JUNE  TERM,  1858.  531 

Coonw  Ti.  TIm  Suit, 

the  day  be  laid  subsequent  to  the  finding  of  the  grand  jury;  it 
is  tbesame  in  effect  as  stating  an  impossible  day,  as  the  fortieth 
of  May,  and.if  it  be  correct  that  any  day  within  the  statute  of 
limitations  and  before  indictment  found  will  suffice,  it  is  quite 
clear  that  no  day,  or  one  that  is  impassible,  will  do  just  as 
well  But  we  fall  back  upon  the  position  that  this  and  all 
kindred  objections  came  too  late. 

[d.]  As  to  the  objection,  that  the  panel  of  jurors,  were 
summoned  partly  by  bailiffs,  the  record  discloses  no  facts 
touching  this  point  except  what  appears  in  the  motion  for  a 
new  trial,  which  was  disallowed  by  the  Court.  It  is  true  that 
the  law  requires  that  jurors  shall  be  summoned  by  the 
Sheriff  or  his  deputy;  and  if  the  Sheriff  be  interested  then  by 
the  coroner  or  some  other  person  appointed  by  the  Court 
If  the  bailiffs  in  this  case  acted,  under  the  authority  of  the 
Sheriff,  they  were  his  deputies  pro  hoc  vice. 

[4th.]  If  the  witness,  James  T.  Holeman  was  unable  from 
his  physical  condition  to  speak  loud  enough  to  be  heard  by 
the  Court  and  jury,  there  can  be  no  reason  why  his  answers 
should  not  be  communicated  by  CoL  Dudley,  an  attorney  of 
the  Court,  in  the  presence  and  hearing  of  the  witness. 

[5.]  The  Court  charged  the  jury  that  if  they  believed  from 
the  evidence  the  defendant  took  and  carried  away  the  negro, 
Seaborn, the  property  of  Markett,  from  the  26th  Court  Qround, 
or  any  other  place  in  Sumter  county,  with  intent  to  steal  said 
negro,  the  defendant  is  guilty,  that  it  made  no  difference 
whether  others  aided  and  assisted  or  not,  if  the  defendant 
actually  perpetrated  the  theft  ;  that  if  Holeman  and  Phillips, 
both  be  guilty,  that  does  net  help  this  defendant 

It  is  objected  to  this  charge,  that  it  is  inapplicable  to  the 
the  case,  and  calculated  to  mislead  the  jury.  The  point  ta« 
ken  by  the  prisoner  being,  that  if  the  jury  believe  the  crime 
to  have  been  committed  and  completed  by  others  before  the 
property  was  received  by  the  prisoner,  then  he  was  only  an 
accessory. 

We  have  examined  the  testimony  carefully  and  think  the 
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Court  was  fully  justified  in  giving  the  charge  which  it  did : 
The  counsel  for  the  accused  had  the  right  to  in3ist  upon  his 
view  of  the  law  as  applicable  to  the  evidence.  And  for  any  thing 
that  appears  he  was  permitted  to  do  so.  AH  he  complains 
ofis,  that  the  proposition  laid  down  by  the  Court,  the  sound- 
ness of  which  is  not  and  cannot  be  controverted,^  was  calcu- 
lated to  withdraw  the  mind  of  the  jury  from  the  defence  which 
he  set  up  for  the  protection  of  his  client.  To  my  mind  it  is  clear 
that  both  positions  can  stand  together.  The  crime  may  have 
been  completed  as  to  Holeman  and  Phillips  when  they  car- 
ried off  the  negro,  from  the  custody  of  his  owner,  and  still 
Conner  have  been  a  principal.  If  his  account  of  the  transac- 
tion can  be  relied  on,  such  was  the  truth  of  this  case.  Be 
this  as  it  may,  the  Court  charged  nothing  that  was  not  law  ; 
and  law,  too,  applicable  to  the  facts  proven. 
I  If  the  confessions  of  the  defendant  be  true,  he  not  only 
stole  the  negro,  but  afterwards  drowned  him.  He  is  not  only 
guilty  of  larceny,  but  of  murder  also. 


Judgment  affirmed. 


Benning  J.  concurring. 


Abner  Conner  was  indicted  for  simple  larceny  in  stealing 
a  negro,  and  was  found  guilty.  The  indictment  was  founded 
on  a  presentment.  After  verdict  a  mofion  was  made  by  bim 
in  arrest  of  judgment  This  motion  was  put  on  two  grounds ; 
1st,  that  the  presentment  "charged  the  offence  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of]  the  grand 
jury."  2d,  "  that  the  bill  of  indictment  charges  the  offence 
to  have  been  committed  on  a  different  day  from  that  alleged 
in  the  special  presentment." 

The  Court  overruled  the  motion. 

I  think  the  Court  did  right 

[1.]  The  allegation  of  time  in  indictments  is,  in  general, 
immaterial  The  time  when  an  offence  is  committed  can- 
not, in  general,  be  a  matter  affecting  the  real  merits  of  the 
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offence ;  "  and  no  motion  in  arrest  of  judgment  shall  be  sus- 
tained for  any  matter  not  affecting  the  real  merfts  of  the  of« 
fence  charged  in  such  indictment."  2  Sec.  14  Div.  Pen. 
Code. 

This  motion  having  been  oH^rrnled,  Conner  moved  for  a 
new  trial,  which  motion  was  also  overruled. 

The  first  ground  of  the  latter  motion  was,  that"  the  Court 
after  objection  by  the  prisoner,  refused  to  set  aside  the  array 
of  jurors  on  the  ground  that  the  array  was  summoned  partly 
by  bailiffs." 

[2.3  It  is  to  be  presumed,  that  these  bailiffs  acted  at  the 
instance  of  the  Sheriff;  that  is,  that  they  were  his  special 
deputies.  "And  the  said  Sheriffs"  "shall  have  power,"  "to 
appoint,  as  there  shall  be  occasion,  one  or  more  deputies.*' 
46,  Sec.y  Jud.  Act  of  1799. 

I  think  that  there  was  nothing  in  this  ground. 

The  second  ground  was,  that  the  presentment  ^  was  not 
presented  to  the  jury  on  the  demand  of  the  prisoner,  the 
same  being  made  after  the  jury  was  empannelled." 

Of  what  service  could  the  presentment  have  been  to  the 
jury?  The  variance  between  the  presentment  and  the  in- 
dictment as  to  the  time,  was  not  a  matter  to  acquit  on.  The 
finding  ought  not  to  have  been  affected  by  the  presentment, 
if  the  jury  had  seen  the  presentment 

I  see  nothing  then  in  this  ground. 

The  third  ground  was,  that"  the  Court  permitted  testimony 
to  be  given  to  the  jury,  after  objection  by  the  prisoner,  the 
the  jury  having  been  empannelled  upon  the  bill  of  indict- 
ment without  the  the  special  presentment." 

[3.]  I  think,  that  empannelling  the  jury  upon  the  indict- 
ment was  quite  sufficient ;  I  do  not  know  of  any  law  requir- 
ing the  empannelling  to  be,  on  both  the  indictment  and  the 
presentment,  in  cases  founded  on  presentment. 

The  fourth  ground  was, "  that  the  Court  refused  to  hear 
testimony  to  show  that  the  prisoner  was  arraigned  on  the 
special  presentment,  and  not  on  the  bill  of  indictment;  and 
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lefiised  the  demand  of  the  prisoner,  that  he  he  arraigned  on 
the  hill  of  indictment" 

The  fifth  ground  was,  that  ^  the  Court  refused  the  arra^- 
ment  as  stated  in  the  last  ground,  and  permitted  the  trial  to 
proceed  after  motion  by  the  nrisoner  to  exclude  testimonf 
from  the  jury  until  he  was  arraigned  upon  the  bill  of  in- 
dictment." 

[4.]  I  dispose  of  both  of  these  two  grounds  in  a  word. 
There  was  no  substantial  difference  between  the  present- 
ment and  the  indictment  The  variance  in  the  allegation  of 
time,  was  not  a  matter  of  substance.  Consequently,  it  made 
not  the  least  practical  difference  to  the  prisoner,  whether  he 
was  arraigned  on  the  one  or  on  the  othen 

The  sixth  ground  was,  that ''  the  Court,  after  objection  by 
the  prisoner,  permitted  James  T.  Holeman  to  give  testimony 
through  an  interpreter,  the  said  James  T.  Holeman  being 
unable  to  speak  loud  enough  to  be  heard  by  the  jury,  on 
account  of  temporary  weakness  jand  debility — said  testimo- 
ny being  communicated  to  the  Court  and  jury  by  Cot  George 
M.  Dudley,  he  being  called  upon  by  the  Court,  after  the  wit- 
ness had  communicated  it  to  him  in  a  whisper." 

If  this  ground  be  good,  then  the  testimony  of  all  persons 
speaking  a  strange  language  as  well  as  of  all  persons  who 
are  mutes,  is  to  be  excluded.  But  we  know,  that  the  testi- 
mony of  these  persons,  is  not  to  be  excluded.  That  is  ad- 
mitted. 

I  think  that  there  is  nothing  in  the  ground 

The  seventh  ground  was,  I  believe,  abandoned. 

The  eighth  ground  was,  <^  that  the  Court  chafed  the  jury, 
that  if  they  believed  from  the  evidence,  the  defendant  took 
and  carried  away  the  negro,  Seaborn,  the  property  of  Mark- 
ett,from  the  26th  Court  ground,  or  any  other  place  in  Sum- 
ter county,  with  intent  to  steal  said  negro,  the  defendant  is 
guilty.  That  it  made  no  difference  whether  others  aided  and 
assisted  or  not,  if  the  defendant  actually  perpetrated  the 
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theft    That  if  Holeman  and  Philips  both  be  guilty,  that 
does  not  help  this  defendant." 

I  cam  see  no  fault  in  this  charge.  Indeed,  I  believe,  that 
this  ground  was  also  abandoned. 

The  ninth  and  last  ground  was,  that  **  the  jury  found  con- 
trary to  the  evidence,  and  contrary  to  the  weight  of  evi- 
dence," 

I  think  they  did  not.  I  think  they  had  an  abundance  of 
evidence  to  warrant  their  verdict 

The  result  is,  that  I  think  the  Court  below  also  did  right, 
in  overruling  the  motion  for  a  new  trial. 

McDonald,  J.,  dissenting. 

The  plaintiff  in  error  was  indicted  for  simple  Ivceny,  and 
was  convicted.  He  moved  in  arrest  of  judgment,  and  for 
a  new  trial.  The  presiding  Judge  in  the  Court  below  refif|ed 
both  motions,  and  the  defendant  below  excepted.  One  of 
the  grounds  incorporated  in  one  of  the  said  motions  was 
predicated  on  the  following  state  of  facts : 

The  plaintiff  in  error  was  presented  for  the  offence  by  the 
grand  jury,  who  charged  it  to  have  been  committed  in  the 
year  1857.  On  this  presentment  the  Solicitor  General  ar- 
raigned the  prisoner,  who  pleaded  not  guilty.  Afterwards 
the  Solicitor  General  made  out  an  indictment,  charging  the 
offence  to  have  been  committed  in  the  year  one  thousand 
eight  hundred  and  fifty-Jive^  and  transferred  to  it,  without 
the  consent  of  the  prisoner  or  his  counsel,  the  arraignment 
and  plea  made  on  the  presentment,  and  refused  to  arraign 
the  defendant^on  the  indictment  thus  made^out. 

There  was  certainly  no  issue  made  up,  in  fact,  between  the 
State  of  Georgia  and  the  prisoner  on  the  indictment  on 
which  he  was  put  on  his  trial.  The  Solicitor  General  had 
transferred  and  put  on  it  an  arraignment  made  on  another 
accusation  of  the  grand  jury.  It  was  not  identical,  for  the 
offences  are  charged  to  have  been  committed  in  different 
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years.  It  is  said,  that  though  a  day  and  year  must  be  alleged 
in  every  indictment,  time  is  not  material  It  is  true  that  the 
Solicitor  General  may  generally  prove  a  day  different  from 
that  laid  in  the  indictment,  but  still  ^^  the  time  must  be  sta« 
ted  with  such  certainty,  that  no  doubt  can  be  entertained  as 
to  the  period  really  intended.''  iChUli/^s  Cr.Law  218.  It  is 
therefore  bad  ^^  to  state  the  crime  to  be  committed  on  the 
feast  of  St  Peter,  because  there  are  two  feasts  of  that  name, 
and  both  have  additions  to  distinguish  them.  lb.  If  the 
grand  jury  in  England  had  charged  a  crime  to  have  been 
committed  on  one  of  these  feasts,  could  the  attorney  for  the 
crown  make  out  an  indictment  thereon,  and  insert  the  other, 
provided  the  statute  law  of  that  country  was  like  our  own  ? 

The  prisoner  not  having  been  arraigned  on  the  indict- 
ment, he  was  deprived  of  a  most  important  legal  right,  that 
of  demurring  to  the  indictment,  pleading  to  the  jurisdiction 
of  the  Court,  in  abatement,  or  of  filing  a  special  plea  in  bar. 
It  certainly,  according  to  my  judgment,  would  have  been  a 
good  plea  that  no  accusation  had  ever  been  made  against 
him  by  the  grand  jury,  for  the  offence  charged  in  the  bill  of 
indictment.  Before  the  contrary  can  be  held,  it  must  be 
maintained,  that  if  the  attorney  for  the  State  have  two  in- 
dictments against  the  same  prisoner  for  horse  stealing,  both 
found  by  the  gmnd  jury  at  the  same  term  of  the  Court,  one 
for  stealing  a  horse  in  1855  and  the  oth^  for  stealing  a  horse 
in  1857,  he  may  sustain  the  latter  by  proof  of  the  stealing 
in  1855,  and  the  former  by  proof  of  the  stealing  in  1857.  If 
an  innocent  person  were  thus  accused,  such  a  proceeding 
would  be  most  oppressive,  and  might  lead  to  his  unjust 
conviction. 

The  grand  jury  in  this  case,^  accused  the  prisoner  with 
having  committed  the  offence  in  1857.    He  was:arra]gned, 
and  pleaded  not  guilty  to  the  accusation,  and  when  put  on 
his  trial,  he  finds  himself  charged  by  the  Solicitor  General 
with  having  committed  an  offence  two  years  before,  in  re- 
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sp^ct  to  which  there  is  no  accusation  of  the  graud  jury,  and 
to  which  he  had  never  pleaded. 

I  cannot  give  my  sanction  to  the  proceeding,  and  think 
the  judgment  of  the  Court  below  ought  to  be  reversed. 


Thomas  Golden,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error, 

(!.]  Wheo  an  escape  by  ihe  prisoner  is  put  in  evidence  by  tie  Stale  to  raise 
the  presumption  of  conscious  guilt,  it  i8  competent  for  the  prisoner  to  rebui 
it  by  BbowiDg  that  it  was  attributable  to  the  fear  of  berious  personal  injury 
from  the  friends  of  the  deceased,  and  not  from  a  consciounness  of  iruiU. 

|2.J  It  ia  not  error  in  the  Judge  to  say  I  "  apprehend"  the  rule  of  law  lo  be  this 
It  being  synonymous  with  understand,  conceive,  believe.  % 

[3.]  Tortellthejury,  after  charging  the  law  in  a  criminal  case,  that  they  shoulJ 
not  difl*er  from  the  Court  on  Hligbt  or  trivial  grounds,  but  should  be  "  clearly 
•atUfted"  that  the  Court  was  ecrort.^  before  tbey  did  so,  is  objectionable. 

[4.]  One  may  kill  another  against  whom  he  entertains  malice,  and  yet  not  be 
guilty  of  murder. 

[S.]  There  can  be  no  murder  without  malice,  express  or  implied. 

A  homicide  may  be  reduced  to  manslaughter  where  no  actual  assault  hn» 
been  committed  on  the  person  of  the  defendant;  and  where  no  attempt  has 
been  made  to  commit  a  serious  personal  injury  upon  the  accused. 

{(^]  Drunkenness  cannot  excuse  crime ;  modern  decisions  go  so  far  at  to  ho)  d 
Chat  drunkenness  may  be  considered  on  the  question  whether  the  prisoner 
was  excited  by  passion  or  actuated  by  malice,  in  committing  a  homicide. 

{7.]  To jnatify  taking  human  life,  the  law  makes  no  discrimination  in  favor  of 
tkdruniard  Of  A  caicardj  or  any  partuular  iuUtvidual ;  hui  the  circumstan- 
must  be  such  as  to  justify  the  fears  of  a  reasonable  tnan. 


Murder,  from  Marion.  Tried  before  Judge  Wobrill, 
March  Term,  1858. 

TJiomas  Golden  was  put  upon  his  trial  for  the  murder  of 
Nicholas  Jordan,  and  found  guilty.  Whereupon  his  coun- 
sel moved  for  a  new  trial  upon  the  following  grounds: 
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IsL  Because  the  Court  eired  in  refusing  to  let  defendant 
prove  by  John  Mathews,  a  witness  who  had  been  sworn  for 
Ihe  State,  that  John  Eidson  said,  on  the^evening  of  the  homi- 
cide, that  he  was  the  whole  cause  of  it 

2d.  Because  the  Court  erred  in  refusing  to  let  the  defen- 
dant prove  by  John  Hanks,  State's  witness^that  after  he  had 
arrested  prisoner,  one  John  Eidson  made  an  attack  on  priso* 
ner  with  a  knife. 

3d.  Because  the  Court  erred  in  its  charge  to  the  jury: 
^  You  having  heard  the  evidence  and  the  ai^ument,  it  be- 
comes my  duty  to  give  you  in  charge  the  rules  of  the  law, 
by  which  I  apprehend  you  are  to  be  governed  in  the  decisioa 
of  the  casa" 

4th.  Beause  the  Court  erred  in  its  charge  to  the  jury,^  that 
it  is  the  right  of  the  jury  to  differ  with  the  Court  in  itsconatTuc- 
tion  of  the  law,  but  such  difference  should  not  be  placed  up- 
on light  and  trivial  grounds ;  you  should  ^be  clearly  satisfied 
that  the  Court  is  wrong  before  you  do  this." 

5th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows :  ^  Though  voluntary  drunkenness  is  no  excuse  for  the 
commission  of  a  crime  in  a  prosecution  for  murder,  where 
the  question  is  whether  the  act  was  done  in  a  sudden  heat 
of  passion,  intoxication  is  a  circumstance  proper  for  the  con- 
sideration of  the  jury." 

6th.  Because  the  IJourt  erred  in  refusing  to  charge  the  ju- 
ry: '^If  they  believe,  from  the  evidence,  that  Golden  killed 
Jordan  through  cowardice,  alarm,  or  fear  that  great  bodilj 
barm  or  injury  was  about  to  be  inflicted  upon  him,  then  he 
is  guilty  of  neither  murder  nor  manslaughter,  but  that  he 
killed  him  in  his  own  defence." 

7th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  by  the  prisoner's  counsel,  '^  that  a  man  may 
kill  another  against  whom  he  has  malice,  and  yet  not  be 
guilty  of  murder;  therefore,  if  the  jury  believe,  from  th^ev- 
idence,  that  Golden  had  malice  against  Jordan,  and  that  Jor- 
dan pursued  and  sought  a  difficulty  with  ^him  under  such 
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circnmstaQces  as  to  create  apprehension  on  the  part  of  GoU 
den  that  a  serious  bodily  harm  was  about  to  be  perpetrated 
upon  hiiD)  then  the  killing  is  to  be  referred  to  this,  and  not 
to  malice,  and  he  is  not  guilty  of  murder." 

8th.  Because  the  Court  erred  in  refusing  to  charge  the  jo- 
ry  as  requested  for  tlie  prisoner:  ^  If  the  jury  believei  from 
the  evidence^  that  the  prisoner  was  very  drunk  for  the  pur* 
pose,  or  as  an  excuse  to  take  the  life  of  Jordan,  and  that  be* 
ing  in  a  state  of  intoxication,  and  very  drunk,  killed  Jordan 
through  cowardice,  alarm,  or  fear  that  a  great  bodily,  injury 
was  about  to  be  inflicted  upon  him,  then  he  is  not  guilty  of 
murder." 

9th.  Because  the  Court  erred  in  refusing  to  charge  the  ja- 
ry  as  requested, "  that  if  they  believed,  from  the  evidence, 
that  Golden  was  very  drunk,  and  that  in  this  condition  sev- 
eral persons  pursued  and  sought  a  difficulty  with  him,  it  is 
proper  that  said  drunkenness  shall  be  taken  into  considera- 
tion, and  that  they  shall  enquire  whether  a  man  in  this  con- 
dition would  not  sooner  apprehend  felony  or  serious  bodily 
harm  or  injury  about^to  be  done  him,  than  if  he  had  been  so- 
ber, and  if  they  shall  so  believe,  that  the  killing  is  to  be  re- 
ferred to  this,  and  not  to  malice  or  any  purpose  to  kill,  and 
he  is  not  guilty  of  murder." 

lOth.  Because  the  Court  erred  in  refusing  to  charge  the 
jury  as  requested  by  prisoner's  counsel:  "If  the  jury  be* 
lieve,  from  the  evidence,  that  the  prisoner  fired  the  pistol, 
and  when  he  did  so  acted  under  reasonable  apprehension 
that  serious  bodily  harm  or  injury  was  about  to  be  done  him, 
he  cannot  be  guilty  of  a  higher  offeuce  than  voluntary  man- 
slaughter." 

11th.  Because  the  Court  erred  in  refusing  to  charge,  *if 
the  jury  believe,  from  the  evidence,  that  the  gun  or  pistol 
shot 'wound  received  by  deceased  produced  his  death,  and  if 
the  jury  have  a  reasonable  doubt  upon  their  minds  as  to 
whether  Golden  discharged  the  gun  or  pistol  which  inflic-^ 
voju  XXV. — 3 1. 
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UA  Ib^  w&uad  upon  doeeaaed,  Iheo  tfaegr  must  give  4w|^- 
miet  the  benefit  of  the  doubt,  ^t^d  fitul  him  not  guilty/' 

IMh.  Beoftueeeoeof  the  jurors,  Slaughter,  who  tried  die 
prisoner  in  said  t^se,  stated  to  Baily  R.  Gill,  at  the  house  of 
M.H,  TuUis,  on  Tuesday  before  the  trial,  that  he  had  beoi 
summoned  as  -a  tales  juror  in  this  case,  and  if  he  was  taken 
on.  the  jury  he  would  hang  the  prisoner  or  stay  there  until 
the  hftirs  of  his  arse  dragged  the  ground ;  the  said  Slaughter 
BOt  being  a  fair  and  impartial  juror,  and  had  jirgudioe  and 
bias  resting  upon  his  mind  against  prisoner,  and  his  mind 
was  not  perfectly  impartial  between  the  State  and  the  ac- 
cused, the  same  not  being  known  to  the  prisoner  and  his 
couBsel  or  either  of  them  before  the  trial  of  said  case :  and  in 
support  of  this  ground,  affidavits  of  Gill,  the  defendant,  de- 
fendant's counsel,  Solomon  Welch  aad  J.  D.  Wa^r,  w^e 
filed. 

The  Court  overruled  the  motion,  and  defendant's  counsel 
eoKcepljsd,  and  assign  error. 

H.  Holt;  and  M.  Blakvobd,  for  plaintiff  in  error 

SoLiciTQB  Gbn BHAL,  Olivbr  ;  Bud  Troicas  Sloan,  for  de- 
ftndant  in  error, 

JB^  the  Cotcrt — LumEiif ,  J.  delivering  the  opinion. 

The  defendant  in  this  case  was  convicted  of  murder,  and 
haTing  been  refused  a  new  trial  in  the  Court  below,  he  has 
prosecuted  a  writ  of  error  to  obtain  one  in  this  Court 

Some  of  the  grounds  occupied  in  the  rule  for  a  new  trial, 
have  been  abandoned  on  the  argument  here;  and  as  to  some 
oftherest,  we  deem  it  unnecessary  to  notice.  It  is  but  a 
i«petition  of  the  same. objection.  We  propose  to  consider  the 
material  questions  only. 

[1.]  It  is  in  evidence  that  after  the  homicide  was  commit* 
led  and  Golden  arrested,  he  made  his  escape,  and  was  found 
crouched  under  a  fence,  in  the  immediate  neighborhood* 

/ 
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And  this  flight,  it  is  contended,  on  the  part  of  the  Suta^  ia- 
cUcBtid  a  cdnsciottsiMsabf  guilt.  To  rebut  this  pIetulDpcial^ 
ilims  proposed  by  the  prisoner's  C4>un8el  to  prove  that  a  vto- 
Icttt  nsault  was  made  upon  the  accused,  by  one  of  the  party, 
bafore  he  fled.    And  this  testimony  was  rejected. 

The  point  inthia  ease  is  not  very  material  any  way;  but 
■a  the  State  deemed  it  of  sufficient  importance  to  prove  the  es- 
cape, it  would  seem  proper  to  allow  the  accused  to  account  for 
itaa  he  proposed  to  do;  and  to  showthat  it  originated  in  fearof 
injury  from*  the  surviving companbns  of  the  deceased,  and 
not  fiom  any  consciousness  of  guilt  At  any  rate,  it  was  a 
pioper  matter  to  be  submitted  to  the  jury. 

[IS.]  As  to  the  complsdnt  )9igainst  the  use  of  the  word  *^  ap- 
preta^d,^'  we  see  nothing  in  that  <'Mydaty,"  said  the 
Judge,  ^  is  to  give  you  in  charge  the  rule  of  law,  by  which  I 
^prtheneP^ — ^that  is,  understand,  conceive,  believe — ^'you 
are  to  be  governed  in  the  decision  of  this  case.'' 

[Si]  The  next  part  of  the  charge  we  think  is  objectionable. 
While  the  learned  Judge  admits  that  it  is  the  right  of  the  jury 
to  differ  bom  the  Court  in  its  construction  of  the  law,  yet,  he 
aays  to  them,  it  should  not  be  on  slight  or  trivial  grounds; 
bu  tthat  they  should  be  clearly  satisfied  that  the  Court|was 
wieng,  bdbre  they  did  difiisr. 

Why,  we  respectfully  submit,  make  an  issue  of  this  sort, 
between  the  Court  and  the  jury  ?  Why  compel  them  to  find 
that  his  Honor,  for  whom,  as  a  man  and  a  magistrate,  the 
jury  feel,  in  common  with  the  whole  country,  the  greatest 
respect,  was  clearly  wrong  about  the  law.  The  yerdict  of 
the  jury  should  embody  their  opinion  of  the  law,  as  well  as 
of  the  facts.  And  they  are  not  required  to  be  ^clearly  satis- 
fied'^ that  the  Judge  is  wrong.  But  if  they  entertain  doubts 
as  to  the  law^  the  prisoner  is  just  as  much  entitled  to  the 
benefits  of  those  doubts,  as  if  they  applied  to  the  facts.  It  is 
impossible  for  this  Court  to  be  more  explicit  than  it  has  been 
upon  this  point  In  the  case  of  Kemer  vs.  The  State^  ^18 
Gu.  BqfK  194,^  the  rule  upon  this  subject  is  elaborated  with 
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great  care.  The  Court,  after  submitting  to  the  jurf,  its 
of  the  law — a  deli€ate  duty,  by  the  way,  under  the  penal 
code — ^should  simply  say  to  them:  ''Bat,  gentlemen,  it  if 
made  your  duty,  under  the  law,  to  pronounce  upon  the  law^ 
as  well  as  the  facts  of  the  case ;"  and  there  leave  the  matter. 

[4.]  We  are  not  clear  that  the  Court  intended  to  repudiate 
the  proposition,  that  one  may  kill  another  against  whom  he 
has  malice,  and  yet  not  be  guilty  of  murder.  The  bill  of  ex- 
ceptions, however,  is  scarcely  susceptible  of  any'  other  mean- 
ing. If  he  did,  it  was  error.  Whenever.,  the  circumstaiices 
of  the  killing  would  not  amount  ^^.  IPIlTifiri  ^^^'  pmnf  gren 
of  .express  malice  will  not  make  U^sa  One  may  harbor 
the  most  intense  hatred  toward  another;  he  may  court  an  op- 
portunity to  take  his  life;  may  rejoice  while  he  is  imbruing 
his  hands  in  his  heart's  blood;  and  yet,  if^ to  save  big  tj^^Ti  )ife^ 
the  facts  showed  that  he  was  fully  justified  in  slaying  his 
adversary,  his  malice  shall  not  be  taken  into  the  account 
This  principle  is  too  plain  to  need  amplification. 

[5.]  After  charging  as  to  the  effect  of  intoxication  upon 
the  crime,  the  Court  added,  ''but  drunk  or  sober,  the  killing 
of  a  human  being,  in  the  sudden  heat  of  passion,  without 
tnalice  express  or  implied,vfi\l  notamount  to  voluntary  man- 
slaughter, unless  it  appear  that  the  deceased  had  made  some 
actual  assault  upon  the  person  of  the  accused,  or  that  \hstt 
was  an  attempt  by  the  deceased  to  commit  a  serious  pezsonal 
injury  on  the  accused.'' 

We  cannot  concur  in  this  charge  for  several  reasonsL  It 
asserts,  as  it  stands,  what  ^»p^«^t  ^^  ^'^ff^'My  *"T'^'i  namely, 
that  there  may  be  murder  withcut  malice.  The  learned 
Judge,  we  are  quite  sure,  did  not  inteud  to  assert  such  a  doc^ 
trine.  Again,  it  maintains  that  unless  thedeceased  made  some 
actual  assault  upon  the  defendant,  or  intended  to  inflict  a 
serious  personal  injury  upon  him,  the  homicide  cannot  be 
reduced  to  manslaughter.  In  the  case  of  Siokes  vs.  The  Siait, 
/"IS  Go.  Hep.  17,^  this  Court  endeavored  to  establish,  and  we 
think  successfully,  that  this  proposition  is  not  true.    And 
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it  may  Dot  be  in  the  present  case,  even  patting  the  most  &• 
Yorable  construction  for  the  State  upon  the  testimony.  Sup* 
pbse  no  assault  was  made  by  Jordan  when  he  seized  the  turn* 
bier;  still,  looking  at  all  that  transpired  that  day,  if  the  ef- 
fect was  to  excite  beyond  control  the  passion  of  the  prisoner, 
and  yielding  to  the  momentary  impulse,  surrounded  as  he 
was  by  his  enemies,  who  had  followed  him  to  his  place  of  re- 
treat, he  killed  Jordan,  the  law,  in  mercy  to  his  weakness,  and 
in  view  of  the  provocation  given,  might  well  hold  that  he 
shot  in  sudden  heat,  and  not  in  the  spirit  of  revenge. 

[6.3  As  to  the  effect  of  drunkenness  upon  crime,  we  are 
not  prepared  to  say  that  the  view  taken  of  it  by  the  Judge, 
was  not  quite  as  favorable  as  the  defendant  had  any  right  to 
ask.  That  drunkenness  cannot  excuse  crime,  the  code,  as 
well  as  the  common  law,  is  quite  explicit.  The  modem  j 
decisions  would  seem  to  go  to  the  length  of  holding,  that  the  1 
drunkenness  of  the  prisoner  may  be  considered  on  the  ques-  ' 
tion,  whether  the  prisoner  was  excited  by  passion,  or  acted 
from  malice.  ^32  Engl.  Com.  L.  Sep.  751 ;  4  Humph.  Rep. 
141 J  The  Court  gave  to  the  prisoner  the  benefit  of  this 
doctrine;  and  we  are  not  inclined  to  interfere  with  the  qual- 
ification annexed  to  it,  to- wit :  that  to  entitle  the  accused  to 
the  benefit  of  this  rale,  he  should  strike  with  a  weapon  which 
he  casually  held  or  obtained,  and  not  use  a  pistol  or  bo^rie 
knife,  deliberately  procured  with  a  view  to  a  rencontre. 

[7.]  As  to  all  those  requests  which  were  based  upon  the 
idea,  that  the  circumstances  which  attended  the  killing,  were 
sufficient  to  excite  the  fears  of  a  drunkard,  or  a  coward,  or 
even  of  Mr.  Golden,  the  law  makes  no  such  discrimination. 
They  must  be  such  as  to  excite  the  fears  of  a  reasonable  man. 

As  to  the  competency  of  the  juror,  Slaughter,  he  will  not 
be  sworn  again  to  try  this  cause ;  and  having  made  so  many 
fillings  upon  this  subject,  each  depending  like  this,  upon  the 
special  facts  of  the  case,  we  deem  it  unnecessary  to  reiterate 
our  opinion  upon  this  vexatious  and  oft-recurring  topic. 
The  conduct  of  this  juror  in  lying,  as  he  confesses  he  did,  to 
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avoid  the  performance  of  a  public  duty,  is  reprehensible  in 
the  highest  degree;  aud  all  similar  .behavior  in  future,  nUgbC 
well  provoke  the  punitory  power  of  the  Court. 

Upon  the  whole,  the  general  impression  left  upon  t)ie  miod 
of  the  Court,  by  the  proof  in  this  record,  is  this :  Mr.  Croldea 
was  not  without  fault  upon  this  tragic  occasion.  .  He  W9a 
willing  to  engage  in  combat  with  any  of  the  party  except 
Jordan.  But  Jordan  was  thrust  forward,  and  pressed  into 
the  service  by  his  associates,  to  whip  Golden.  Jordan  acted 
upon  the  conviction  that  Golden  was  a  coward,  aud  that  ^e 
could  be  bullied  as  such.  To. this  impression  his  death  is  to 
be  attributed.  Thousands  have  fallen  in  the  same  way« 
.  Bonaparte  lost  the  empire  of  the  world  by  .underrating  his 
enemy.  That  Golden  might  have  avoided  the  catastrophe  is 
probable.  That  he  was  crowded  by  his  foes  is  too  obvious^ 
from  the  proof.  How  far  he  is  excusable  for  the  death  of 
Jordan,  if  at  all,  we  refer  back,  to  the  decision  of  anotheri99»- 
partialiury. 

Judgment  reversed. 


The  Southern  Bank  or  Georgia,  plaintiff  in  error,,  vs.  Wxi.- 
LiAM  Williams,  defendant  in  error. 

Tht  fravdalent  organisation  of  a  Bank  cannot  be  tot  up  af  a  detoioe  acaiui  te 
p9i]rnieat  of  an  aocepfianoo. 

Complaint,  &om  Decatur.    Tried  before  Judge  Au^v, 
April  Term,  1858. 

The  plaintiff  sued  defendant  as  acceptor  on  three  bills  ,<xf 
exchange,  payable  at  the  Southern  Bank  of  Geoi^ia. 
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Sefcadsnt  pleaded,  Ist,  that  the  plaintiff  had  bo  legal  «p- 
ganizationi  because  the  commissioneTs did  not  do  their :dttl79 
as  prescribed  by  the  Act  of  incorporation j  in  opening- books 
of  subscription — not  opening  any  books  at  all. 

Sd»  That  they  did  not  give  notice  and  convene  the  Btoek* 
'holders^  as  required  by  the  Act  of  incorporation,  for  the  par- 
p  086' of  electing  directcnrs. 

3d.  That  prior  to  the  pretended  organizatioUt  there  wasnat 
five  subscribers  of  shares  in  s^ud  banking  company. 

4th«  That  fifty  thousand  dollars  in  specie  was  nerer  paid 
inpr  to  said  banking  company,  or  to  commissioners,  or  to  any 
person^  as  is  required  in  the  3d  section  of  the  charter  of  said 
bank ;  and  if  the  Ordinary  so  certified,  as  is  required  by  said 
3d  section,  the  certificate  is  false,  and  was  fraudulently  ob* 
tained  from  said  Ordinary. 

5th.  That  the  consideration  of  the  bills  of  ezcbaoge  sued 
has  partially  failed,  because  the  bills  of  said  bank  received 
for  them  were  not  good,  solvent  or  cunent,  at  the  time  of 
their  purchase,  and  therefore,  that  plaintiff  ought  not  to  le* 
cover. 

Plaintiff  demurred  to  each  and  every  one  of  said  pleas  of 
said  defendant ;  which  demurrer  the  Court  overruled,  as  t» 
each  and  every  plea.    Whereupon,  plaintiff  excepts. 

Law  &  Sims;  and  Lton;  and  Irwin  &  Butler,  for  plain- 
tiffin  error. 

Jira  W.  EvAKs ;  Nesbits  ;  and  Cakpbbll  &  EASTsaxtftf^ 
for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  defence  set  up  in  this  case  cannot  be  allowed.  As 
strong  as  the  language  is,  which  is  used  in  some  of  the  cases 
decided  by  this  Court,  they  do  not  apply  to  the  case  of  a  bank 
whose  charter  is  like  that  of  the  plaintiff  There  is  no  con- 
dition precedent  in  this  charter ;  nothing  to  be  performed  as 
a  condition  on  which  the  bank  was  to  commence  businessL 
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It  majf  commence  business  as  soon  as  fifty  thousand  dollaiB 
in  specie  shall  have  been  paid,  but  there  is  nothing  prohibi- 
tory in  the  clause.    This  Court,  in  cases  which  it  has  deci^ 
^ed,  has  used  very  strong  language,  and  language  which^ 
taken  disconnected  from  other  parts  of  the  opinions  deliTer* 
ed,  might  seem  to  warrant  the  defence  set  up  in  these  pleas, 
if  there  had  been  a  condition  precedent  in  the  charter ;  but 
upon  a  careful  examination,  it  will  be  found  that  the  Court 
lefened  to  proceedings  on  the  part  of  the  State,  for  the  for- 
feiture of  the  charter.    Some  of  the  matters  set  forth  in  the 
pleas  under  consideration,  are  sufScient,  if  true,  to  author- 
ize the  State,  if  it  be  its  will,  to  proceed  against  tbe'bank  for 
the  forfeiture  of  its  charter,  and  also  to  give  creditors  a  rem- 
edy against  all  parties  aiding  and  participating  in  the  wrong- 
ful oi^anization. 

But  if  there  were  conditions  precedent  of  the  most  impep- 
afive  character  in  the  charter,  and  a  grossly  fraudulent  or* 
ganization  had  been  gotten  up  by  collusion  between  the  com- 
missioners and  the  subscribers  for  stock,  and  the  bank  had 
been  put  into  operation  apparently  fairly,  and  holdout  to  the 
community  as  a  regularly  and  honestly  organized  bank,  dis^ 
counting  notes  and  paying  out  hi  lis,  it  would  be  a  strong  act  of 
injustice  to  hold,  that  the  fraud  in  the  oiganization  could  be 
pleaded  collaterally,  as  a  defence  by  the  bank,  against  the 
payment  of  its  notes,  or  by  a  debtor  to  the  bank,  to  defeat  the 
collection  of  the  debt  due  by  him. 

The  bank  should  not  be  allowed  to  take  advantage  of  its 
own  wrong,  and  the  debtor  of  the  bank,  who  has  received  an 
equivalent  for  his  note,  ought  not  to  be  allowed  to  avaU  him* 
self  of  a  defence  of  the  sort,  to  diminish  the  means  of  paying 
the  debts  of  the  bank.  Such  a  defence  is  an  attack  os 
the  existence  of  the  bank,  which  cannot  be  allowed  in  such  m 
mode. 

I  am  of  opinion  that  the  pleasof  thedefendant,  which  were 
demurred  to,  show  no  sufficient  matter  of  defence  against  the 
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ncovery  of  the  acceptances,  however  efficient  the  facta  plead- 
ed might  be  in  a  proceeding  against  the  bank  to  forfeit  its 
charter. 

Judgment  reyersed. 


Jijfsa   DoBsxTTy  administrator,  &a,  plaintiff  in  error,  ▼& 
Thomas  D.  Frith,  defendant  in  error. 

la  an  action  of  trover,  to  recover  lor  the  conversion  ofsltves,  which  have  been 
acid  by  defeadant  and  cannot  be  delivered,  the  purchase  money  with  inter- 
«it  thereon,  iM  a  proper  criterion  of  damages,  provided  the  sale  haa  bees 
Air. 

F.  intermarried  with  S.,  a  widow,  with  several  minor  children.  By  the  consent 
and  covnsel  of  the  brothers  of  his  wife,  P.  received  at  the  same  time  a  negro 
girl,  which  heaold,  together  with  her  infant  child;  with  the  onderstandiaip 
that  the  debts  of  the  former  husband  were  to  be  paid  out  of  the  proceeds  and 
the  children  raised  and  supported.  D.  one  of  the  brotherS'in-law  adminis- 
tered many  years  ailerwards,  on  the  estate  of  the  former  husband,  and  brought 
trover  against  F.  for  the  negroes. 

MtU^  That  upon  a  bill  filed,  the  administrator  was  bound  to  account  for  the 
4ebts  and  expenses  of  the  estate  and  family;  allow  F.  to  retain  his  distrib* 
vlive  share,  and  also  to  deduct  the  amount  of  certain  demands  paid  out  Ar 
•na  of  the  children,  deceased. 

(1.]  The  acts  of  an  executor,  tU  son  toriy  will  be  upheld,  if  they  are  such  aa  tha 
regular  executor  would  be  bound  to  do.— Bskkino,  J, 

pL]  When  the  conversion  is  not  a  continuing  one,  but  begins  and  ends  in  a 
single  act,  as  a  sale,  the  value  to  be  taken  as  the  measure  of  the  damages  ia 
Iha  valae  at  the  time  of  thia  act.— Bamnao,  J. 

Equity,  from  Randolph.  Tried  before  Judge  Einnoo^ 
May  Term,  1858. 

William  D.  Siller,  died  leaving  his  wife  Maria  and  three 
thildren,  Lorenzo,  Eldridge  and  William.  He  was  possessed 
at  the  time  of  his  death  of  one  negro  slave  by  the  name  of 
Feiaby,  about  twelve  years  old.    Thomas  D.  Frith  intermar- 
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with  the  widow  of  the  deceased,  and  took  poaBe8sioa.ef 
said  DegN),  and  raised  the  said  children  of  deceased ;  tlie 

marriage  was  in .    James  Dorsett,  the  brother  of  the 

widow  of  deceased,,  administered  on  the  estate  of  said  Wil- 
liam D.  Siller  long  after  the  marriage,  and  brought  an  action 
of  trorer  against  Frith  for  the  negro  girl 

Frith  filed  a  bill,  praying  for  an  injunction  to  restrain  the 
suit,  &c.y  ailing  that  Siller  died,  leaving  the  widow  and 
three  children,  that  he  intermarried  with  the  widow  and  sup- 
ported and  educated  the  children  of  deceased,  and  paid  the 
debts  of  the  said  widow,  amounting  to  about  seventy  dol- 
lars, that  he  took  possession  of  the  negro  girl  at  his  marriage^ 
and  believed  her  to  be,  and  claimed  her  as  his  own,  but  found 
and  took  possession  of  no  other  property  at  the  time  or  since^ 
of  the  deceased  *,  that  James  and  Joha  Doisett  are  brothen 
of  his'  wife  Maria,  and  that  after  the  death  of  Siller,  they  id- 
yised  her,  that  they,  had  in  their  hands  assets  enough  to  pay 
the  debts  of  the  estate  of  her  husband,  beloogiqg  to  said.e»> 
tale,  and  would  pay  them,  and  advised  her  to  take  the  n^gt^ 
girl  Feraby  and  try  and  raise  the  children,  that  the  estate 
was  not  worth  the  expense  of  administration,  and  that  m&m 
bis  marriage,  the  said  negro  girl  remained  in  his  poseessieft 
about  five  years,  and  was  sold  by  the  consent  of  his  said  wife ; 
aad  with  the  knawledge  of  the  said  Doisett ;  thai  he  tsealed 
the  children  of  said  deceased  as  he  did  his  own ;  that  WiUiaai 
Siller  was  sick  and  a  constant  trouble  and  expense,  and  thai 
in  165S,  he  boarded  him  and  paid  tuition  for  him  at  an  ex* 
pense  of  Hid  40 ;  that  for  the  ten  years  he  took  care  of  WiUianiy 
0660  would  have  been  a  poor  compensatioa  fer  the  feed, 
nursing,  clothing  and  doctor's  bill,  he  furnished  for  him,  that 
William's  services  were  worth  nothing  to  him,  that  he  paid 
out  a  good  deal  of  money  for  Lorenzo's  debts,  after  he  died ; 
that  his  services  were  worth  his  boarding  and  schooling  te 
him ;  that  there  are  no  debts  due  and  owing  to  and  from  die 
estate  of  W.  D.  Siller  deceased,  requiring  administration^  fce» 

The  material  facts  in  the  bill,  were  put  in  issue  by  the* 
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answer,  and  on  the  trial,  both  cases  trover  and  equity,  were 
tried  together  for  the  purpose  of  having  an  account  between 
the  parties. 

With  other  evidence  counsel  for  complainant  introduced 
various  notes  and  accounts  against  Lorenzo  D.  Siller,  and 
proved  that  they  had  been  paid  oflf  by  complainant  after  the 
the  death  of  said  Lorenzo.  Defendant  objected  to  the  in- 
troduction of  the  same.  The  Court  overruled  the  objection, 
and  defendant's  counsel  excepted. 

Counsel  for  defendant  proposed  to  prove  the  value  of  tho 
negro  woman  Feraby,  and  the  value  of  her  hire,  fix>m  the 
sale  by  Frith  up  to  the  time  of  the  trial,  annually,  and  the 
number  and  ages  of  her  children,  and  their  value,  and  the 
value  of  their  hire  annually.  To  which  complainant's  coun- 
sel objected.  • 

The  Court  sustained  the  objection,  and  defendant's  coun- 
sel excepted. 

The  Court  charged  the  jury,  that  if  complainant  upon  hia » 
marriage  with  Mrs.  Siller,  took  possession  of  the  negro  girl 
belonging  to  the  estate  of  her  deceased  husband,  and  took 
charge  of  her  children  and  has  treated  them  as  a  father 
ought  to  treat  his  own  children,  he  ought  now  only  to  be 
held  to  account  fairly  with  them. 

In  the  opinion  of  the  Court,  it  would  be  equitable  and 
right  to  charge  Frith  with  the  annual  hire  of  the  negro  up  * 
to  the  time  of  her  sale,  and  interest  thereon  to  date,  deduct- 
ing the  expense  of  raising  her,  if  any ;  add  what  she  and  her 
child  sold  for  if  the  sale  was  a  fair  one«  otherwise  what 
she  was  worth  at  the  time  of  the  sale,  with  interest,  until 
date ;  set  off  three-fourths  for  the  Siller  boys,  and  add  the 
annual  value  of  them  with  interest  Place  to  the  credit  of  • 
Frith  the  expense  of  maintaining  and  educating  the  bo3rs^ 
and  the  sums  he  paid  for  William,  after  his  death,  with  in- 
terest If  a  balance  be  found  against  Frith,  find  that  amount 
for  the  administrator.  If  no  balance,  then  decree  that  the 
action  of  trover  be  perpetually  enjoined. 
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To  which,  and  to  the  decision  of  the  Court,  in  permitting 
the  account  of  A.  O'Brien  against  Lorenzo  to  go  to  the  jury, 
on  the  proof  of  O'Brien's  handwriting,  defendant's  coun- 
sel excepted.  And  on  these  several  exceptions,  error  is 
assigned. 

TucKSR ;  and  E.  Douglas,  for  plaintiff  in  error. 

Geo.  S.  Robinson,  for  defendant  in  error. 

By  the  Court — Lum pxin,  J.  delivering  the  opinion. 

This  is  the  second  time  this  case  has  been  before  this 
Court ;  and  to  be  justified  in  sending  it  back  again,  we  should 
be  clearly  satisfied,  not  merely  that  iiyustice  may  have  been 
done,  but  that  the  plaintiff  in  error  has  actually  been  wrong- 
ed. How  frequently  are  these  little  properties  consumed  by 
protracted  litigation — the  greatest  curse  that  can  be  inflicted 
on  parties. 

And  so  far  from  right's  not  having  been  done,  we  have 
every  reason  to  conclude,  under  the  charge  of  the  Court,  thai 
the  contrary  is  true. 

What  are  the  facts  ?  Mr.  Siller  dies,  leaving  a  widow 
and  three  small  children,  and  a  negro  girl  of  twelve  years  of 
age.  No  administration  is  taken  out  upon  his  estate,  by  bis 
brothers-in-law,  or  by  any  body  else.  Frith  intermarries  with 
the  widow.  He  raises  the  children  as  his  own.  The  girl 
has  ono  child  and  upon  consultation  with  his  wife,  Frith 
concludes  to  sell  the  negroes.  The  fact,  that  in  right  of  his 
wife,  he  was  entitled  to  one-fourth  of  the  pricey  is  the  surest 
giuarantee  that  she  and  the  child  brought  their  value^  Frith 
•ettles  the  outstanding  debts  against  the  estate  and  rears 
the  children.  One  of  them  dies  before  there  is  any  ac* 
counting  with  him  by  Frith ;  and  Frith  dischaiges  this  son's 
debts,  the  proof  showing  that  he  had  agreed  to  do  so,  in 
Lorenzo's  life  time,  and  at  the  time  they  were  contracted. 
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At  a  distant  day,  when  the  children  are  raised,  the  Dor- 
setts  are  induced  to  come  forward  and  administer  on  ths 
estate  of  their  deceased  brother-in-law.  Knowing  of  the 
sale  made  by  Frith  years  and  years  before,  they  bring  an 
action  of  trover  against  him  to  recover  the  negroes.  They^ 
knew  of  the  sale  at  the  time  it  was  made,  and  did  not  object 

What  was  the  measure  of  damages  to  which  they  were 
entitled?  I  answer  confidently,*  that  in  a  case  like  this^ 
where  it  is  impossible  to  deliver  the  property,  that  the  valu^ 
at  the  time  of  sale,  with  the  interest  thereon,  is  the  rule  sus- 
tained by  the  current  of  cases,  English  and  American.  I 
am  aware,  that  numerous  dicta  may  be  found  which  seem 
to  indicate  a  different  doctrine.  I  will  not  say,  that  there 
are  not  adjudicated  cases  to  the  contrary.  But  upon  exam- 
ination, I  apprehend  it  will  be  found,  that  whenever  the 
books  speak  of  the  highest  value  from  the  date  of  the  con- 
version to  the  time  of  trial,  as  the  measure  of  damages,  they- 
refer  to  cases  in  which  it  is  possible  to  deliver  the  property 
in  discharge  of  the  verdict.  And  so  (he  Judge  instructed 
the  jury  that  if  they  should  find  the  sale  was  not  fair,  they 
might  award  the  present  value  of  the  negroes.  No  doubt  it 
was  fair,  it  being  the  interest  of  the  vendor  to  get  the  high- 
est price.  We  assume  then,  that  the  criterion  of  damages 
was  properly  submitted.  Hire  to  the  time  of  sale,  the  pur- 
chase money  with  interest  since ;  more  I  doubt  not,  than  the 
annual  hire  would  have  amounted  to. 

Shall  it  be  asked,  shall  a  tort  feasor  be  dealt  with  as  though 
he  was  clothed  with  authority  to  make  the  sale  ?  We  reply^ 
no  more  than  this  could  be  recovered  against  an  executor  dc 
son  tort ;  and  this  is  the  most  that  can  be  made  of  Frith, 
and  that  too,  only  as  to  three*fourths  of  the  property.  He 
owned  the  other  fourth.  He  was  a  joint  tenant  of  the 
whole.     So  much  for  the  trover  action. 

As  to  the  instructions  of  the  Court  respecting  the  equita- 
ble set-off  to  which  Frith  was  entitled,  all  that  was  argued 
and  decided  when  the  case  was  up  before.    Either  wo  were 
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•  wioog  then,  or  the  Circuit  Court  is  right  now.  All  thai  mat- 
ter hftfi  been  properly  submitted  to  a  special  jory,  aad  we 
doubt  Doty  that  their  verdict  is  nearer  right  than  this  Court 
can  make  it  "^ 

Suppose  Frith  did  pay  some  of  Lorenzo's  debts  afierr  his 
death,  he  had  promised  to  see  them  paidatlbe  time  they  wese 
contracted.  But  if  he  had  not,  should  the  portion  of  hie  step- 
son be  wrenched  from  his  bands,  until  he  was  re-hnbmsed 
tbe  amount  that  he  bad  justly  expended  for  this  purpose? 
'  To  quote  the  principle,  that  one  cannot  make  another  a  debt- 
or against  his  will,  is  a  misapplication  of  it  to  such  a  ease. 
What  are  the  heirs  at  law  of  Lorenzo  Siller  enritled  to  ?  The 
nsidue  or  net  surplus  of  his  estate,  after  his  debts  are  paid. 
And  does  it  matter  to  them,  whether  they  were  paid  by  Fnth, 
without  an  administration  and  without  expense  to  his  nest 
of  kin,  or  through  an  administration  ? 

We  are  happy  at  not  finding  ourselves  constrained  to  send 
this  case  back.    For  we  may  talk  as  much  as  we  see  fit, 
about  breach  of  trust,   usurpation  of  power,  &&,  in  this 
case,  the  key  to  it  is  just  this:  up  to  the  sale  of  tbe  girl  and 
her  child  by  Frith,  all  who  were  concerned  in  the  estate 
thought  he  was  managing  for  the  best  intere^  of  all  con^ 
earned.    But  the  woman  it  seems,  instead  of  dying  or  pse- 
▼ing  barren,  or  valueless,  for  any  other  reason,  has  turned  out 
to  be  a  most  prolific  breeder;  and  as  poor  Frith  for  hts  own 
sake,  as  well  as  the  good  of  his  step-childten,  had  not  the 
prescience  to  foresee  this,  the  result  must  be  visited  upon 
his  bead.    We  are  all  willing  to  take  wives  and  contracts  and 
everything  else,  for  better ^  how  few  for  uf^rsef    The  recol- 
lection of  the  ruin  of  one  honest  trustee  in  this  State,  has 
made  me  slow  to  repeat  tbe  infliction.    He  sold  i&i  negtoes 
in  January  1837,  big  and  little,  young  and  old,  for  $10^0M. 
Those  were  the  flush  times  in  Geoigia.    He  re-invested  the 
proceeds  in  Railroad  Stock  at  par.    A  new  guardian  was 
substituted.    The  new  investment  was  repudiated,  and  in 
the  face  of  an  offer  to  restore  the  identical  negvoes  with 
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iphkh  wns^  r€fosed^-4he  910,000  whh  interest  was  recovered 
thereby  bankrupting  the  old  trustee,  f#r  a  miscalcnlation, 
and  seriously  injoring  his  security.    The  wards  rejoiced  at 
the  sale,  but  would  not  abide  the  re-investment. 


Judgment  affirmed. 


BmiHii€i|  J.  oeneinrring. 


All  the  questions  in  this  ease^  except  two,  were  waived. 
Of  those  two,  the  first  was,  as  to  whether  Frith  was  entitled 
t0  an  allowance  for  the  debts  of  Lorenzo  Siller,  which  he 
liad  paid  after  the  death  of  Lorenzo;  and  the  second  was, 
as  to  what  was  the  measure  of  the  damages,  in  respect  to 
dwn^roea 

Lorenzo's  share  in  the  property  sued  for,  exceeded  in  value 
the  amount  of  his  debts  paid  by  Frith.  Frith,  therefore,  in 
paying  those  debts,  did  not  incroach  oa  the  shares  of  the 
0ther  distribatees. 

[1.3  And  the  aet  of  payment,  was,  at  most,  but  the  act  of 
an  executor  de  Bon  toriy  and  the  acta  of  an  executor  de  son 
iori,  will  be  upheld,  if  they  are  such  as  the  regular  admints- 
tialor  would  be  bound  to  do. 

I  think,  then,  the  Court  was  right  in  holding,  that  Frith        j 
was  entitled  to  an  allowance  for  the  payment  of  these  debts.    .    \ 

Frith,  soon  after  his  marrige  with  Mrs.  Siller,  sold  the  ne- 
gro woman  and  child  belonging  to  the  estate  of  the  late 
husband  of  Mrs.  Siller.  After  the  sale,  the  woman  had  oth- 
er children,  and*  the  child  which  was  a  female,  also  had  chil- 
dren. 

The  Court  held,  what  amounted  to  this ;  that  the  value  of 
the  woman  and  her  child,  at  the  time  of  the  sale,  was,  (plus 
hire,)  the  value  to  be  taken,  as  the  measure  of  the  damages. 
Dorsett's  counsel  objected  to  this,  insisting:  First,  that  the 
▼riue  of  the  issue  born  after  the  sale,  should  also  be  taken 
ittio  the  account:   Secondly,  that,  if  wrong  there,  yet,  that 
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the  value  of  the  woman  and  child  at  the  time  of  the  sale,  or 
the  value  at  any  time  afterwards,  up  to  the  trial,  might,  at 
the  option  of  the  jury,  be  taken  as  the  measure  of  the  dam* 

agea 

The  time  of  the  sale,  for  ought  that  appears  to  the  contra- 
ry, was  the  time  of  the  conversion.  The  conversion  consist- 
ed it  seems,  in  the  act  of  sale. 

There  is  a  conflict  among  the  authorities,  as  to  whether 
the  jury  are  confined  to  the  value  at  the  time  of  the  conver- 
sion, or  are  to  have  the  option  of  taking  that,  or,  some  sub- 
sequent value.  Mr.  Sedgewick  seems  to  think,  that  they  are 
confined  to  the  value  at  the  time  of  the  conversion.  Sedge^ 
wickf  Meas.  Dam.  48 1.  See  Id,  475,  ei  seq.  See  too,  SWy- 
dam  vs.  Jenkins,  3  Sand,  61-J. 

This  Court  has  held,  that  the  jury  were  at  liberty  to  take 
the  value  even  up  to  the  trial. 

The  injury  consists  in  the  conversion,  and  as  long  as  the 
conversion  endures,  the  injury  endures.  Eyery  instant  of 
the  conversion  may  be  considered  a  repetition  of  the  injury. 
The  thing  remains  the  true  owner's  at  the  last  instant  of  the 
conversion,  as  much  as  it  was  his,  at  the  first.  But  after  the 
wrong  doer  has  parted  with  the  thing  to  another  person,  the 
conversion  ceases  as  to  him,  and  passes  over  to  that  person, 
and  abides  with  him  as  long  as  he  keeps  the  thing. 

I  think,  therefore,  that  the  only  cases  in  which,  the  option 
exists  to  the  jury,  of  taking  a  value  subsequent  to  the  first 
conversion,  are  the  cases  in  which,  the  property  remains  in 
the  possession  of  the  defendant  subsequent  to  that  conver- 
sion ;  that  is,  are  cases  in  which,  there  is  a  continuing  con* 
version ;  and,  that  in  these  cases,  the  option  does  not  extend 
beyond  the  time  when  he  parts  with  the  possession ;  that,  if 
the  owner  wants  to  recover  by  a  value  taken  subsequent  to 
that  time,  he  must  elect  to  sue  the  person  to  whom  tlie  pos- 
session has  passed. 

In  the  use  of  the  word,  '^  elect,"  I  do  not  mean  to  say,  that 
suing  one  who  converts  a  female  slave,  and  recovering  from 
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bim,  is  a  bar  to  a  suit  against  a  person  to  whom  be  may  have 
sold  her,  for  the  issue  of  the  slave,  if  she  have  had  issue  af- 
ter she  came  into  the  possession  of  this  person.  I  express 
DO  opinion  on  this  point 

It  must  be  apparent  from  what  I  have  said,  that  I  agree 
with  the  Court  below,  on  tiie  question  under  consideration. 
The  conversion  was  not  a  continuing  one. 

McDonald,  J.  dissenting. 

I  dissent  on  the  ground  alone,  that  I  think  evidence  of  the 
value  of  the  woman  Feraby  and  her  child,  and  of  her  hire  frooB 
the  time  of  the  sale  to  the  time  of  the  trial,  ought  to  have 
been  admitted  to  go  to  the  jury.    The  action  enjoined  was  an 
action  of  trover.    The  plaintiff  might  have  waived  the  tarf^ 
and  sued  in  assumpsit  for  the  price  for  which  the  woman 
and  child  were  sold.    In  that  event  he  could  have  recover- 
ed the  sum  for  which  they  were   sold  with  the  interest* 
But  he  chose  to  proceed  in  tort    The  defendant  in  trover 
was  a  wrong«doer  and  the  .plaintiff  ought  not  to  have  been 
damnified  by  his  /or/,  even  if  the  defendant  derived  no  ad- 
vantage from  it,  further  than  the  then  value  of  the  negrou 
The  £nglish  rule  of  damages  affords  no  just  criterion  here^ 
in  suits  for  the  recovery  of  slave?,  because  they  have  no 
slaves  there.    A  case  like  the  one  before  us,  of  the  conver- 
sion of  a  female  slave  and  her  child,  constant  increasing  in 
value,  is  unknown  in  the  English  law.     But  apply  a  prinei- 
pk  of  the  English  law  to  this  case,  and  there  is  no  difficult: 
If  a  case  be  such  that  either  the  person  who  commits^  or  the 
I  (^rson  who  svffers  the  wrong  must  lose,  the  loss  must  fall  on 
the  wrong-doer.    The  defendant  should  make  complete  repa- 
ration lor  tne  wrong  wliich  he  had  committed.    If  he  had 
not  sold  the  negro,  the  administrator  would  have  been  enti- 
tled to  jreceive  from  him  the  negroes  as  they  were  at  the  time 
of  the  trial.    Should  the  tort  of  defendant  put  him  in  a 
worse  condition  ?     I  think  Jud^e  Warner,  in  delivering  the 
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•pinion  of  the  Court  in  the  case  of  Schley  vs.  Lyon  4*  jRu/A- 
mrfordy  6  Ocl  535,  stated  the  principle  of  the  Court  in  award- 
ing damages  in  actions  of  trover  to  be,  ''that  the  plaintiff  b 
floUtled  to  a/ti//  indemnity  for  the  injury  sustained,  by  rea- 
son of  the  wrongful  conversion  of  his  property  by  the  de- 
fendant ;  that  the  defendant  shall  derive  no  benefit  from  his 
owtt  wrongful  act." 


Mabtin  W.  Stamper  et  al.,  plaintiffs  in  error,  ▼«•  Jamss 
Hatbs,  for  use,  &c.,  defendant  in  error. 

ft  J  Ib  a  suit  on  a  promissory  note,  alight  evidence  that  title  to  the  note  ia  im 
tbe  plaiotiff,  will  be  aufficient  to  prevent  a  nonsuit. 

|9l]  a  receipt  of  payment,  though  not  obtained  fraudulently,  yet,  if  obtained 
bf  mistake,  or,  without  consiUeration,  does  not  bind. 

p)  A  purchaser,  even  with  notice,  from  a  purehaser  without  BOties,  is  e^aUy 
protected  with  the  latter. 

Complaint,  from  Early  county.    Tried  before  Judge  Kid* 
•DO, Term,  1858. 

The  facts  of  this  cause  are  stated  in  the  opinion  of  the 
Court 

Hood  &  Robinson,  for  plaintiffs  in  error. 

Coos  &  Lton,  contrtL 

Sy  iht  Court — Bbnnino  J.  delivering  the  opinion. 

The  suit  was  on  an  endorsed  note^  of  which  tfio  following^ 
is  a  copy : 
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"By  the  first  day  of  January,  1855,  we  promise  to  pay 
Jmmes  Hayes  one  thousand  dollars,  for  value  received. 
This  20lh  July,  1854/' 

(Signed)  «M.  W.  STAMPER, 

E.  C.  CORBETT." 
*I  endorse  the  within  note,  and  transfer  it  to  C.  Hart,  for 
value  received.    August  24th,  1854.'' 

(Signed)  "JAMES  HAYES, 

C.  a  BARNARD." 

There  was  no  endorsement  from  Hart  to  PoUok,  for  whose 
use  the  suit  was  brought  by  Hayes. 

The  defendants  "  moved  for  a  non-suit,  upon  the  ground, 
that  the  equitable  title  in  the  note,  having  been  transferred  to 
CL  Hart,  by  written  endorsement,  and  never  having  passed 
from  him,  it  was  improperly  brought;  no  equitable  title  or 
interest  having  been  shown  in  Morris  Pollok ;  which  mo- 
tion, the  Court  overruled,  and  the  defendants  excepted." 

This  is  the  first  exception. 

A  part  of  Barnard's  testimony  was  as  follows :  "  He  does 
not  know  whether  or  not,  Morris  Pollok  traded  for  the  note 
with  the  notice  that  the  negotiability  of  the  same  was  res- 
trained. He  gave  for  the  note,  the  effects  of  a  grocery,  he 
considered,  worth  three  hundred  dollars." 

He:'ee,  is  some  evidence,  that  the  title  had  "  passed"  out  of 
Hayes  and  into  Pollok.  True,  this  witness,  Barnard,  had,  in 
a  previous  part  of  his  answers,  said,  that  *'  Hayes,"  (not  Pol- 
lok) "  bought  out  the  effects  of  a  grocery  from  Hart  and  Mc* 
Cabe."  "The  thousand  dollar  note  was  to  pay  for  the 
fltme." 

But  both  statements  being  before  the  jury,  it  might  be,  that 
they  saw  reason  to  prefer  the  one  first  quoted  to  the  one  last 
quoted  ;  or  saw  some  way  of  reconciling  this  to  that 

Then,  the  possession  of  the  note  was  in  Pollok. 

[1.]  We  think  then  that  there  was  evidence  enough  of 
Pollok's  title  to  the  note,  to  prevent  a  non-suit,  especially,  as 
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he  had  not  been  particularly  warned  to  bring  evidence  tm 
that  point,  there  being  no  plea^  that  he  had  no  title  to  the 
note. 

The  defence  was  payment;  and,  to  support  it  the  defend- 
ants introduced  a  receipt  in  the  following  words: 

^'  Received  of  E.  C.  Corbett,  one  thousand  dollars,  in  fiiU 
payment  for  a  note,  I  hold  on  Stamper  &  Corbett,  due  Janua- 
ry, eighteen  hundred  and  fifty-five.     Oct  10th,  1854." 

(Signed,)  '  "JAMES  HAYES." 

And  witnessed, 
Jko.  M.  Smith.*^ 

One  of  the  defendant's  requests  to  charge,  was ;  "  That 
Hayes,  in  order  to  evade  the  effect  of  his  receipt,  must  show, 
that  it  was  obtained  fraudulently,  and  if  not  so  shown,  it  is 
good  against  him,  and  is  a  good  defence  to  this  note,  unless 
Morris  Pollok  had  previously  obtained  an  equitable  interesi 
in  said  note."  This  request  was  refused,  and  the  refusal 
was  excepted  to. 

[2.]  It  may  be,  that  a  receipt  will  not  bind,  even  thoi^ 
not  obtained  fraudulently.  A  receipt  obtained  by  mistake, 
or  without  consideration,  does  not  bind  ;  and  it  was  quite  a 
question  on  the  evidence  in  this  case,  whether  this  reoeipl 
was  not  obtained  without  consideration. 

The  first  part  of  this  request,  then,  was  not  proper. 

[3,]  The  same  may  be  said  of  the  remaining  part  relatiti|^ 
to  PoUok,  and,  for  the  reason,  that  that  part  leaves  out 
of  view,  the  relation  which  Hart^  the  first  transferee,  boss 
to  the  case.  If  Hart's  title  was  good,  if  he  got  the  note  at  a 
time  previous  to  the  receipt,  and  Corbett  knew  that,  when  he 
took  the  receipt,  then  the  title  of  Pollok,  Hart's  transfeiee^ 
was  equally  good,  even  though  Pollok,  when  the  tiaosfer  ts 
him  took  place,  had  notice  of  the  receipt.  A  purchaser, 
though  with  notice,  if,  from  a  purchaser  without  notice,  is 
protected  to  the  same  extent  to  which,  the  latter  ia 

We  think,  that  the  Court  was  right  in  refui^ng  this  vequeit 
in  both  its  parta 
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There  were  some  other  ezcepUons,  but  they  were  aban< 
doned. 

Judgment  afl&rmed. 


Fbbshan  Walkbr,  et  a).,  ex'ors,  &c.^  plaintiffs  in  enor,  vs. 
PxBsoNs  WiLLiAMsoKyet  al^  defendants  in  error. 

[1.]  Grand-children  canoottako  in  a  wiU|  under  a  boquest  to  children,  unless  thtre 
be  something  iu  the  will  to  indicate  and  cflfoc'tuate  such  intention  by  the  tcjtator. 

[S.]  Nothing  would  paaR  to  a  son  of  a  tcdtator,  under  a  bequest  to  bin  children,  who 
died  in-  the  lifetime  of  the  t<e8tator. 

p.^  Where  there  is  a  power  of  appointment,  (he  cxoontion  of  the  power  must  fail, 
before  the  property,  the  suhjeet  of  the  apfMintmeoty  can  bo  dlstribatod. 

[4»j  Children  of  a  teatator'fl  children  who  died  before  the  making  of  the  will,  take  un- 
der a  bequest  to  his  children,  livinj^  at  tho  time  the  eistato  is  to  be  divided,  and 
their  representatives',  if  they  should  be  dead. 

[6.]  If  there  be  an  intestacy  in  regard  to  any  part  of  a  testator's  estate,  thooxccu- 
tafsahall  bold  it  in  trust  for  tho  benefit  of  the  next  of  kin  of  toatator. 

[6*3  A  son,  ill  life  at  the  time  of  the  making  of  the  will,  but  who  dies  ia  tho  lifetime 
of  tho  testator,  docs  not  answer  tbe  description  of  children,  to  whom  the  property 
is  given. 

[7.]  Legatees  are  not  to  account  for  property  ns  advancements  givcif  to  Ibcm  in  a 
will,  in  the  distribution  of  a  part  of  the  testator's  estate  not  disposed  of  by  tho  will. 

Equity,  from  Taylor.     Tried  before  Judge  Lamas,  April 
Term,  1858. 

Persons  Walker  died,  leaving  a  will,  directing  in  2d  item, 
that  all  of  his  property  should  be  kept  together  by  his  wife 
until  his  son  George  Washington  was  twenty-one  years  of 
age,  or  married,  having  power,  in  her  discretion,  to  lend  to 
such  children  as  should  marry  before  George  was  of  age  or 
married,  such  negro  or  negroes  as  she  might  see  proper ;  and 
when  the  event  of  George's  attaining  to  majority  or  marry- 
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ing  took  place,  all  his  negroes,  including  such  as  may  hiKwm 
been  lent  to  his  children,  were  to  be  brought  together,  and  a 
division  made  among  his  children,  share  and  share  alike ; 
the  negroes  being  divided  into  lots,  and  'each  child  drawing 
a  lot. 

Item  3iL  Before  this  was  done  his  wife  was  to  select  sev- 
en negreos  for  her  use  and  benefit,  and  subject  to  her  control 
alone,  during  life  or  widowhood,  and  to  have  500  acres 
of  land  including  the  homestead,  wherever  she  shall  select, 
all  the  household  and  kitchen  furniture,  and  as  much  of  Che 
stock  as  she  thought  she  should  need ;  and  at  her  death,  sajd 
property  to  be  equally  divided  between  his  children. 

ItemAth.  And  he  wills  the  property  falling  to  his  daugh- 
ters, free  from  their  husbands'  control,  &c.,  and  if  either  of 
them  dies  without  issue,  then  the  property  given  to  such 
daughter,  is  to  revert  back  to  his  other  children  in  life,  or 
their  children,  if  they  be  dead  leaving  children,  to  be  equal- 
ly divided  between  them.  The  income  only  of  the  prop^ty 
given  to  his  daughters,  is  to  be  at  the  disposition  of  their  hus- 
bands, for  the  benefit  of  their  families. 

Item  5ih.  All  money  arising  from  his  property,  over  and 
above  a  sufficiency  to  support  his  family,  and  educate  his 
children  in  a  proper  manner,  was  to  be  loaned  at  lawful  in- 
terest, into  good  hands,  with  security,  until  the  division  took 
place. 

Item  Sth,  He  desires  his  wife  to  manage  as  she  pleases,  the 
money  arising  from  her  part  after  the  division,so  that  if  mis- 
fortune should  be  the  lot  of  any  of  their  children,  she  should 
be  the  better  able  to  aid  and  protect  such  child.  If  his  wife 
married,  she  was  not  to  take  the  property  above  appointed 
to  her,  but  an  equal  division  was  to  take  place,  and  she  take 
a  child's  part 

Item  8/A.  Directs  his  lands  wherever  found,  to  be  sold  m 
the  counties  respectively  where  they  are,  to  the  highest  bid- 
der— terms,  three  payments,  annually,  in  small  notes  and 
approved  security. 
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Hem  9/ A.  The  stock  left  after  his  wife's  choice,  to  be  sold, 
and  proceeds  divided  equally  between  his  children,  or  their 
representatives,  if  dead. 

Item  10/A.  To  his  three  grand-children.  Persons  William, 
son,  William  A«  Williamson,  and  Carey  Walker,  son  of  Al- 
len Walker,  deceased,  each  the  sum  of  ^500  at  the  time  of 
the  division,  to  be  lent  out  at  lawful  interest  by  Lawrence 
and  Freeman  Walker,  until  said  grand-children  arrive  al 
majority,  and  then  principal  and  interest  paid  to  them  ;  and 
said  Freeman  and  Lawrence  were  to  give  security  for  tbe 

■ 

payment  of  the  same  at  that  time ;  his  said  sons.  Freeman 
and  Lawrence,  and  Allen  F.  Owen  appointed  executors,  and 
Owen  to  be  employed  whenever  an  attorney  was  required 
in  the  affairs  of  the  estate,  at  a  fair  compensation  for  his  ser- 
vices. 

Persons  Williamson,  William  A.  Williamson,  by  their 
gnardian  ad  litem^  James  Williamson,  and  Carey  Walker,  by 
his  guardian,  Carey  T.  Cox,  filed  their  bill,  alleging  that  Per* 
sons  Walker  died  18th  March,  1854,  possessed  of  a  large  es- 
tate,leaving  his  will  dated  16th  March,  1850,  which  was  ad- 
mitted to  probate  5th  day  of  June,  1854,  and  letters  testamenta- 
ry issued  to  Freeman  and  Lawrence  Walker,  who  immediately 
took  charge  of  the  estate,  and  sold  the  perishable  property  for 
a  large  sum,  and  that  George  Washington  having  arrived  at  the 
age  of  twenty-one  years,  the  negroes  were  brought  together* 
and  the  widow  selected  her  seven,  and  the  remainder  were  left 
for  distribution. 

And  complainants  allege,  that  they  did  not  at  that  \xm% 
and  have  not  since,  received  any  portion  of  said  negroesL 
The  bill  goes  on  to  set  forth  particularly,  the  assets  in  the 
hands  of  the  executors. 

Persons  and  William  A.  Williamson  allege  that  they  are 
the  only  children  of  James  Williamson  andgEuphrasia  Wil- 
liamson, his  wife,  and  that  said  Euphrasiajwas  the  daughter 
of  said  testator;  that  their  parents  married  the  18th  November^ 
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1841^  and  that  they  were  the  issue  of  such  marriage ;  and  that 
the  said  Euphrasia  died  19th  Novembery  1844;  that  said  testa- 
tor did  not,  in  his  life  time,  give  to  said  James  and  Euphra- 
sia,  his  wife,  or  to  said  Persons  or  William  A.^  any  property 
whatever,  nor  have  said  executors  allowed  them  any  except 
the  2500  each,  which  is  held  by  said  executors  in  trust,  un- 
til each  shall  arrive  at  majority  respectively. 

The  bill  alleges  that  Carey  Walker  is  the  son  of  Allen 
Walker,  who  was  the  son  of  testator,  and  said  Alien  died  pre- 
Tious  to  testator,  leaving  said  Carey  his  sole  heir,  and  that 
8aid.Allen  did  not,  in  his  lifetime,  receive  from  testatorany- 
thing,  nor  have  the  executors  ever  allowed  the  said  Carey  any- 
thing except  the  §500,  which  is  held  by  them  in  trust,  un- 
til the  said  Carey  attains  majority.  Thai  Carey  T.  Cox  has 
been  appointed  guardian  of  said  Caroy  Walker.  Atthe  death 
of  testator  he  had  nine  children  living,  who,  with  com- 
plainants, are  the  heirs  at  law  of  said  testator;  that  if  Philip 
Walker,  one  of  the  children  living  at  the  time  of  the  making 
the  will,  had  been  living  at  testator's  death,  he  would  have 
been  entitled  to  his  distributive  share  of  the  estate,  and  that 
inasmuch  as  said  testator  died  without  altering  the  beqnest 
to  Philip,  that  said  Philip's  interest  in  said  estate  lapsed,  and 
that  testator  died  intestate  as  to  said  interest;  and  that  they, 
(eomplainants,)  ought  to  receive  two-elevenths  of  said  Phil- 
ip's share;  and  that  the  executors  are  trustees  holding  said 
share  for  the  heirs  at  law  of  Philip ;  and  that  they  have  not 
allowed  complainants  interest,  or  otherwise  any  part  of  Phii- 
ip*s  share  of  the  estate. 

Complainants  aver  that  the  testator  did  not  dispose,  in  his 
will,  of  the  money  arising  from  the  sale  of  land,  from  the 
sale  of  cotton,  from  solvent  debts ;  and  as  he  did  not,  they 
are  entitled  to,  and  should  receive'thereof,  two*elevenths ; 
and  that  the  executors  have  not  allowed  them  in  trust,  any 
portion  of  said  fand.  That  the  testator  advanced  to  his 
nine  children  named  in  the  will,  a  lai^  amount,  to  the  ex* 
dtaision  of  your  orators,  except  as  (o  the  9500  before  mention- 
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ed,  to  each ;  and  that  before  the  said  nine  children  should 
leceire  any  of  the  fund  mentioned  undisposed  of  by  will, 
complainants  should  receive  an  amount  out  of  said  fund, 
sufficient  to  make  them  equal  with  those  nine  children,  who 
have  been  thus  advanced ;  that  they  are  heirs  at  law  of  tes- 
tator, and  should  receive  an  equal  part  of  his  estate ;  and  pray 
the  judgment  of  the  Court,  if  they  are  not  entitled  to  an 
equal  share  of  property  to  be  returned  io  the  estate  from  the 
widow,  and  divided.  That  the  executors  refuse  ^complain- 
ants any  interest  in  said  estate,  except  the  $500  each. 

The  defendants  demurred  to  the  bill  on  the  grounds, 

1st  That  there  was  no  equity  in  it. 

2A  That  there  are  not  proper  parties  to  it. 

Sd.  That  complainants  have  no  right  to  call  on  defend- 
ants for  any  answer,  of  for  any  relief,  touching  the  subject 
matter  of  the  bill. 

4th.  That  it  appears  from  the  bill,  that  they  are  not  entitled 
lothe  relief  prayed  for,  or  any  at  all ;  that  if  they  are,  they  are 
not  entitled  to  call  on  these  defendants  for  it,  but  on  the  ad- 
ministrator. 

The  Court  overruled  the  demurrer  and  held,  that  complain- 
ants took  no  portion  of  the  negroes  bequeathed  under  the 
third  item  of  the  will,  as  representatives  of  their  deceased  pa- 
rents, or  because  Philip  Walker,  living  at  the  time  of  the  ma- 
king of  the  will,  died  before  the  testator,  childless. 

That  the  money  arising  from  various  sources  named,  and 
in  the  hands  of  the  executors,  undisposed  of  by  the  will,  is 
the  residuum  of  testator's  estate,  toshares  of  which  complain- 
ants are  entitled,  per  stipes^  among  the  next  of  kin  of  testa- 
tor; that  the  complainants  were  entitled  to  the  proceeds  of 
the  sale  of  stock,  &c.,  under  tlie  tenth  item  of  the  will. 

That  the  said  executors  are,  as  to  the  undisposed  of  resid- 
mum  tinder  said  will,  trustees  for  the  next  of  kin  of  tes- 
tator, and  should  account  to  the  complainants  for  their  res- 
pective shares. 
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To  all  of  which  rulings  and  decisions  of  the  Court,  the  de- 
fendants, by  their  solicitors,  excepted  and  assign  error. 

RsESE  &  CoRB£TT,'for  plaintiff  in  error. 

Stubbs  &  Hill,  for  defendant  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  period  having  arrived  at  which  the  testator's  estate 
was  to  be  distributed,  the  complainants  file  their  bill  claim- 
ing to  be  entitled,  as  heirs  at  law  of  th<!  testator,  to  distiibn- 
tive  shares  of  parts  of  his  estate,  which  they  insist  do  not 
pass  by  the  will.  One  of  the  testator's  children,  Philip 
Walker,  named  as  a  legatee  in  one  clause  of  the  will,  died 
in  the  lifetime  of  the  testator,  leaving  no  issue;  his  legacy 
lapsed,  they  allege,  and  that  they  are  entitled  to  a  part  of  that 
lapsed  legacy. 

The  bill  was  demurred  to  on  the  grounds  set  forth  in  thft 
statement  of  the  case.  The  presiding  Judge  in  the  Court  be- 
low overruled  the  demurrer,  and  error  is  assigned  on  his 
judgment 

[1.]  The  complainants,  as  heirs  at  law  of  the  testator,  are 
entitled  to  a  ratable  proportion  of  that  part  of  his  estate,  and 
that  only,  which  did  not  pass  to  legatees  under  the  will 
The  negroes  all  passed  by  the  second  item  in  the  will,  abso- 
lutely, except  seven,  which  the  wife,  by  the  third  item  in  the 
will,  was  authorized  to  select  for  her  own  use,  during  her 
life  or  widowhood.  They  passed  to  the  children  of  the  tes- 
tator. Grand-children  cannot  take  by  the  description  of  chil- 
dren, unless  there  be  something  in  the  will  to  manifest  that 
intention.    There  is  nothing  of  that  sort  in  this  will 

[9.]  Nothing  could  pass  to  Philip  Walker,  for  he  is  noC 
named ;  and  at  the  death  of  the  testator,  he  was  dead.  He 
was  not  a  child.  Under  that  item  of  the  will,  then, there  was 
no  lapse  into  the  estate  of  the  testator,  of  any  interest  in  the 
negroes,  by  reason  of  the  death  of  Philip  Walker  in  the  life 
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time  of  testator.  It  is  unnecessary  to  consider  the  question 
of  lapse  under  the  third  item  of  the  will,  as  the  tenant  for 
life  or  during  widowhood,  is  still  in  life.  The  complainants^ 
therefore,  could  take  no  part  of  the  negroes  under  the  second 
item  of  the  will,  and  could  take  none  as  an  interest  lapsed 
by  the  death  of  Philip  Walker. 

[3.]  The  fourth  item  in  the  will  settles  the  portion  of  his 
estate  to  which  his  daughters  shall  be  entitled,  to  their  sep«» 
rate  use  for  life,  with  remainder  to  their  children,  &c.,  frc 

The  fifth  item  gives  directions  as  to  the  surplus  of  his 
crops,  after  supporting  his  family.  It  is  to  be  loaned  at  in- 
terest until  the  division  of  his  estate.  By  the  sixth  item  the 
wife  is  directed  to  dispose  of  the  proceed:^  of  the  sale  of  the 
crops  as  she  may  think  best,  so  that  she  might  be  able  to  as- 
sist any  child  who  may  have  been  unfortunate.  The  object 
of  the  testator  in  giving  this  power  to  the  wife,  is  expressed 
by  him.  If  the  wife  should  not  execute  the  power  during 
her  life,  this  fund  will  fall  into  the  estate  at  her  death,  and 
be  then  distributable  among  the  children,  and  representa- 
tives of  children,  as  property  undisposed  of  by  the  will. 

[4.]  7  he  seventh  item  directs  that  if  the  wife  should  mar- 
ry, she  shall  not  take  the  seven  negroes,  land,  &c.,  but  that 
an  equal  division  should  be  made  at  the  time  mentioned,  and 
she  should  take  a  dhild's  part.  To  have  set  apart  to  her  a 
child's  part,  the  portion  must  have  been  ascertained  accord- 
ing to  the  statute  of  distributions,  and  each  living  child,  and 
the  representatives  of  deceased  children,  must  have  been 
counted,  to  arrive  at  the  number  of  shares.  This  shows  that 
the  equal  division  of  estates,  provided  for  by  the  statute,  was 
in  the  testator's  mind,  and  this  conclusion  is  supported  by 
the  more  distinct  expression  of  his  purpose,  in  the  ninth 
item  of  the  will,  where  he  disposes  of  the  proceeds  of  the 
sale  of  the  stock,  which  might  be  left,  after  his  wife  had  ta^ 
ken  out  what  she  needed,  equally  among  his  children  living 
at  the  time,  or  their  representatives,  if  they  should  be  dead. 
Here  is  a  disposition  of  the  proceeds  of  the  sale  of  his  stock. 
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precisely  such  as  the  law  makes,  except  that  the  wife  is  ex- 
cluded. The  children  and  representatives  of  children  take 
together.  Burch  vs.  JBurch,  20  Ga.  Rep.  834,  839 ;  JartHs 
fm.  Pond,  9th  Simon^s  Equ.  Rep.  549.  There  is  a  good  rea- 
son for  the  exclusion  of  the  wife,  for  she  was  to  take  all  the 
stock  she  needed,  and  it  would  not  have  been  equal  to  have 
permitted  her  to  take  a  part  of  the  proceeds  of  thesale  of  the 
baianca 

The  lands  and  notes  are  not  disposed  of  by  the  will,  ex- 
cept the  notes  given  for  the  crops,  and  notes,  if  notes  were 
taken,  for  the  stock  when  sold. 

[5.]  There  being  an  intestacy  in  regard  to  the  lands  and 
ttotes  not  disposed  of,  they  must  be  distributed  as  intestates' 
estates,  and  the  complainants  are  entitled  to  their  share- 
There  is  no  necessity  for  an  administration  on  the  part  of  the 
estate  not  disposed  of  by  the  will. 

TheActof  1828  declares,  that  the  executors  shall  hold  it 
as  trustees  for  the  next  of  kin  of  the  deceased  Cobb  Dig.  327. 

[6.]  According  to  the  interpretation  we  put  on  the  will, 
the  entire  interest  intended  for  Philip  Walker  in  the  estate, 
lapsed  by  his  death  without  issue  in  the  life  time  of  the  tes- 
tator. He  could  take  no  interest  under  the  second  item  of 
the  will.  The  children  who  are  beneficiaries  under  that  item 
are  not  named.  The  negroes  are  given  to  the  children  as  a 
class,  and  he  was  not  of  that  class  at  the  death  of  the  testator- 

[7.]  It  is  insisted  that  the  negroes  given  by  the  will,  should 
be  considered  as  advancements  to  the  children  to  whom 
they  were  given,  and  that  they  should  be  accounted  for  in 
the  distribution.  The  testator  directed,  that  all  negroes  lent 
io  his  children  either  by  himself  in  his  lifetime,  or  that 
might  be  lent  by  his  wife  after  his  death,  should  be  brocgfat 
together,  at  the  time  appointed  for  the  division,  and  divided 
among  his  children.  It  is  clear,  that  from  some  anexplained 
motive,  he  did  not  intend  his  grand-children  to  receive  any 
part  of  his  negroes.  He  gave  them  pecuniary  legacies,  which 
he  may  have  intended  as  a  substitute  for  negroea    He  gate 
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no  such  legacies  to  his  children.  He  seems  to  have  intend- 
ed to  make  a  distinction,  and  we  are  not  anthorized  to  OTer- 
rule  his  purpose.  Our  statute  applies  to  intestates'  estates, 
and,  therefore,  can  have  no  reference  to  advancements  by  way 
of  legacy. 

If  a  te^ator  dies  intestate  purposely,  as  to  part  of  his  es- 
tate, and  he  gives  parts  of  his  estate  to  children  who  would 
he  distributees  of  his  estate  if  he  had  died  intestate  as  to  his 
whole  property,  and  who  would  share  with  other  children  to 
whom  nothing  is  given  by  the  will,  it  must  be  presumed  that 
he  intended  to  give  some  of  his  children  an  advantage  over 
the  rest.  We  should  disappoint  his  purpose,  and  indeed, 
make  a  will  forjiim,  if  we  were  to  hold  that  the  le'gatees  should 
account  for  what  they  received  under  the  will,  before  they 
could  share  in  the  undisposed  part  of  the  estate.  It  is  seen 
that  we  do  not  affirm  all  the  rulings  of  the  presiding  Judge 
in  the  Court  below,  but  we  affirm  his  judgment  in  overru- 
ling the  demurrer  to  the  complainants'  bill. 

Judgment  affirmed 


Wic  D.  EjuAMy  et  ux.,  plaintifis  in  error,  vs.  Martha  N.  Gab- 
bard,  defendant  in  error. 

PcrvsBc  inCero^ed  n  the  snbJMt  matter  of  a  suit  in  Cbaneery,  oaght  to  bo  auide  pm-o 
Ov  statute  makei  an  ezcoptioii  in  raits  for  tiie  distribution  of  estatos^  Irotit 
no  other  inooTation  on  the  rnle. 


In  Equity,  from  Chattahoochee.    Decision  by  Judge  Kid- 
poo,  February  Term,  1858. 

This  was  a  bill  filed  by  William  D.  Elam  and  his  wife,  bf 
her  next  friend,  against  Martha  Garrard  alleging  that  on  tbe 
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3d  of  March,  183 1,  Jacob  Garrard,  then  in  life  but  now  de- 
ceased, of  the  county  of  Troup,  in  Georgia,  conveyed  by  deed 
of  trust  to  W.  S.  Hardin  for  the  sole  benefit  of  his  children, 
Francis  Elizabeth,  William  Allen,  Albert  Lewis,  James  Jack- 
son, Mark  Anthony,  Nancy  Stokes,  and  Martha  Newsom 
Garrard,  certain  negro  slaves  therein  named,  to  have  and  to 
hold  the  same  in  trust  as  aforesaid,  during  the  lifetime  of  the 
said  Jacob ;  the  said  trust  estate  to  cease  and  determine  and 
the  said  negro  slaves  to  become  the  property  of,  and  be  vest- 
ed absolutely,  unconditionally  and  equally  in  the  children 
of  the  said  Jacob,  by  his  then  wife,  Martha  Garrard,  which 
he  might  have,  at  the  time  of  his  death. 

Said  Jacob  died  in  1843,  and  left  several  children  before 
named,  of  whom  the  complainant  Martha  N.  the  wife  of  the 
complainant  William  D.  Elam  is  ona  At  the  death  of  said 
Jacob,  all  of  the  said  property,  the  negro  slaves,  went  into  the 
possession  of  the  defendant,  the  wife  of  said  Jacob,  who  took 
possession  of  it  as  the  trustee  and  natural  guardian  for  her 
»aid  children,  and  has  had  the  full  benefit  and  management  of 
it,  and  still  continues  in  possession  of  the  same  as  such.  That 
said  negroes  have  been  worth  annually,  and  in  all,  the  sum 
often  thousand  dollars,  and  the  complainant  has  applied  for 
a  full  acccount  and  settlement  of  complainants'  part  of  the 
hire  of  said  negroes  and  proportionate  partofthe  same,  which 
defendant  has  refused  to  give,  or  in  any  manner  allow,  and 
complainant  shows  she  has  no  separate  estate,  and  her  has- 
hand  has  very  little  property. 

The  bill,  prays  that  defendant  may  be  compelled  to  account, 
smd  thereupon  directed  to  pay  over  the  same  to  complainants, 
or  to  a  trustee  &c.,  or  that  a  sufficient  number  of  said  negroes 
besold  only,  as  will  pay  complainants' part,  and  the  same  be 
settled  upon  a  trustee,  for  the  joint  use  of  complainants  during 
their  lives.  And  if  he  William  D.  Elam  survives  his  wife 
Martha  N.  she  leaving  issue,  then  to  him  for  life  and  after  his 
death  to  such  issue,  and  if  she  survives  him,  then  to  her  for 
life  and  at  her  death  to  her  children. 
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Defendant  demurred  to  said  bill,  for  the  want  of  proper 
and  necessary  parties,  and  moved  to  dismiss  the  same. 

The  Court  sustained  the  demurrer  and  dismissed  the  bill ; 
whereupon  complainants  excepted  and  assign  error. 

Blandford  &  Crawford,  for  plaintiffs  in  error. 

Wellborn,  Johnson  &  Sloan,  for  defendant  in  error. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

Every  person  interested  in  the  trust  estate,  ought  to  have 
lieen  made  a  party  to  the  suit  It  is  the  object  of  a  Court  of 
Equity  to  do  complete  justice,  and  settle  forever  controversies 
kefore  it  It  cannot  be  done  in  such  a  case  as  that  under 
consideration  unless  all  the  parties  interested  in  the  subject  of 
the  suit  are  before  the  Court  A  person  not  before  the  Court  as 
a  party,  and  who  does  not  come  in  as  a  party  at  some  stage 
•f  the  proceeding,  cannot  be  bound  by  the  decree.  If,  after 
a  decree  in  this  case,  one  of  the  other  cestui  que  trusts^ 
aol  a  party,  brings  a  suit  against  these  complainants,  charg- 
ing that  his  portion  of  the  trust  estate  had  been  reduced  un* 
justly  by  the  decree,  what  is  to  prevent  him  from  having  a 
kearing?  He  is  no  party.  The  rule  is  a  wise  and  a  good 
,  and  prevents  multiplicity  of  suits  in  regard  to  the  same 

bject  matter.  Our  statute  makes  an  exception  in  suits  for 
distribution  of  estates.  CobVs  Dig.  468.  But  it  makes  no 
farther  innovation  on  the  rule.  We  affirm  the  judgment  of 
the  Court  below,  but  with  this  instruction  to  the  Court,  that 
the  complainants  may  on  the  payment  of  all  costs  which 
have' accrued,  re-instate  their  case  and  amend  their  bill  so  as 
to  make  the  necessary  parties  thereto,  serving  each  with  a 
copy  and  subpoena  to  appear  and  answer. 

Judgment  affirmed. 
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R.  S.  Williams  &  Co.,  plaiDtiffs  in  error,  t&  A«  P.  Nichols- 
son,  defendant  in  error. 

[1.]  If  there  are  equities  against  anegotiablo  note,  it  is  to  be  preramed  that  Ike 
transfenree  of  it  had  notice  of  tbem,  provided  be  became  such  tranaferree^  wIhb 
the  note  was  overdue. 

[2.]  It  may  be  to  tbe  interest  of  one  of  two  joint  makers  of  a  note,  that  the  sola 
!«boald  not  be  set  aside  by  tbe  other.  When  it  is,  he  is  a  proper  party  dffindnU 
to  a  bill  by  the  other,  to  set  aside  tbe  note. 

In  Equity,  from  Decatur  county.     Decision  by  Judge  Al- 
len, April  Term,  1858. 

Alexander  P.  Nicholson  filed  his  bill,  alleging  that  R.  S. 
Williams  and  Co.,  merchants  of  New  York,  sued  him  and 
Jacob  Zeigler,  merchants,  under  the  name  of  Nicholson  Al 
Zeigler,  on  a  promissory  note  dated  August  22d,  1855,  pay- 
able on  demand  to  William  S.  Beall  &  Co.,  or  bearer,  for 
S$9759  16,  and  transferred  since  its  maturity  in  the  name  of 
W.  S.  Beall  and  Co.,  to  said  R.  S.  Williams  &  Co ;  that  said 
note  is  of  no  effect,  and  not  obligatory  or  binding  upon  him. 
It  fact,  it  was  never  strictly  his  note,  but  that  tbe  same  waa 
signed  by  said  Zeigler,  and  by  him  made  payable  to  said  W. 
S.  Beall  &  Co.,  or  bearer,  without  his,  Nicholson'^  knowl- 
edge,  approbation,  or  consent  and  without  good  or  valoa^ 
ble  consideration  being  paid  to  Nicholson  individuaUy^ 
or  as  a  partner  of  the  firm  of  Nicholson  and  Zeigler,  or  to 
said  firm  by  said  W.  S.  Beall  and  Co.,  or  any  one  els%  either 
before  or  since  the  date  of  said  nota  That  in  tbe  montb  •£ 
August,  1855,'  William  S.  Beall,  deceased,  then  in  life,  sold 
to  Nicholson  &  Zeigler  a  stock  of  goods  then  in  store  in  the 
town  of  Bainbridge,  consisting  of  a  variety  of  old  and  un* 
saleable  remnants  left  on  hand  from  a  mercantile  buunessof 
long  standing,  say  ten  years ;  the  contract  was  entirely  ver- 
bal. No  intimation  was  made  that  there  was  such  a  firm  as 
William  S.  Beall  &  Co.,  and  Nicholson  alleges  he  does  not 
believe  such  was  the  case,  or  that  any  person  was  part  own- 
er with  said  Beall  of  the  goods. 
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The  contract  was  that  Nicholson  &  Zeigler  should  take  the 
old  stock  of  goods,  and  pay  for  them  such  price  as  would  en* 
able  ihein  to  make  a  reasonable  profit  on  them.  And  as  in- 
ducement to  the  trale,  the  said  Beall  promised  and  agreed 
that  in  the  course  of  twelve  or  eighteen  months  he  would 
join  them  as  a  partner  in  said  business;  that  they  would  not 
be  called  on  to  pay  the  money  bf  fore  that  time,  when  a  por- 
tion if  not  all  the  amount  would  remain  in  the  firm  as  the 
capital  stock  of  said  Beall,  which  Nicholson  confidently  be- 
lieved would  be  done  as  it  ought  to  have  been,  but  was  not 
The  original  New  York  cost,  with  expenses  addcd^  of  said 
old  goods  when  new  and  fresh,  amounted  to  $9759  16,  and 
the  stock  book  which  was  left  with  Nicholson  &  Zeigler  by 
said  Beall,  in  lieu  of  an  invoice  or  bill,  will  show  the  cost 
and  expenses  of  said  goods  to  be  as  charged,  but  that  one 
John  M.  Potter  has  since  taken  it  away  without  the  knowl- 
edge or  consent  of  said  Nicholson ;  and  it  is  his  belief  it  is 
DOW  in  the  possession  or  control  of  said  Potter. 

That  although  the  original  contract  was,  that  Nicholson 
and  Zeigler  should  not  pay  the  fuUt^ost  with  expenses  added 
on  said  stock  of  goods,  but  such  price  as  would  allow  them 
to  make  a  reasonable  profit  thereon,  yet  John  M.  Potter  did, 
<m  or  about  the  22d  day  of  October,  1855,  come  into  the 
storehouse  of  Nicholson  &  Zeigler  and  hurriedly  and  pri- 
vately, secretly  and  in  fraud  of  Nicholson's  rights,  obtain 
from  Zeigler  the  signature  which  appears  to  said  note,  with- 
out the  knowledge  and  consent  of  Nicholson,  or  the  slightest 
suspicion  on  his  part  that  such  a  thing  was  being  done,  con- 
trary to  th3  wishes  of  Nicholson,  and  the  terms  of  the  con- 
tract, and  equity. 

That  William  S.  Beall  and  Co.  were  not  the  owners  of  the 
stock  of  goods  at  the  time  Nicholson  and  Zeigler  bought 
iliem ;  that  said  firm  of  Wm.  S.  Beall  &  Co.  had  long  before 
dissolved,  and  while  in  existence  was  composed  of  William 
8,  Beall  and  John  M.  Potter,  and  in  the  year  185-  the 
VOL.  XXV. — 36. 
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Potter  retired,  and  Benjamin  F.  Bruton  came  in,  and  the 
firm  was  then  Beall  &  Co ;  and  afterwards  Bruton  sold  out 
his  interest  to  said  Beall,  and  the  business  was  then  conduc* 
ted  by  Beall ;  and  that  the  goods  belonged  to  Beall,  and  Potter 
was  not  then  a  partner  of  said  Beall,  nor  a  part  owner  of 
said  goods ;  that  the  note  given  for  said  goods  should  not 
have  been  for  more  than  an  amount  to  allow  a  reasonable 
profit  thereon  ;  that  it  onght  not  to  have  been  made  payable 
to  Wm.  S.  Beall  &,Co.,  but  to  Wm.  S.  Beall,  for  good  rea^ 
sons;  that  Nicholson  and  Zeigler  made  sale  of  said  goods ta 
the  best  advantage,  and  that  the  proceeds  thereof  did  not 
amount  to  more  than  $7000  00. 

That  Zeigler  and  Potter  not  only  did  secretly  and  fraudu- 
lently fix  up  said  note  to  Wm.  S.  Beall  &  Co.  for  too  large  an 
amount  and  without  any  authority  in  eilher  or  both  of  them 
to  receipt  the  stock  book  or  invoice  of  said  goods,  thereby 
showing  a  settlement  by  note,  but  did,  under  a  collusive 
agreement,  attempt  to  efiect  another  fraudulent  purpose,  to- 
wit,  prevent  the  individual  creditors  of  Wm.  S.  Beall  from 
a  successful  use  of  the  process  of  garnishment  against 
Nicholson  &  Zeigler.  And  it  was  agreed  between  Zeigler 
and  Potter,  during  this  transaction,  that  said  note  should  nor 
would  not  be  considered  a  final  settlement  of  the  matter,  but 
that  it  should  be  subject  to  correction  and  a  proper  deduction 
at  a  future  time;  and  that  Potter  had  great  control  and  influ- 
ence over  Zeigler,  and  used  it  to  accomplish  the  aforesaid 
fraudulent  transaction,  and  showed  a  great  desire  to  corres- 
pond with  Zeigler  individually  conceruing  the  business  of 
the  firm  of  Nicholson  &  Zeigler;  and  wrote  all  letters  save 
one  (and  they  were  many)  to  Zeigler  instead  of  to  NicholsoD< 
Bl  Zeigler;  thus  showing  his  desire  to  correspond,  advise, 
and  contract  secretly  with  Zeigler  without  Nicholson's 
knowledge;  and  Zeigler  responded  in  like  manner.  That 
after  the  purchase  of  said  goods,  Beall  made  a  large  account 
with  them,  say  $1772  96,  and  the  account  was  made  with  the 
understanding  that  it  should  go  to  the  credit  of  Nicholson  &. 
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Zeigler's  account  with  Beall  for  said  purchase  of  goods  from 
bim. 

That  some  time  in  the  month  of  May,  1856,  Potter  came  to 
him, as  collecting  agent  for  R.  S.  Williams  &  Co.,  and  present- 
ed said  note  for  payment,  which  was  positively  refused,  Nich- 
olson repudiating  it  entirely,  and  said,  if  the  note  was  paya^ 
ble  to  the  proper  parties,  and  the  invoice  book  marked  settled 
by  the  proper  authority,  still  it  was  for  a  large  sum  too  much. 
Potter  insisted,  in  conjunction  with  Joseph  Law,  an  attorney 
who  was  then  the  retained  counsel  of  Potter  and  the  said  R. 
Su  Williams  and  Co.  for  bringing  suit  on  this  note,  of  which 
jour  orator  was  not  apprized  at  the  time,  that  Nicholson  should 
pay  it  They  succeeded  in  getting  from  bim  a  payment  of 
05519  50  in  notes  and  accounts,  which  amount,  after  deduc- 
ting any  error  that  might  appear  on  settling  said  accounts 
and  paying  (unless  paid  by  Nicholson  &  Zeigler  them- 
selves) a  balance  due  from  them  to  Williams  &  Potter  and  Con- 
Terse,  Todd  &  Co.,  of  above  $200,  was  to  be  applied  to  their 
note  of  August  22d,  1855. 

That  neither  Potter  nor  Williams  has  placed  any  credit 
upon  said  note,  nor  paid  the  balance  due  Williams  & 
Potter,  and  Converse,  Todd  &  Co.  That  the  said  note,  dated 
22d  August,  1855,  was  drawn  and  signed  in  the  month  of 
October,  1855.  Nicholson  &  Zeigler  were  diligently  and  in- 
dustriously employed  two  years  in  selling  these  goods,  and 
their  services  were  reasonably  worth  j(l3,000.  That  R.  S.  Wil- 
liams &  Co.  has  sued  Nicholson  &  Zeigler  for  f  478  33,  for 
rent  of  the  storehouse  used  in  selling  these  old  goods.  That 
a  reasonable  profit  on  goods  in  Bainbridge  is  25  per  cent,  per 
annum,  and  in  accordance  with  the  original  contract,  Nich- 
olson and  Zeigler  are  entitled  to  ^1400  as  a  reasonable 
profit;  and  that  the  same  ought  to  be  deducted  from  the  said 
amount  of  $7,000  00,  this  being  the  gross  amount  of  sales 
as  aforesaid,  and  that  the  amount  for  the  rent  and  for  the 
services  of  Nicholson  &  Zeigler  should  be  deducted  from  them,, 
leaving  a  balance  against  said  Nicholson  &  Zeigler  of  $3,181 
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67,  which  is  the  strict  and  full  value  of  the  whole  stock  of 
old  goods  at  the  time  they  went  into  their  hands.  That  at 
the  time  Beall  made  the  account  with  them,  they  knew  him 
to  be  insolvent,  audit  was  made  with  the  understanding,  that 
it  was  to  be  a  credit  on  their  debt  to  him,  and  that  it  ought  to 
be  deducted,  leaving  a  balance  against  them  of  ?1,348  00, 
and  that  between  the  payment  of  notes  and  accounts  by 
them  to  R.  S.  Williams  and  Co.,  and  Potter  as  before  stated, 
and  the  sum  of  gl,348  71,  abalance  ought  to  be  struck,  leav- 
ing in  favor  of  Nicholson  &  Zeigler  ?3,870  86,  which  is 
the  sum  (or  very  near)  due,  and  which  ought  to  be  paid  to 
Nicholson  for  Nicholson  &  Zeigler  by  said  Potter,  as  agent 
for  R.  S.  Williams  &  Co.,  in  such  notes  and  iccounts  as  Pot- 
ter may  select,  or  in  default  thereof  in  money;  and  that  Nich- 
olson has  often  requested  said  suit  to  be  withdrawn  and 
the  note  delivered  up  to  be  cancelled ;  and  that  an  ac- 
count of  all  the  said  matters  should  be  had,  which  was  re- 
fused; and  that  he  has  requested  the  stock  book  to  be  marked 
settled  by  said  note,  and  to  place  as  a  credit  on  the  note,  the' 
amount  of  Beall's  account  and  the  storehouse  rent,  and  an 
amount  for  the  time  and  services  of  Nicholson  &  Zeigler, 
and  an  amount  less  the  amount  to  be  paid  Williams  &  Poi- 
ter,  and  Converse,  Todd  &  Co.,  of  the  aforesaid  notes  and  ac- 
counts paid  to  said  Potter  as  agent ;  then  to  strike  a  balance 
and  pay  to  Nicholson  what  was  due,  which  was  refused. 

The  prayer  of  the  bill  was  for  discovery  and  relief  and  is- 
junction  against  the  suits  for  rent,  and  on  the  not& 

Defendants  demurred  to  the  bill  for  want  of  equity. 

Because  Zeigler,  a  partner  of  the  complainant,  was  made 
a  party  defendant  to  the  bill,  and  is  not  interested  in  resist- 
ing complainant's  demand. 

Because  Zeigler  should  have  been  made  a  party  com 
plainant ;  his  interest,  if  aay,  being  connected  with  com- 
plainant 

Because  said  bill  is  multifarious. 
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Because  complainant  has  full  and  adequate  remedy  at 
kw. 

The  Court  overruled  the  demurrer,  and  defendants  excep- 
ted 

Law  &  Sims;  and  MclNTYnE  &  Young,  for  plaintiffs  in 
error. 

Oneal  &  Crawfoud,  for  defendant  in  error. 

jBy  the  Court. — Bennino,  J.  delivering  the  opinion. 

There  can  be  no  doubt,  that  the  bill  states  a  good  case,  as 
against  the  original  owners  of  the  note,  Beall  &  Co.  The 
question  is,  whether  Williams  &  Co.,  the  transferrees  of  the 
note,  stand  in  no  better  a  condition,  than  the  original  own- 
ers did  And  that  depends  on  whether,  they  obtained  the 
note  with  notice  of  the  equities  as  against  those  owners. 

[L]  It  is  to  be  presumed  that  they  obtained  the  note  with 
such  notice,  if  they  obtained  it  when  it  was  overdue. 

The  note  is  one  payable  on  demand,  and  it  was  insisted, 
for  the  defendants  in  error,  that  such  a  note  is  always  over- 
due. But  there  is  much  conflict  of  authority  on  that  point. 
See  Brooks  vs.  Mitchell^  and  notCy  9  M,  and  TV.y  15. 

We  are  glad  not  to  have  to  decide  it,  for  the  present. 

For,  the  bill  says,  that  Williams  &  Co.  obtained  the  note 
•  after  its  maturity ;"  and  the  bill  was  demurred  to. 

This  is  enough,  be  the  law  on  the  other  point  as  it  may. 

We  think,  then,  that  there  was  also  equity  in  the  bill/  as 
against  Williams  &  Co.,  the  transferrees. 

[2.]  It  was  right  to  make  Zeigler  a  defendant  in  the  bill. 
The  bill  charges  him  with  participating  in  the  fraud  by 
which  the  note  was  obtained.  It  is  to  his  interest,  to  keep 
Nicholson  bound  with  himself  on  the  note.  Therefore,  it  is 
to  his  iaterest  to  resist  the  bill  Then,  his  place  is  en  the  de- 
fence. 

Judgment  affirmed 
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Samuel  P.  Gbaoo,  plaintiff  in    error,  vs.  Jonathan  P.  Rios- 

ARDsoN,  defendant  in  error. 

A  parchaaer  with  warranty,  finding  a  third  person  in  posaession  of  the  land,  lotd 
him  for  tho  land;  of  that  suit,  hia  warrantor  had  notice;  jadgment  went  agaiajl 
the  purchaser.  Afterwards,  ho  sued  the  warrantor  on  the  warranty  and  lelioAoft 
this  judgment  to  show  a  breach  of  the  warranty. 

Heldt  that  the  jadgment  irasprima/acU  eridenoe  of  snch  breach. 

Action  of  covenant  for  breach  of  warranty,  from  Twiggi. 
Tried  before  Judge  Lamar,  March  Term,  1858. 

On  the  trial  of  this  case,  the  plaintiff  read  in  evidence  an 
exemplification  of  the  record  of  a  suit  between  Jonathan  P. 
Richardson  vs  Joseph  Hill,  for  lot  of  land  No.  146  in  the  7th 
district  of  Monroe  county,  Georgia  ;  which  showed  a  judg- 
ment of  the  Court  in  favor  of  the  defendant  against  the  plain- 
tiff for  cost 

The  plaintiff  also  read  in  evidence  a  warranty  deed  from 
Samuel  P.  Gragg  to  Amos  Lasseter,  consideration  $500  for 
lot  No.  146,  7th  district  of  Monroe  county,  Georgia,  bearing 
date  22d  November,  1849,  recorded  26th  January,  1850. 

Also  a  deed  from  Amos  Lasseter  to  Carlton  Wellborn  for 
the  same  premises,  same  consideration,  with  warranty,  dated 
8th  January,  1850;  recorded  same  date  with  the  other. 

Also  a  deed  from  said  Wellborn  to  the  plaintiff  in  this  suit 
for  same  premises,  dated  17th,  January  1850  ;  consideration 
$7Q0,  recorded  22d  February,  1850. 

Also  proved  he  paid  the  cost  in  the  ejectment  suit  in  Mon- 
roe. 

Also  proved  by  King's  interrogatories,  that  Gragg  was 
present  during  a  term  of  the  Court  in  which  the  action  was 
pending.  He  King  was  employed  by  Richardson  in  the  suit ; 
filed  a  bill  and  sued  a  possessory  warrant  and  received  from 
Richardson  111  10,  for  his  services,  and  ten  dollars  to  havein- 
terrogatories  taken,  which  he  used  for  that  purpose ;  he  pros- 
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6cated  the  suit  to  recover  the  premises  lot  No.  146,  in  7th  dis- 
trict of  Monroe. 

AmoB  W.  Hammond  was  one  of  the  attorneys  of  Richard- 
son in  said  ejectment  causa    Gragg  was  present  at  one  of 
the  trials,  and  assisted  in  making  out  interrogatories  for  the 
case  ;  he  Hammond,  received  from  Richardson  $15  for  his 
services.    The  suit  was  prosecuted  vigorously. 

J.  i/l  Pinckardj  testified  he  was  counsel  for  Hill,  and  read 
on  the  trial  a  deed  from  James  Ades,  Jr.,  to  the  lot  in  dispute 
to  Thomas  Harris,  and  one  from  Harris  to  Joseph  Hill,  and 
also  several  interrogatories;  that  Richardson  read  in  evi- 
dence on  that  trial,  the  same  deeds  he  has  produced  here* 
There  was  no  collusion  between  counsel,  but  it  was  a  full 
and  earnest  trial  on  the  merits  of  the  case. 

Brazing  testified  he  saw  Gragg  at  a  term  in  which  the 
ejectment  cause  was  pending  in  Monroe,  and  Gragg  told  him 
he  got  his  deed  from  J.  R.  Ads  or  Addis,  and  had  his  witness- 
es with  him  to  prove  the  deed,  if  the  case  came  up. 

Defendant's  counsel  objected  to  all  the  evidence,  proving 
counsel  fees  paid  by^  Richardson  to  attorneys  which  ob- 
jection the  Court  overruled  and  defendant  excepted. 

The  counsel  for  defendant  requested  the  Court  to  charge 
the  jury,  that  an  eviction  by  paramount  title  must  be  proved 
to  constitute  a  breach  of  warranty  of  title.  There  is  no  proof 
that  the  plaintiff  in  this  action  was  ever  in  possession  of  the 
land,  nor  is  there  any  evidence,  that  there  was  a  grant  from 
the  State  to  any  one.  There  is  no  proof  of  paramount  title 
in  any  one  in  the  case  in  Monroe  Superior  Court,  on  which 
the  case  is  founded,  plaintiff  is  not  therefore  entitled  to  re- 
cover. 

Which  the  Court  refused,  but  charge  in  lieu  thereof,  that 
the  verdict  and  judgment  in  Monroe  Superior  Court,  presup- 
posed that  paramount  title  was  proven  to  be  in  defendant  ia 
ejectment  in  Monroe  Superior  Court,  and  that  the  judgment 
was  presumptive  evidence  of  the  fact 
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The  balance  of  the  request  was  given  except  the  conclnsioft 
**  the  plaintiff  is  therefore  not  entitled  to  recover." 

The  Court  was  further  requested  to  charge:  That  there  is 
HO  proof  of  eviction  at  all  of  any  one  claiming  under  Gragg^ 
the  plaintiff'  has  not  proved  that  the  party  who  derived  title 
from  Gragg,  was  ever  turned  out  of  possession  under  any 
judgment  of  any  Court. 

Plaintiff  is  therefore  not  entitled  to  recover. 

Which  the  Court  gave  as  requested,  except  as  to  the  con- 
clusion and  declined  to  charge  that  '^  therefore  the  plaintiff  is 
not  entitled  to  recover.*' 

The  Court  then,  charged  the  jury : 

1st  If  you  believe  from  the  evidence  that  defendant  Gragg 
and  the  defendant  in  the  action  of  ejectment,  in  Monroe,  both 
elflimed  title  from  the  same  grantor3  then  it  was  not  necessary 
for  the  plaintiff  in  said  ejectment  cause  to  introduce  as  evi- 
dence a  grant  from  the  State.  And  the  verdict  and  judgment 
in  Monroe,  presupposes  paramount  title  in  the  defendant  in 
said  ejectment^suit,  provided  you  believe  from  the  evidence 
that  Gragg,  the  defendant  here  had  notice  of  the  pendency  of 
said  suit  in  Monroe. 

2d.  The  jury  .will  presume  that  the  trial  in  Monroe  Supe- 
rior Court  was  fair,  and  honestly  conducted.  The  presump- 
tion is,  that  the  Superior  Court  of  Monroe  did  its  duty,  and 
came  to  a  correct  conclusion.  If  the  defendant  relies  upon 
fraud  or  collusion  in  obtaining  the  judgment,  it  is  for  defen- 
dant to  show  it  by  proof. 

3d.  If  you  believe  from  the  evidence  that  defendant  Gragg 
was  in  Monroe^Superior  Court,  during  (he  pendency  of  the 
ejectment  suit,  and  was  there  with  his  witnesses  to  prov  e  hU 
deed,  and  was  aware  of  the  pendency  of  the  suit  then,  such 
fricts,  if  you  think  such  proof  has  been  made  before  you,  is 
evidence  of  notice  to  Gragg  of  the  pendency  of  the  ejectment 
suit 

4th.  If  you  beIieve[from  the  evidence,  that  defendant  made  a 
warantee  title  to  the  premises  described  in  his  deed,  wanraal- 


SAVANNAH,  JUNE  TERM,  1858  STO 

Qn^g  vs.  Riohardaoii. 


ing  the  title  against  himself  and  all  persons  whatever,  then 
if  you  believe  Gragg  had  notice  of  the  pendency  of  the  suit 
in  Monroe  Superior  Court,  whether  verbal  or  written,  and 
was  actually  present  in  Monroe  Superior  Court,  while  said 
suit  was  pending ;  it  became  and  was  his  duty  4o  protect 
and  defend  his  covenant  of  warranty;  and  he  can  claim  no 
benefit  or  advantage  here,  because  he  failed  in  Monroe.  But 
every  presumtion  of  law  is  in  favor  of  the  fairness  and  regu- 
larity of  the  judgment,  in  Monroe  Superior  Court,  unless  such 
presumption  is  repelled  or  rebutted  by  proof, 

5th.  If  you  believe  from  the  evidence,  that  Gragg  had  notice 
of  the  pendency  of  the  suit  in  Monroe,  and  there  was  an  ac- 
tive and  earnest  prosecution,  and  no  collusion  or  fraud — (col- 
lusion or  fraud  must  be  proved  by  defendant,  and  not  presum- 
ed,) then  if  you  believe  there  was  a  warrantee  deed  and  a 
breach  of  warranty,  plaintiff  is  entitled  to  recover;  and  the 
measure  of  his  damages  is  the  original  purchase  money  with 
interest  thereon  from  the  date  of  the  deed ;  also  whatever 
is  proved  before  you,  that  was  reasonable  for  counsel  fees, 
and  the  costs  paid  by  plaintiff  in  the  ejectment  suit  in  Mon- 
noe  Superior  Court  To  all  which  charges  and  refusals  to 
charge,  the  defendant  by  his  counsel  excepted,  and  on  the 
several  exceptions  herein  contained,  assigns  error. 

W.  S.  RooKWBLL,  for  plaintiff  in  error. 

Stubbs  &  Hill,  for  defendant  in  error. 

JBy  the  Court. — Benning,  J.  delivering  the  opinion. 

In  this  case,  Richardson,  the  purchaser  holding  Gragg's 
warranty,  was  never  in  possession.  He  sued  to  get  the  pos- 
session but  failed  in  his  suit — ^judgment  going  for  his  adver- 
sary, one  Hill.  Of  this  suit,  Gragg  had  notice ;  and  he  took 
a  part  in  its  prosecution. 

Was  die  judgment  in  this  suit  evidence  of  a  breach  of 
Oragg's  warranty  ? 
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The  ordinary  case  is  this;  the  purchaser  goes  into 
sion,  then,  the  person  holding  the  paramount  title,  sues  him 
for  the  possession,  and  he  notifies  his*  warrantor  of  the  suit; 
judgment,  nevertheless,  goes  against  him,  and  under  it,  he  is 
turned  out  of  possession. 

And  in  this,  the  ordinary  case,  the  judgment  is  evidence 
of  the  existence  of  an  adverse  title,  paramount  to  that  con- 
veyed by  the  warrantor;  and  the  eviction  is  under  that  jud^ 
ment  In  this  the  ordinary  case,  then,  the  judgment,  and  the 
eviction  under  it  arc  together  evidence  of  an  eviction  and  a 
paramount  title ;  and  that  makes  the  breach  of  a  warranty. 

What  is  the  difl'erence  between  this,  the  ordinary  case,  and 
the  present  case  ?  In  the  ordinary  case,  the  purchaser  after 
getting  possession  is  turned  out  of  it,  by  a  suit  against  him,  of 
which  his  warrantor  has  notice;  in  the  present,  case,  the  pur- 
chaser can  never  get  possession  ;  not  even  by  the  the  aid  of 
a  suit  of  which  his  warrantor  has  notice,  and  in  the  prose^ 
cution  of  which  he  takes  part. 

The  chance  wliich  the  warrantor  in  the  Yme  case,  has  ef 
asserting  his  title,  is  as  good  as  the  chance  which  the  warran- 
tor in  the  other  case,  has  of  asserting  his  title;  the  purchaser 
who  is  prevented  from  ever  getting  the  possession,  is  at  least 
as  bad  off,  as  the  purchaser  who  having  got  the  possession 
is  turned  out  of  it ;  a  judgment  against  the  purchaser  when 
he  brings  the  ejectment  and  vouches  his  warrantor,  is  as 
much  evidence  of  an  adverse  title  paramount  to  the  warran- 
tor's as  is  the  judgment  when  the  ejectment  is  brought  against 
the  purchaser,  and  he  vouches  the  warrantor. 

There  is,  then,  no  substantial  difference,  between  the  or- 
dinary case,  and  the  present  case. 

This  being  so,  then,  the  judgment  in  Richardson's  suit 
against  Hill  for  the  land,  wjaw  evidence  of  breach  of  Gragg** 
warranty.  It  was  evidence,  that  Richardson  was  kept  out 
of  possession  by  a  title  paramount  to  that  which  he  derived 
from  Gragg.  To  be  kept  out  of  possession  by  such  a  title  as 
hal^  was  a  breach  of  the  warranty. 
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And  if  this  be  so^  it  seems  manifest,  that  the  Court  below 
was  right,  in  the  charges  which  it  refused  to  give ;  and  also 
in  those  which  it  gave,  except  one.  And,  with  that  excep- 
tion, we  think  that  the  Court  was  right 

The  exception  is,  the  charge,  that  Richardson  wasentitled 
to  recover  of  Gragg,  the  fees  he  had  paid  his  lawyers,  in  the 
suit  brought  by  him  to  recover  the  land. 

We  do  not  know  of  any  law  to  authorize  this  charges 
None  was  read  to  us.  We,  must,  therefore,  hold  the  charge 
as  unauthorized,  and,  consequently,  must  order  a  new  trial 
unless  these  fees  are  remitted. 

Nothing  that  has  been  said,  is  to  be  construed  as  mean* 
ing,  that  the  judgment  in  the  suit  between  Richardson  and 
Hill,  is  conclusive  on  Gragg. 

Judgment  reversed. 


Jacob  Carakeb,  plaintiff  in  error,  vs.  J.  M.  &  H.  F.  Ma- 

THzws,  defendants  in  error. 

Tha  Act  of  1845,  {Cobhf  88,)  exempting  joumejmon  moohanica  and  laborws  froM' 
iho  procoaa  and  liabilities  of  garnisbment  on  tbeir  dailj,  weekly  or  monthlj  ir»- 
gea,  it  not  repealed  by  the  attachment  and  garnishment  Aoi  of  1858,  and  extends 
to  overseors  who,  by  agrocmont  with  their  employers,  are  to  be  paid  their  wages 
daily  or  weeklyi  to  enable  them  to  supply  the  neoessaries  of  life  to  their  familiM. 

Garnishment,  from  Talbot.    Tried  before  Judge  Wobbill^ 
September  Term,  1857. 

J.  M.  &  H.  F.  Mathews  held  an  execution  against  Hamlin 
Jordan.    Jordan  was  in  the  employ  of  Jacob  Caraker,  as 
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overseer,  under  an  agreement  that  he  was  to  be  paid  his  wa- 
ges daily  or  weekly,  in  order  that  he  might  be  enabled  to  fur- 
nish his  family  with  the  necessaries  of  life.  Caraker  paid 
him  the  wages  as  they  accrued,  under  the  agreement.  J.M. 
&  H.  F.  Mathews  garnisheed  Caraker.  At  the  time  of  ser- 
vice of  the  garnishment,  Caraker  owed  Jordan  nothing,  but 
still  continued,  after  the  garnishment,  to  pay  Jordan  his  wa- 
ges as  they  accrued  under  the  agreement 

The  Court  charged  the  juiy,  that  the  Act  of  the  Legisla- 
ture, "  to  authorize  the  issuing  of  attachments  and  garnish- 
ments, and  to  regulate  proceedings  in  relation  to  the  sam^, 
and  for  other  purposes  therein  mentioned,'*  Approved  March 
4th,  1856,  repealed  the  act  "  to  exempt  journeymen  mechan- 
ics and  laborers  of  this  State  from  garnishment  of  their  wa- 
ges," approved  December  27th,  1845.  Whereupon  the  coun- 
sel for  garnishee  excepted  to  said  charge  of  the  Court,  and 
assign  the  same  as  error. 

Smith  &  Pou,  for  plaintiff  in  error. 

R.  M. Willis,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

By  the  Act  of  1845,  (Cobby  88,^  all  journeymen  mechan- 
ics and  day  laborers  are  exempt  from  the  process  and  liabil- 
Uy  of  garnishment  on  their  daily,  weekly  or  monthly  wages, 
whether  in  the  hands  of  employers  or  others.  The  Judge 
in  this  case  decided,  that  the  debtor  was  not  entitled  to  the 
benefit  of  this  Act,  upon  the  ground  that  the  Act  of  1845, 
was  repealed  by  the  attachment  law  of  1856.  It  is  pretty 
clearly  to  be  inferred,  that  had  he  thought  otherwise,  he 
would  have  given  to  this  defendant  the  benefit  of  the  pro* 
lection  of  this  statute. 

We  have  ruled  several  times  during  the  present  Termi  that 
the  Act  of  1845  was  not  repealed  by  the  Act  of  1856.    Tba 
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judgment  in  this  case  would,  therefore,  necessarily  have  to 
be  reversed,  unless  it  can  be  supported  on  other  grounds. 

Counsel  for  the  creditors  contends  tliat  an  overseer  em- 
ployed as  the  defendant  was,  does  not  come  under  the  Act 
1845.  That  it  applies  to  ditchers,  and  snch  like  persons,  who 
usually  work  by  the  day,  week,  or  month.  After  exempling 
salaried  officers  of  corporations  from  this  process,  as  the  law 
expressly  docs,  it  would  require  a  very  rigid  construction  of 
the  Act  of  1845,  not  to  extend  it  to  such  a  case  as  this.  The 
defendant,  for  the  reason  that  he  was  unable  to  maintain  his 
family,  unless  he  could  get  his  wages  daily  or  weekly,  his 
employer  assented  to  the  arrangement,  rating  the  defend- 
ant's services  at  g250  per  annum.  The  overseer  entered  up- 
on his  employment.  During  the  year,  his  employer  was 
garnisheed.  At  the  date  of  the  service  of  the  process,  he 
had  overpaid  his  overseer,  and  was  in  advance  to  him  J8 
at  the  time.  For  the  rest  of  the  year,  he  continued  to  set- 
tle with  him  as  before.  Is  the  employer  responsible  for  the 
overseer's  wages  ?     We  think  not 

True,  the  overseer  was  to  work  for  the  year ;  still,  he  was 
to  be  paid  daily  or  weekly.  And  the  proof  is,  that  without 
this  stipulation,  the  contract  would  not  liave  been  made, 
inasmuch  as  the  overseer's  family  were  obliged  to  live.  Had 
the  creditor  the  right  to  break  up  this  contract?  Could  the 
Courts  do  it  ?  Was  it  not  a  lawfuragreement  ?  Were  not 
the  stipulations  for  labor  and  pay,  daily  or  weekly,  mutual 
and  dependent  ?  And  to  sustain  this  proceeding,  would*  it 
not  be,  in  effect,  to  hold  that  a  third  person  may  interpose 
and  dissolve,  at  pleasure,  the  contracts  of  others  ?  For,  to 
deprive  the  overseer's  family  of  the  means  of  support,  was, 
of  course,  to  terminate  the  contract. 

The  creditor  in  this  case  claims  to  get  his  money  under 
this  contract.  He  must  take  the  whole  contract,  not  mere- 
ly that  which  obligates  the  overseer  to  work  at  the  rale  of 
^250  per  annum,  but  also,  that  which  entitles  the  overseer 
to  be  paid  the  pro  rata  proportion  of  this  sum  daily  or 
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weekly.    The  creditor  cannot  claim  a  benefit  by  virtue  of 
this  contract,  and  at  the  same  time  seek  to  violate  it 

It  is  suggested  that  he  is  paying  a  debt  which  he  is  bound 
to  discharge.  In  point  of  fact,  this  is  not  true.  The  employer 
would  be  made  to  pay  his  overseer's  debt,  because,  accord- 
ing to  the  agreement  between  them,  he  has  furnished  food 
asd  raiment  to  his  wife  and  children,  to  save  them  from  suf- 
fering and  want.  The  family  of  the  overseer  is  entitled  to 
this  subsistence  from  his  hands  before  any  creditor,  I  care 
not  how  meritorious  his  demand  may  be.  Women  and 
children  must  have  bread.  Tlie  journeyman  mechanic  and 
employees  of  banking  and  railroad  corporations  are  exempt 
from  this  process,  shall  the  family  of  the  poor  overseer  starve 
who  earns  their  daily  food  by  the  sweat  of  his  brow? 
Such  could  not  have  been  the  meaning  and  intention  of  the 
LfCgislature. 

Right  or  wrong,  the  Legislature  has  indicated  its  policy  in 
this  respect  It  should  not  be  restricted,  when  sought  to  be 
applied  to  a  class  quite  as  needy,  and  meritorious  too,  as  oth- 
ers who  are  confessedly  exempt  We  think  it  no  straining 
of  the  statute,  to  consider  the  debtor  in  this  case,  under  his 
special  contract,  a  </ay  laborer^  in  the  language  of  the  law, 
entitled  to  daily,  weekly  or  monthly  pay. 

It  may  be  argued,  that  if  money  accumulated  under  such 
a  contract,  it  could  be  reached  by  process  of  garnishment. 
It  is  reply  enough  to  make,  that  none  has  accumulated.  The 
■Doney  has  been  advanced  as  fast  as  it  was  earned  Under 
such  a  contract,  none  ever  would  accumulate;  for  the  debt- 
or, if  not  paid,  would  have  sought  other  employment  He 
could  not  see  his  wife  and  children  perish  for  lack  of  the  ae- 
cessaries  of  life^  and  he  made  his  contract  to  prevent  such  a 
result 

Again,  it  may  be  said,  there  will  be  no  stopping  place  if 
overseers  are  brought  under  this  Act.  /  don^t  know  thai 
there  ought  to  be  any.  There  ought  to  be  no  class  legiela- 
iion  in  this  country.    All  who  come  within  the  spirit  of  the 
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Aet,  should  be  brought  within  its  provisions.  1  know  no 
reason  why  the  employees  of  corporations,  or  even  journey- 
men mechanics,  aye,  or  even  Irish  ditchers,  should  have 
privileges,  withheld  from  those  who  till  the  earth.  The  cra- 
vings of  hunger  can  no  more  be  appeased  in  the  one  case, 
than  the  other. 

The  garnishment  Acts  are  wise  and  salutary  provided 
they  are  confined  to  the  exigency  which  gave  them  birth. 
Where  debtors  have  effects  in  the  hands  of  others,  or  others 
are  indebted  to  them  by  note,  account,  &c.,  and  these  assets 
cannot  be  reached  by  levy  and  sale  at  law,  this  is  a  conveni- 
ent remedy.  They  are  liable  to  be  greatly  abused,  however; 
and  if  they  are  to  be  perverted  to  wrenching  the  humble  mor- 
sel from  the  mouths  of  women  and  children,  provided  by  rough 
toil  of  the  husband  and  father,  then  I  say,  let  them  be  modi- 
fied,  or  altogether  abolished. 

Judgment  reversed 

McDonald,  J.  concurring. 

BxNNiNO,  J.  dissenting. 

The  contract  was,  that  Jordan  was  to  be  Caraker's  over* 
fleer  for  a  year,  at  the  price  of  {^250,  two  hundred  or  two  hun-. 
dred  and  fifty  pounds  of  pork,  and  thirty  bushels  of  corn — 
the  money  to  be  paid  daily,  or  weekly,  as  it  might  be  needed 
for  the  support  of  Jordan's  family. 

The  question  is,  whether  the  debt  resulting  from  Caraker 
to  Jordan  from  his  contract,  was  subject  to  garnishment  for 
Jordan's  debts. 

The  Court  below  held  that  it  was ;  and  I  think  the  decis* 
ion  was  right 

In  opposition  to  the  decision  Caraker's  counsel  rely  on  the 
act  of  1845,  which  is  in  the  following  words :  ^'  That  from 
and  after,  the  passage  of  this  act,  all  journeymen  mechanics 
and  day  laborers  shall  be  exempt  from  the  process  and  liabil- 
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iues  of  garnishment,  on  their  daily,  weekly,  or  monthly 
wages  whether  in  the  hands  of  employers  or  others.'' 

But  an  overseer  is  not,  in  my  opinion,  a  journeyman  me- 
chanic or  day  laborer.  Certainly,  he  is  not  a  joumejrmaB 
mechanic.    Is  he  a  day  laborer?    I  think  not 

I  think  he  is  not  a  "  laborer*^  at  all.  As  well  might  we 
say,  that  the  superiatendant  of  a  factory,  or  of  a  railroad,  or 
of  a  counting  house,  is  a  laborer. 

The  term,  laborer,  as  I  understand  its  import^  is  not  appli- 
cable to  any  one  who  does  not  earn  his  living  by  the  work  of 
his  hands ;  as,  by  plowing,  hoeing,  mowing,  ditching,  cany- 
ing  a  hod,  feeding  the  fire  of  an  engine,  &c 

But,  surely,  an  overseer,  under  such  a  contract  as  the  pres- 
ent, is  not  a  day  laborer.  He  is  bound  for  a  year,  not  for 
merely  a  day,  or  a  week.  True,  it  may  be,  that  his  pay  will 
be  daily  or  weekly,  but  that  does  not  prevent  \ii& engagemeni 
from  being  for  a  year.  A  day  laborer,  I  take  it,  is  one  whose 
engagement  to  labor,  is  but  a  day  long.  At  the  end  of  eaeh 
day,  both  he  and  his  employer  are  free. 

I  think,  then,  dissenting  from  this  Court, that  the  judgmeal 
excepted  to,  was  right 


William  B.  Parkeb,  plaintiff  in  error,  vs.  Thahcis  S.  Johh- 
soN,  administrator  of  Henry  W.  Dorsey,  deceased,  defend- 
ant in  error. 

[1.]  la  a  case  in  the  lastrc&ort,  when  the  witness   is  in  Court,  and  coansel 
each  side  arc  to  be  heard  on  the  evidence,  his  testimony  ought  to  be 
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•oiwitbsuodiog  the  riwe  inty  li«ve  b«eo  psrtinlly  argued  befora  the  juf;f 
the  opposite  purty  not  being  surprist'd  by  iis  reception. 

{2.]  Cbarge  to  the  jnry  that  they  mtf  ht  fiotl  aeeording  to  tke  weight  of  pfote^ 
biNiy,  that  wbiub  ever  way  ibey  belierefl  the  weight  of  prob«biliif  %9  li% 
they  mighi  &ad,  ia  erroneous ;  the  «riA;'«a  abould  so  preponderate  iu  favo?  of 
the  party  for  whom  the  verdict  is  rendered,  aa  to  antiafy  the  jury  that  he  is 
entitled  to  it. 

£3.1  If  verdict  be  decidedly  against  the  weight  of  evidence,  new  trial  ahootf 
be  granted* 

Assumpsir,  on  warranty,  in  Bibb.  Tried  before  Judg^ 
Habsbman,  at  November  Term,  1857. 

'    Francis  Johnson,  administrator,  sued   (ho  defendant  on 
warranty  of  soundness  of  a  negro  sold  by  said  defendant  ta 

■ 

€aid  Johnson's  intestate. 

Oa  the  trial,  plaintltf  first  introduced  a  bill  of  sale,  signed 
by  defendant  and  conveying  to  him  for  $Q00  a  negro  gitt 
named  Rose,  and  warranting  her  to  be  sound  in  body  and  in 
mind,  dated  November  27th,  1855. 

Dr.  Boon  testified :  That  at  the  request  of  Wm.  P.  PhiU 
lips,  he  made  a  post  mortem  examination  of  snid  negro  gir^ 
January  30lh,  185G,  together  with  Dr.  Uammond,  understood 
the  negro  died  the  night  before.  He  found  a  large  quantity 
of  water  in  the  chest  near  the  region  of  the  heart;  the  liver 
was  groatly  enlarged,  and  tho  pleura  was  attached  to  the 
iribs.  She  bad  evidently  what  is  known  as  pericordial 
dropsy  and  no  doubt  died  from  it,  and  gives  it  as  his  opinion, 
•he  had  had  it  more  than  three  months;  was  satisfied  it  was 
«  chronic  case  of  long  standing.  He  never  saw  her  iu  life; 
found  the  body  in  possession  of  Wm.  JR.  Philips.  The  de- 
fendant was  not  present  at  the  post  mortem  examination^ 
nor  was  he  or  his  family  physician  notified  or  requested  ta 
attend  as  witness  was  aware  of.  Did  not  examine  ihestom* 
ach  or  any  part  of  the  body  except  as  stated.  Does  not  ro» 
member  whether  the  heart  was  found  to  be  diseased  or  not* 
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Pericordial  dropsy  is  usually  attended  with  symptonis,  beforti 
it  results  in  death,  such  as  difficulty  and  shortness  of  brealh- 
iog«  depression  of  spirits,  heaviness  in  the  chest,  palpitation 
•f  the  heart,  &c.,  and  these  symptoms  are  increased  by  activo 
labor  or  severe  exercise  of  any  sort.  It  is  possible  for  the 
disease  to  exist,  however,  without  evidt^ncing  its  presence  by 
tymptoms.  Witness  h  id  do  doubt  that  the  disease  existed 
at  Ihe  time  of  the  purchase  by  plaintiff  from  defendanf. 

Philips  testified :  That  about  the  27th  of  November,  1855, 
bis  brother  Wm.  R.  Philips  brought  Kose  to  the  place  where 
be  had  Dorscy's  other  negroes ;  there  was  no  other  negro  in  fhe 
lot  named  Rose ;  she  was  the  one  iivho  died  29th  Jannaryp 
1856.  She  never  complained  once,  from  the  lime  she  was 
bfonght,  up  to  her  death ;  was  in  untiMially  good  spirite 
•bout  bed  time  of  the  night  she  died.  She  ran  away  in  De« 
cember  1855,  when  it  was  quite  cold,  and  was  gone  several 
days ;  don't  know  how  long,  or  whether  she  was  in  the  woods 
'  or  not,  or  where  whilst  runaway.  Said  negro  was  wdl  treat* 
ad.    Win.  R.  Philips  was  a  silent  partner  of  Dorsry'Si 

Dr.  Hammond  testified  to  substantially  the  same  facts  as 
Dr.  Boon,  and  stated  further,  that  he  recollected  that  the 
'beart  %vas  diseased  also;  found  it  enlarged  and  the  left  auri- 
ele  diseased.  His  opinion  wa?,  that  the  disease  was  of  long 
standing,  and  had  existed  before  November,  1S55;  thinks  it 
very  likely  it  had  existed  for  a  year. 

Dr.  H.  K.  Green  testified:  That  the  negro  Rose  was  ia 
bis  possesion  for  the  two  months  immediately  preceding  the 
tale  of  her  by  defebdant  to  plaintiff;  left  his  honse  the  day 
of  the  sale.  H6  employed  said  negro  as  a  cook,  washer,  and 
u  a  house  servant  She  was  constantly  employed  in  cook* 
tug  or  washing  or  cleaning  up  the  house,  or  in  some  other 
«r  Che  varied  duties  of  such  a  servant.  Said  negro  was  not 
sick  a  day,  never  complained  a  moment  that  witness  ever 
beard  of,  had  all  the  appearances  of  a  perfectly  herltby  nc» 
gra  Witness  \^  a  practitioner  of  medicine,  and  is  of  the 
opinion  that  it  is  impossible  that  the  disease  evidenced  by 
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tfie  cooditioii  of  ihe  chest,  as  described  by  Drs.  Boon  &  Ham* 
moiid,  could  have  existed  whilst  said  negro  was  in  his  em- 
ploy, because  he  is  satisfied  that  she  could  not  have  done 
Ihe  work  she  did,  if  slie  had  been  thus  diseased,  without 
exhibiting  marked  and  distressing  symptoms  of  its  presence. 
The  disease  described  by  Drs.  Uoon  &  Hammond,  pericor* 
dial  dropsy,  is  always  attended  with  very  distressing  symp« 
•omsy  such  as  shortness  of  breath  and  difficulty  of  breathing^ 
a  sense  of  heaviness  in  the  chest,  great  depression  of  the 
•pirns,  palpitation  of  the  heart,  as  well  as  pain,  &c«  Any 
kind  of  active  labor  or  severe  exercise  is  sure  to  develop  such 
symptoms.  The  disease  described  by  them  might  come  on 
iu  a  month,  or  even  in  a  less  time,  and  particularly  if  the 
patient  had  been  much  exposed  to  cold,  &c. 

/>r«  Parker  testified :  That  the  negro  Rose,  was  in  his  cm* 
ployment  for  the  five  or  six  months  immediately  preceding 
tfie  time  she  was  with  Dr.  Green,  and  did  the  same  work 
which  Dr.  Green  testified  she  did  for  him.  The  negro  was 
mck  not  a  day  or  an  hour  whilst  she  was  with  him,  and  nev- 
er once  complained,  that  he  ever  heard,  except  one  day,  she 
•omplained  of  a  slight  pain  in  her  knee,  which  passed  off 
•f  itself  in  a  few  hours,  and  witness  never  heard.of  it  again^ 
She  never  took  a  dose  of  medicine  whilst  with  him,  that  he 
•rer  heard  of,  and  had  the  appearance  of  being  a  perfectly 
kealihy  n^ro  all  the  time.  He  is  a  physician,  and  is  of  the 
•pinion  that  the  disease  disclosed  upon  post  mortem  examin* 
•tioD  could  not  have  existed  whilst  said  negro  was  in  his 
•mplby^Jbecause,  if  it  had,  witness  does  not  believe  she  could 
possibly  have  done  the  work  she  did  at  his  house.  I'ericor- 
dial  dropsy  is  always  attended  with  distressing  symptoms 
which  are  greatly  increased  by  active  labor,  particularly  that 
kind  of  labor  which  requires  the  body  to  be  held  for  a  length 
mi  lime  in  a  bending  posture,  such  as  washing  or  cooking. 

Tlie  disease  described  by  Drs.  Boon  &  Hammond^  fre- 
quently produces  as  bad  a  condition  of  the  heart,  liver,  pleu-* 
la^aud  chest,  as  was  fuuud  at  the  post  mar/ejds  examination. 
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wiihiu  three  or  four  weeks,  and  oricn  results  in  death  iu  less 
than  that  time.  Witness  is  decidedly  of  the  opinion  from 
the  facts  already  given  in  evidence,  that  the  negro  could  not 
have  had  the  disease  referred  to,  and  of  which  it  is  said  shs 
died,  as  far  back  as  the  27th  of  November,  1855. 

Francis  S.  Johnson  Xasudcd :  I J  is  intestate  when  in  lifs 
entered  into  an  agreement  with  William  R.  Philips,  by  which 
it  was  agreed  that  Henry  W.  Dorsey  should  advance  all  th% 
capital  from  time  to  time,  as  he  might  sec  fit,  to  Philips,  who 
should  lay  out  the  same  in  the  purchase  of  negroes,  said 
Philips  to  buy  and  sell  negroes  with  the  capital  so  fnroisfie(^ 
and  give  his  time  and  attention  to  the  interest  of  the  bust* 
Dess. 

The  titles  to  all  purchases  to  be  taken  in  the  name  ofllen^ 
17  W.  Dorsey,  and  said  property,  and  all  assets  arising  there- 
from to  be  and  remain  the  property  of  Henry  W.  Dorsey, 
and  all  the  business  to  be  done  in  his  name.    Sometime  aC> 

■ 

ter  the  institution  of  the  present  suit,  Henry  W.  Dorsey  died^ 
and  Johnson  became  his  administrator  and  called  on  Philips 
for  the  property,  assets  and  funds  in  his  hands  of  Henry  W. 
Dorsey.  Philips  was  tj3  receive  as  a  mode  of  compensation 
for  his  services,  an  equal  share  in  the  profits  of  said  busi- 
ness, and  on  that  basis,  witness  settled  with  said  Philips  and 
received  the  claim  now  and  then  in  suit,  as  part  of  said  as- 
sets of  Henry  W.  Dars:^y.  Witness  was  made  plaintiff'm 
place  of  Henry  W.  Dorsey.  Witness  has  fully  settled  withT 
Philips,  except  as  to  this  and  some  other  claims  on  which 
Philips  is  entitled  to  the  one  full  half  of  what  may  be  recoT-^ 
ered  in  this  suit^  as  a  partner,  and  the  firm  debts  are  fuUy 
pail 

The  evidence  here  closed;  and  defendant  by  his  cotrnsd 

moved  the  Court  to  nonsuit  the  plaintiff  and  dismiss  hfii  ao*' 

tion  on  the  ground,  that  Henry  W.  Dorsey  being  dead,  audit 

being  tftiown  that  Wm.  R  Philips  was  a  donnaot  pkitlMhr  of 

'^id-Dorsey,  the  suit  should  be  in  his  name,  as  sunriTiii^' 
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pftitneFi  and  not  iu  the  name  of  the  administrator  of  Dc^aey, 
and  that  the  administrator  of  Qorsey,  bad  no  right  to  recover. 
The  Court  refused  the  motion,  and  ordered  the  cause  to 
(he  jury. 

i^fter  defendant  had  examined  Dr.  Parker,  he  had  Dr.Ga- 
^el  Harrison,  who  had  been  subpcBned,  and  was  in  attend- 
ance  when  defendant  announced  ready,  called  at  ihe  door 
to  be  examined  as  a  witness,  but  the  wituefs  not  responding, 
the  case  went  to  the  jury  without  his  testimony,  and  waa 
.opened  by  B.  Hill,  Esq.  for  the  plaintiff.    Clilford  Anderson^ 
Esq.  followed  Mr.  Hill   for  defendant,  it  being  understood 
and  announced  to  the  Court  that  Mr.  Loch  rane  for  defendant, 
and  Mr.  Stubbs  for  plaintiff,  would   follow  in  conclusion^ 
Pending  Mr.  Andersoii*s  argnmcnl,  C<nirt  adjourned  for  din« 
Dor,  and  on  meeting  in  the  afternoon,  and  before  Mr.  Ander« 
.son  lestimud  his  argument,  defendant's  counsel  stated  to  the 
'Court,  that  during  the  recess  for  dinner,  thoy  had  seen  Dr. 
'Harrison  and  enquired  why  he  left  before  the  evi'lencc  was 
gotten  through  with  ;   that  Dr.  Harrison  Mated  in  reply  thai 
be  left  under  the  impression  that  the  defendant  had  deter- 
mined to  introduce  no  testimony  mistaking  the  defendants 
coQDsei's  explanatory  remarks  to  the  jury  in  reference  to  the 
pature  of  the  defence,  as  a  speech  upon  the  merits  of  iha 
case.    Defendant's  counsel  then  stated  to  the  Court, that  tli^y 
bad  ascertained  from  Dr.  Harrison,  since  the  adjournment  for 
•dinner,  that  he  would  trsiify  that  he  had  a  case  in  his  own 
/practice  which  resulted  iu  dt>ath,  when  upon  examinatioQ  cif 
the  patient  after  di>aih,  the  same  evidence  of  disease  8i>fak 
stantially,  were  discovered  in  the  chest,  as  those  found' by 
tDr&  Boon  &  Hammond,  in  the  chest  of  the  negro  ip  ques- 
tion, and  he  was  satisfied  that  his  patient  was  perfectly  sonnd 
mud  healthy  two  weeks  before  his  death,  about  which  lime 
he  exposed  himself  greatly,  and  was  seriously  injured  at  a 
firaiothe  city,  upon  which  the  diseased  conditioQ  of  the 
ahect,  as  described,  superrened. 
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Defendant's  counsel  after  making  this  statement,  informed 
the  Court  that  Dr.  Harrison  was  in  Court,  and  moved  thai 
he  be  permitted  then  to  testify,  which  motion  the  Coart  to- 
fused,  and  defendant  excepted. 


The  Coart  charged  the  jury,  that  notwithstanding  Philips 
was  a  dormant  partner  of  D%>rsey  in  the  purchase  and  saki 
•f  tirgroes,  and  as  such  entitled  to  one-half  interest  ia  all 
negrors  honght;  yet  upon  Dorsey's  death,  the  right  of  action 
Upon  the  warranty  of  any  negroes  thus  owned  was  in  Dorsry^ 
adniiniMrator,  and  nni  in  Philips  as  Mirviving  partner, &r. 

That  ihcy  might  finit  accoiding  to  ihe  weight  of  probabili- 
ty ;  that  it  was  generally  impossible  in  a  case  lihc  ihis,  to  ar- 
rive at  certainly,  and  (he  jury  were  not  to  consider  the  fact* 
as  they  would  in  a  criiiiiiial  case,  and  refuse  to  find  for  \Ym 
plaintiff,  because  iliry  might  have  rea$onah*o  doubts  as  to 
the  existence  of  the  disease  at  the  time  of  the  faV;  iha^ 
wiiiclicver  way  they  believed  (he  weight  of  probabihiy  CO 
be,  they  were  authorized  to  find. 

Defendant's  counsel  requested  in  writing,  the  Court  to 
charge  the  jtiiy,  that  iflMiilips  &  Dorsey  were  partners  ui 
business,  owning  this  woman,  with  other  properly,  and  Doi^ 
aey  one  of  the  partiicis  died  whilst  they  owned  this  womao^ 
or  after  her  death,  then  all  the  partnership  effects  and  righli 
of  action  belonged  to  Philips  as  surviving  partner, and  Dor^ 
sey's  administrator  has  no  such  interest  as  will  enable  hioa 
la  recover. 

That  if  Ihe  jury  have  strong  reasonable  doubts,  whether 
Ihe  negro  was  diseased  on  the  27th  of  November,  18J5f 
Ihey  must  find  for  dercndant. 

Which  the  Court  refused,  and  defendants  excepted  to  tbi 
charge  and  refusal  to  charge^  as  requested.  ; 

-    The  jurjytrou^lu  in  a  verdie.  for  the  plaintiff  for  the  t^OKt 
purchase  mnioy,  with  iuteroi^  frjm  iho  3Dth  January,  iS^jft, 
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Defendant  moved  the  Court  for  a  new  trUI : 

Ys^  Because  the  verdict  is  strongly  and  decidedly  agaiiMt 
Ihe  weight  of  evidence. 

2iL  Because  the  CJourt  erred  in  tiot  granting  a  nonsattpa^i 
Asmissiug  plaintiflTs  action  on  motion  of  defeodaof. 

'  3d.  Because  the  Court  erred  in  not  permtuing  Dr.  Uan^ 
Mn  to  testify  at  the  time  when  defendant  requested  it; 

4th.  Becatise  tlie  Court  erred  iu  refusing. to  cbaige  asffih 
jested. 

5th.  Becanse  the  Conn  erred  in  its  chaise  to  the  jury* 

Because  the  verdict  of  iho  jury  is  illegal  iu  fiiidiug  inter- 
est as  part  of  the  damages. 

Which  motion  the  Court  refused.  VVhoreupou  counsel 
for  defendant  excepted  and  assigu  error. 

LocHRANSi  Lanibs  &  AnobrsoN|  for  plaiutiflT  iu  error 

Stuobs  &  IIiLL,  for  defendant  in  error. 

J3j  the  Cjiit/.-^MjDjnald,  J.  jlelivering  the  opiniouu 

Most  of  the  grounds  taken  in  the  motion  for  a  new  tria^ 
are  abandoned  iu  this  Court,  by  the  plaintiff  iu  error.  \V« 
•hall,  thererore,  refnr  to  those  only  on  which  we  place  our 
leversal  of  the  judgment  iu  the  Court  below. 

[I.]  At  the  time  it  was  proposed  to  examine  Dr.  HarrisoUt 
•oe  counsel  on  each  side  had  to  address  the  jury;  the  caam 
was  on  its  final  trial  before  a  special  jury;  the  counsel  ior 
the  plaintiff  did  not  claim  surprise  $  that  his  witnesses  to  nh 
but,  if  any,  hid  been  discharged;  or  the  like.  Th^re  wa0 
so  sufficient  reason  brought  to  tho  mind  of  this  Cour^  tB 
require  it  to  hold  that  iu  a  case  in  the  last  resort,  when  itm 
witness  is  in  Court,  and  counsel  on  each  side  arc  to  beheavd 
on  the  evidduce,  the  tdstim  my  should  not  be  heard,  notwitb-* 
■tauding  th3  ca^e  may  have  been  partially  argued  before  ihm 
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Jvry     It  would  certainly  be  a  more  convenient  practice  4of 
counsel  who  do  iM>t  intend  to  waive  the  lestimoiiy  of  a  ^it« 
MBS. who  absenlB  himself  under  the  circiimstauces  w^ilch 
Dr.  Harriaon  did,  to  make  it  known  to  the  Court,  as  soon  as 
Ibe  absence  of  ihe  witness  is  known,  and  to.  make  such  mo- 
tion as  the  interest  of  his  f^lient  requires.     The  majority  of 
-ihis  Court  think  that  the  tesiimouy  of  Dr.  Harrison  ougiu  to 
liave  been  given.    I  think  myself  that  as  iLe  cause  was  ia 
-ibe  iasi  resort,  and  counsel  on  boih  sides  were  to  be  heard,  it 
ought  to  have  been  received,  if  competent.    My  doubt  is  on 
that  point,  and  I  iiavo  a  protty  fixed  opinion,  that  according 
to  the  facts  slated  in  hisalfidav'ty  it  was  inadmissible,     it  was 
a  verbal  report  of  a  single  case  which  had  occurred  in  his 
yractice,  which  it  was  propo^d  he  should  lest.fy  to.    Medi- 
cal books,  of  authority  in  that  profession,  cannot  be  read* 
Collier  vs»  Simpson^  5  Cnrrington  4*  Payne  73.     If  Dr.  Har- 
lisoB  had  reported  his  case  in  a  Medical  Journal,  it  could 
not  have  been  read*    There  is  a  good  reason  for  excluding 
particular  rases.    There  may  .have  been  an  idiosyncrasy  in 
the  subject  of  the  treatment;  the  symptoms  may  have  been 
fallacious;  the  causes  producing  the  disease  may  have  been 
different  from  those  stiperiiiducirig  the  disease  in  the  case 
«nder  examination,  and  numerous  other  reasons  might  be 
assigned  for  excluding  evidence  of  particular  cases,  to  influ» 
ence  the  decision  of  a  cause  depend irg,  often,  on  its  own 
peculiar  facts.     The  rule  which  admits  professional  opin- 
ions to  be  received  as  ^evidence,  a  kind  of  evidence  so  little 
reliable,  and  so  fraught  with  danger  to  those  whose  rigtttt 
and  interests  it  is  to  effector  control,  onght  not  to  be  extend- 
ad.    My  brethren  are,  however,  clear  that  the  evidence  was 
tulmtssfble  and  ought  to  have  been  received. 
'    [2.]  The  action  being  on  the  warranty  of  soandnes^<l( 
^tiie  negro  sold,  whether  the  negro  was  diseased- at- the  time 
af  Ihe  sale  and  warranty,  was  a  matierof  great  oonaeqaanoei 
Ybe  eridence  was  oonflieting  on -this  point,  and 'the  Coast 
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Infracted  the  jury,  ^that  they  might  find  according  to  the 
weight  of  probability  f  that  '^ihe  jnry  were  not  to  consider 
l!he  fiicts  as  they  would  in  a  criminal  case,  and  refuse  to  find 
for  the  plaintiff,  becanse  they  might  have  reasonable  donbtn 
as  to  the  existence  of  the  disease  at  the  time  of  the  sale;  that 
whichever  way  they  believed  the  weight  of  probability  to  be, 
they  vrere  anthorlased  to  find." 

The  plaintiff  must  make  oot  his  case  to  the  satisfaction  of 
the  jury.  He  must  not  leave  it  doubtful,  either  from  the  cip- 
cnmstances  which  surronnd  it,  or  from  the  character  of  his 
witnesses!.  Long  vs.  HUchcoek^  9  Car*  4"  Pot/ne  6 1 9.  Theria 
was  no  positive  evidence  in  the  case,  in  legard  to  the  com* 
mencemcot  of  the  disease,  or  the  exiitence  of  it  at  the  time 
of  the  warranty.  It  depended  on  circumstances  testified  to, 
and  some  of  these  circnmstances  were  conciusious  of  fact 
drawn  by  Medical  gentlemc*u  of  skill  and  science  in  their 
profession,  from  certain  indieations  of  disease  found  on  a 
posi  moriem  examination  of  the  diseased  negro.  Other 
Medical  gentlemen  of  like  skill  and  science,  testified  of  ihehr 
knowledge  of  the  negro  while  in  life,  and  from  that  knowl- 

«edge,  drew  conclusions  of  fact,  directly  the  reverse  of  those 
testified  to  by  the  physicians  who  made  \he.posi  mortem  ex- 
amination.   These  facts  and  all  other  matters  in  proof,  ought 

«to  have  been  well  weighed  and  considered  by  the  jury,  and 
according  to  the  weight  of  theevideuce  they  should  have  foun^ 
their  verdict    We  think  that  the  charge  to  the  jury  that 

*  whichever  way  they  helieved  the  weight  of  prc»b»bilify  to 
be,  they  were  authorized  to  find/'  is  not  sustained  by  iho 
law,  and  was  calculated  \o  mislead  the  jury.  Undur  this 
chaise,  the  jury  might  have  collected,  on  each  side,  every 
circumstance  which  they  considered  as  giving  rise  to  a  pro* 
tiabitily,  and  pntting  them  in  opposite  scales,  there  might 
*fcave  been  a  slight  preponderance  in  favor  of  the  plainli^ 

•  bat  oot  sufficient  to  satisfy  them  that  he  was  entitled  lo  a 
^'vardicr;  and  yet  under  the  charge  *^ that  according  to 
4lie  w^ght  of  probability,  they  were  authorized  to  find  a 
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TcrdicV  they  may  hare  fouDd  the  veidicf  reodered  ia  ite 
vanse.  Upon  weighiug  probabilities,  it  might  be  louod  that 
there  was  the  prepoDderaiice  of  a  slight  probability  ia  faver 
•f  one  of  the  parties,  but  nol  of  that  decided  character  !• 
satisfy  the  mind  thai-  the  right  was  with  thai  party.  Th» 
evidence  should  so  prepoiideralo  i:i  favor  of  the  party  for 
whom  the  verdict  is  reudored,  as  to  satisfy  the  jury  that  he  ia 
entitled  to  it. 

[3.]  We  regret  when  we  send  a  cause  hack  for  a  now  trial^ 
fo  be  compelled  to  remark  on  the  evidence.  We  find  it 
necessary,  however,  when  a  point  is  made  in  the  reeorcf,  ia^ 
solving  the  proofs  in  the  case,  which  it  is  indispeiisibte  to  de- 
cide. One  cf  ihc  grounds  in  ihc  motion  for  a  new  trial  im 
that  lh(  verdict  of  the  jury  is  decidedly  and  Mrnngly  against 
the  weiglit  of  evidence.  One  of  the  principal  issues  in  ih# 
cause,  I  may  say  the  main  issue,  was  whether  the  negro 
Rmso  was  afBlcled  with  the  disease  of  which  she  died  ai  iha 
time  of  the  warranty.  She  was  f^olU,  and  her  soundness  of 
iMidy  and  mind  warranted,  on  the  27ih  Novrmber,  1855. 
She  died  suddenly  on  the  SSih  day  of  Januaiy  afterwards^ 
and  she  died  of  peiicordial  dropsy.  ^J  l)e$o  fa<  ts,  1  appr^ 
hend,  aro  indisputable.  The  question  in  controv%Tsy  is 
whether  sho  was  diseased  on  the  27th  day  of  November, 
1S55.  Two  physicians,  Drs.  Bonn  &  Hatninond,  think  she 
was.  They  so  give  their  professional  opinion ;  the  Ibnner 
that  her  disease  w«is  chronic  and  she  had  it  at  least  tlmm 
months  before  her  death,  and  the  latter,  that  she  may  havs 
had  it  for  more  than  a  year.  He  says  also,  her  heart  waii 
diseased.     It  was  enlarged,  and  the  left  auricle  was  diseased* 

The  witness  Philips  testified,  that  the  negro  was  carried  l# 
the  place  where  he  had  Dorsey's  other  negroes,  abotttthe  87ili 


November,  IS55,  and  she  ran  away  in  December,  and 
gone  foi  several  days,  when  it  was  quite  cold.  She  was  wall 
treated.  Sho  never  complained  once,  from  ihe  time  site  was 
carrried  to  the  place,  and  was  in  unusually  good  spirits  about 
bod  time  of  the  night  she  died.    Dr.  Boon  testified,  that  peri* 
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cordial  dropsy  is  usually  attended  with  symptom^  before  il 
results  ii>  death,  such  as  difficulty  and  shortness  of  breaihi* 
ingt  depression  of  spirits,  heaviness  in  the  chest,  palpitatiiMi 
of  tlie  heart,  &c.  &c. ;  and  these  symptoms  are  increased  by 
active  labor  or  severe  exercise  of  any  sort  He  says  it  im 
possible  for  the  disease  to  exist  without  evidencing  its  pra- 
•ence  by  symptoms.  This  was  the  plaintiff's  evidence  oa 
this  issue,  and  if  there  had  been  no  rvidence  on  the  other 
aidn,  it  clearly  warrai*ted  the  finding  in  favor  of  the  plaintiC 
Giving  full  e!rect  to  the  professional  opinions  of  the  gentle* 
men  examined  by  the  plaintiff,  ihey  esiablished  a  case  of 
fatal  disease  at  the  time  of  the  warranty,  and  sustain  tbo 
verdict  given  by  thujury,  wuhout  referring  to  defendant^a 
proof. 

For  the  defendant,  it  was  proi-en  by  Dr.  Green  that  he  ism 
practicing  physician,  that  he  had  possession  of  the  negro  for 
two  months  immediately  preceding  ilie  sale.  She  left  hio 
house  on  the  day  of  the  sale.  S4ie  was  constantly  employ*- 
od,  when  he  had  her,  in  cooking,  washing,  cleaning  up  tho 
house,  &C.  She  was  never  sick  a  day,  and  never  coinptaio- 
-cd  for  a  moment  that  he  ever  heard  of,  and  had  all  the  ap- 
pearance of  a  perfectly  healthy  iHgro.  He  gave  it  as  his 
opinion,  that  it  was  impossible  she  cnuld  have  been  afflicted 
with  the  disease  evidenced  by  the  condition  of  the  chest, 
described  bv  Drs.  Boon  &  Hammond,  while  she  was  in  his 
.employment,  because  he  was  satisfied  that  hhe  could  not 
have  done  the  work  she  did,  if  she  had  been  thus  disease4t 
without  exhibiting  marked  and  distressing  symptoms  of  ila 
presence.  The  symptoms  of  the  disease  he  described  ae 
Dr.  Boon,  saying  that  they  always  attend  it,  and  that  any 
kind  of  active  labor  or  severe  exercise,  is  sure  to  develope 
them.  He  said  further,  that  the  disease  as  desciibed  hj 
them,  might  come  on  in  a  month  or  even  in  less  time,  and 
particularly,  if  the  patient  had  been  much  exposed  to  cold.. 

Dr.  Parker  testified,  that  the  negro  was  with  him  for  five 
or  six  months  immediately  preceding  the  time  she  was  with 
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Dr.  Greene,  and  was  not  sick  a  day  or  an  hour  while  vhe 
iras  with  him,  and  he  never  heard  of  her  complaining,  but 
once,  and  that  ti^as  of  a  slight  pain  in  the  knee  which  passed 
dff  of  itself  in  a  few  hours.  She  had  the  appearance  of  a 
perfectly  healthy  negro  all  the  time.  He  is  a  practicing  phy- 
sictan  and  did  not  believe  that  the  disease  discovered  on  the 
post  mortem  examination  could  have  existed  when  the  ne- 
gro was  with  him,  because  he  did  not  believe,  that  with  it, 
she  could  possibly  have  done  the  work  she  did.  He  spoke 
of  the  symptoms  as  always  distressing,  and  as  being  grratly 
incre*as(?d  by  active  labor.  He  said  the  disease  described  by 
Dr5f.  Uoou  &  Hammond,  frequently  produced,  within  ihreo 
or  four  weeks,  as  bad  a  condition  of  the  heart,  liver,  pienra 
and  chest,  as  was  found  in  this  case,  and  often  results  in 
death  in  less  than  that  time.  Did  not  think  she  could  have 
liad  the  disease  as  far  back  as  27th  November,  1855. 

This  was  the  evidence  of  the  defendant  on  the  same  issae; 
and  giving  full  effect  to  the  professional  opinions  of  the  phy- 
aicians  examined  by  him«  the  disease  could  not  have  existed 
at  the  litne  of  the  sale,  and  the  verdict  of  the  jury  could  not 
on  that  evidence  alone  be  sustained. 

Each  party  was  entitled  to  a  verdict  then,  according  to  the 
testimony  submitted  by  himself  exclusively.  But  in  arriv- 
ing at  a  conclusion,  the  evidence  must  be  collated.  Dt, 
Hammond,  the  rncord  says,  substantially  supported  the  evi- 
dence of  Dr.  Boon,  and  he  must  therefore  be  taken  to  hava 
described  the  symptoms  of  the  disease  as  he  did.  There  i% 
nothing  in  the  record  before  us  to  show  that  the  witnesses 
testifying  in  the  cause  are  not  all  entitled  to  eqnai  credit 
We  will  refer  to  the  testimony.  According  to  Dr.  Bo<in^ 
•vidence,  the  general  rule  is  that  pericardial  dropsy  is  attend- 
ed with  symptoms  before  it  results  in  death.  Bot  he  says,  H 
is  possible  for  it  to  exist  without  its  evidencing  its  presence 
by  symptoms.  Its  existence  without  symptoms  is  an  excep- 
tional case|then»  as  such  case  \z  possible  ^\\A  notti«tf£r£    Tha 
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plaintiffs  witness,  Dr.  Rooti,  says,  the  symptoms  are  increased 
by  active  labor  and  severe  exercise.    Dr.  Green  for  defendaDfy 
says,  thai  any  kind  of  active  labor  or  severe  exercise,  is  sure 
to  develop  them.    There  is  no  discrepancy  in  this  tcstimonj^ 
It  may  stand  together.    Dr.  Boon  does  not  say  that  this  di^ 
esoi^f  if  existing  in  a  subject  living  iti  a  quiel  state,  indica- 
ting no  symptom  of  its  presence,  would  not  be  surety  devel* 
oped,  if  thatsnlyect  were  put  to  active  labor  or  Bevete  exer- 
cise.   If  this  be  true,  and  the  testimony  of  the  witnessosy  ia 
this  respect,  may  be  reconciled  in  this  way,  the  verdict  is  de- 
cidedly against  the  weight  of  evidence ;  for  the  evidence  of 
the  defendant  is,  that  the  negro  was  kept  in  active  servicei 
performing  labor  down  to  the  day  of  sale,  and  exhibited  lUk^ 
symptom  whatever  of  disease,  and  had  all  the  appearaoca 
of  health.    After  the  sale,  for  two  months  and  two  days,  sha 
had  led  an  inactive,  quiet  life,  and  down  to  the  night  of  her 
death,  made  no  complaint,  and  exhibited  no  symptom  indi^ 
eating  the  presence  of  the  disease. 

If,  with  labor  and  exercise,  the  disease  would  always  ba 
developed,  and  without  them,  it  might  not,  the  inferenoa 
would  be,  that  it  had  its  origin  after  her  habits  of  labor  and 
exercise  had  ceased.  In  respect  to  the  abstract  professional 
opinions  of  the  witnesses,  which  I  shall  not  attempt  to  re«, 
concile^ ,  I  will  remark  that,  if  they  be  irreconcileable^  thej 
balance  each  other,  as  the  witnesses  are  equal  in  number^ 
and  nothing  appears  in  the  record  to  entitle  the  witnesses  of 
one  party  to  more  credit  than  the  other. 

Jndgment  reversed. 
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Xm»  Matos  and  Couxcii.  of  thx  Citt  or  MAco9,plaiDtiff  ia 
error,  ys,  Samuel  Hats,  adniV,  &c^  of  Habvet  W.  Shaw 
defendant  in  error. 


ITHm  eltj  antiioritiM  remoTe  its  Manhal  for  a  tpeei/$d  caaae»  aad  U  be  detrraiaai 
Ihat  tMefa  eaaia  did  not  warrant  the  rcmoTal,  and  the  Marshal  me  for  hia  aalaij 
aad  Cms,  the  cUj  aathoritiei  may  a%cr  and  prove  ether  aatton  guid  is  law  l»  jwa* 
Hf J  the  removal. 

Assumpsit  from  Dibb.  Tried  before  Judge  Lamab,  Hay 
Term,  1858. 

Shaw  was  removed  from  the  oflice  of  Cify  Marshal,  and 
brought  hia  suit  for  the  salary  and  fees  vfaicb  belonged  Co 
fte  unexpired  part  of  his  term. 

Defendant  pleaded  neglect  of  duty  on  the  part  of  plaiutifT^ 
in  not  reporting  offenders  against  the  law  punishiug  gam- 
Uing,  and  gambling  on  the  part  of  plaintiff  himself,  ^hile 
In  their  employ  as  Marshal,  Slc. 

On  the  trial,  the  reports!  and  decisions  of  the  Supreme  Court 
fa  this  case,  and  the  evidence  reported  therein,  were  read  bj 
plaintiff,  under  agreement  of  counsel,  which  are  to  be  found 
ia  the  16  Oa.  172,  and  in  the  21  Ga.  280,  and  in  the  latter 
wolnmo,  the  evidence  of  A.  R.  Freeman  was  read  instead  of 
•fusing  him  on  the  stand. 

Benjamin  JiUen  testified,  that  ihe  perquisites  of  the  oflice 
•f  Marshal,  for  the  year  1853,  amounted  to  at  least  two  dol' 
fera  a  day.    Plaintiff  here  closed. 

The  defendant  offered  to  introduce  Vieior  MtnardU>\itQiY% 
Hiat  Shaw,  while  actiug  as  Marshal  in  1853,  saw  John  Ctmm 
smd  others,  bet  and  play  cards  for  money,  aud  did  not  proe* 
•cute  them.  The  Court  refused  to  admit  it.  Whereupoa 
defendant's  counsel  excepted. 

The  case  proceeded,  and  to  many  of  the  rulings,  charges 
#f  the  Court,  and  refusals  to  charge,  defendants  excepted,  and 
aas^u  the  same  as  error.    All  of  which,  except  one,  are  omit« 
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fed,  S8  ihe  judgment  of  the  lower  Court  is  reversed  upon  fbo 
exception  taken  to  tho  ruling  out  of  the  testimony  of  Mon* 
mrd. 

The  verdict  was  for  plaintiff,  whereupon  defendants  (cndcf 
Acir  bil!  of  exceptions. 

Po8  &  GaisB,  for  plaintiff  in  error. 

Lanisb  &  AsDXBsoN ;  and  Stubbs  &  Hill,  for  defondattl 
In  error. 

'     Bjfihe  C<M<r/.— McDosALD  J.  delivering  the  opiniontp 

The  defendant's  intestate  was  Marshal  of  the  City  of  Ma« 
con,  in  the  year  1853. 

Th  3  Mayo:  and  Council  of  the  City  removed  him  fro  n  of- 
fice^ lit  imiiiin  7,  that  Ly  gambling  within  the  corporate  limits^ 
he  liai  been  guiliy  of  mal-practice  in  oUice  and  neglect  of  dii« 
^.  The  Judge  of  the  Superior  Court  of  Bibb  counly,  upon 
m  writ  oi certiorari^  quashed  ihe  proceedings  of  Couiu  il,  and 
his  judgment  was  affirmed  by  this  Court,  16  Ga,  Harvey  Wi. 
ShaWy  the  dismissed  Marshal,  ihe  plaintiff's  intestate,  institut- 
ed suit  for  the  recovery  of  his  salary  for  the  balance  of  his 
term  remaining  unexpired  at  the  time  of  his  removal,  and  for 
the  fees  to  which  he  would  have  been  entitled,  if  he  had  nol 
been  removed. 

On  the  trial,  the  defendant  offered  to  prove  by  Victor  Men* 
mrd^  that  the  plaintiff's  intestate,  while  acting  as  Marshal  ii» 
1853,  saw  certain  persons  bet  and  play  at  cards  for  mon- 
•y,and  that  he  did  not  prosecute  them,  The  Court  refused 
to  admit  this  evidence  and  defendants  excepted.  The  pro- 
wding  Judge  excluded  the  evidence,  no  doubt,  on  the  view 
which  he  took  of  the  judgment  of  the  Court  above  cited,  in 
which  it  was  held  that  the  Marshal  was  improperly  removed 
for  the  cause  speclfizdin  thai  record.  When  he  sues  for  hie 
fees,  however,  the  case  comes  up  in  a  different  aspect,  and  tho 
defendants  may  plead  and  prove  auycausc  which  would  jus- 
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tify  the  removal^  so  far  as  it  respects  his  duties  as  au  officer 
of  tlic  corporation.  To  violate  a  public  law,  may  not  be  ai 
breach  of  duty  as  such  officer,  and  that  is  all  thai  ibis  Court 
derided  in  the  case  first  brought  up.  But  if  there  was  other 
gooi  canse  for  the  removal  of  the  iniestate^as  Marshal,  ther« 
is  no  good  reason  ivhy  the  case  should  not  be  defeod«?d  on 
that  grouud.  Ifhistermof  office  had  not  expired,  when 
this  suit  was  instituted,  and  he  had  n^ored  for  a  mawhmuu 
to  restore  hirn,  instead  of  bringing  an  action  for  his  salary 
and  fees,  the  Court  would  not  have  interfered,  if  good  causa 
for  his  removal  would  have  been  shown,  although  be  may 
have  been  removed  without  notice.  Rex.  vs.  Mayor  ^  C  of 
Oxbridge,  2  Cowper  523.  The  King  vs.  the  Mayor  fy  C.  of 
London.     2  Term  Sep.  182. 

This  Court  has  held  that  for  offences  committed,  in  bis 
presence,  within  the  corporate  limits  of  the  city,  it  was  the 
duty  of  intestate  as  Marshal  to  prosecute  without  notice  It 
was  the  object  of  the  witness  Mencrrd^'s  evidence  to  establish 
a  breach  of  duty  in  that  respecL  If  such  evidence  would  have 
been  admissible  against  him  on  an  application  to  be  re- 
stored to  office,  it  is  certainly  admissible  to  disprove  his  right 
to  salary  and  fees,  for  if  he  was  not  entitled  to  his  office,  he 
could  not  be  entitled  to  salary  and  perquisites. 

Judgment  reversed* 


J.  L.  Laramose,  et  al,  plaintiffs  in  error,  vs.  J.  M.  CoAsriAa: 

defendant  iu  error. 


(!.]  This  Coart  will  not  intorfora  with  Uie  order  of  bntinoi^  nnten  it«{Kpew9  (kal  ll^ 

presiaing  Jad^o  cxcrciaed  bU  dberetion  ia  that  rospoot  iU^g^IIj. 
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[2.]  If  ft  ptrty  Mknowledge  Mrriee,  at  tbo  appeanaoe  Term  of  the  Oonit,  of  tha  pn- 
eosaand  complaint,  he  shall  not  be  allowed  to  diemiaa  the  oaiue  for  want  of  serrioi^ 
at  the  trial  Term. 

Complaint  from  Lea  Tried  before  Judge  Allbn^  Septem- 
ber adjourned  Term,  1858. 

When  this  case  was  called,  counsel  for  defendant  objected 
to  taking  it  up  because  it  was  not  in  its  order,  but  called  at 
the  instance  of  the  Attorney  for  plaintiff.  The  Court  over- 
ruled the  objection  and  defendants  counsel  excepted. 

It  appeared  that  acknowledgment  of  service  was  madebjr 
Laramore,  one  of  the  defendants  at  appearance  Term.  That 
the  Sheriff  had  not  served  him  in  consequence  of  an  agree- 
ment that  he  would  always  acknowledge  service,  on  any  case 
against  him,  and  he  did  sign  this  acknowledgment  in  pursu- 
ance of  that  agreement 

Defendant's  counsel  moved  to  dismiss  the  writ  for  want  of 
proper  and  legal  service. 

The  Court  overruled  the  motion  and  defendants  excepted. 
Upon  these  exceptions  error  is  assigned. 

FaBo.  H.  West,  (or  plaintiffs  in  error. 

Warren  &  Humphries,  for  defendant  in  error. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

[l.]  It  does  not  appear  in  this  record  in  what  respect  the 
cause  was  called  out  of  its  order,  and  without  evidence  be- 
fore us  that  the  Court  exercised  his  discretion  in  ordering  the 
business  of  the]|Court  illegally  to  the  prejudice  of  the  party 
complaining,  we  will  not  interfere  with  him. 

[e.]  At  the  r^qne«?t  of  the  defendant  who  is  plaintiff  is 
error,  the  Sheriff  did  not  serve  him  with  the  process  and  copy 
complaint,  on  the^promise  that  he  would  acknowledge  ser- 
vice. He  did  acknowledge  service  at  the  appearance  Terni. 
VOL.  XXV. — 38 
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At  the  trial  Term  he  moved  to  dismiss  the  cause  for  want  of 
due  and  legal  service.  The  Court  refused  the  motion  and 
we  affirm  his  judgment. 

Judgment  affirmed. 


MohrellBakjsr  and  Wife,  and  others,  plaintiiTs  in  error^  rs^ 
David  B.  Bush  adm'r.  of  Su8A^^NAH  Alexakdcb,  defendant 
in  error. 

An  administrator  may  retain  a  debt  due  to  himself  from  )ii5  iaicstate,  though  th» 
debt  was  barred  by  the  statute  of  limitations,  at  the  death  of  tho  intostAtc. 

Equity  from  Talbot — bill  for  account.  Decision  by  Judge 
Lamar,  March  Term,  1858. 

The  complainants,  plaintiffs  in  error  filed  their  bill  against 
the  defendant  to  compel  him  to  account  to  them  as  the  dis- 
tributees of  his  intestate,  for  their  distributive  shares  of  the 
estate  in  his  hands.  After  argument  had,  the  Court  charged 
the  jury:  ^Mhat  the  administrator  had  a  right  to  retain,  for  a 
debt  due  to  himself,  though  barred  at  the  time  of  the  death  of 
the  intestate  by  the  statute  of  limitations."  Whereupoa  coun- 
sel for  complainants  excepted  to  said  charge  and  assign  the 
same  as  error. 

SanTH ;  and  Ingram  &  Russell,  for  plaintiffis  in  error. 

Johnson  ;  and  Bethune,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  ihe  opinion. 

b  an  executor  or  administrator  bound  to  plead  the  statute 
of  limitations  to  a  suit  against  him,  on  a  cause  of  action 
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barred  by  the  statute,  at   the  death  of  the  testator  or  in- 
testate ? 

It  is  certain  that  he  is  not,  if  the  letier  of  the  statute  is  to 
gOYem. 

And  it  seems  certain,  that  he  is  not,  if  decided  cases  are  to 
goTern.  Norton  va  Fluker^  1  Aihyns  526.  Casileton  vs, 
Fanshaw  Prec.  Ch,  Ex-parte  Dewdney  1.5,  f^es.  498.  fFms. 
Ex'ors\2S3.C\535.J 

Shewenvs.  Vanderhorst  (\  R.  ik  M.  347  J  is  hardly  to  the 
contrary.  In  that  case  "the  Lord  Chancellor,  (Lord  Broug- 
ham,) held  that  after  a  decree  for  an  account  of  debts,  &c, 
had  been  pronounced,  and  the  Court  by  that  means  had  ta- 
ken possession  of  the  estate,  the  statute  of  limitations  might 
be  set  up  in  the  Master's  oflTicc,  as  well  by  a  creditor  or  lega- 
tee as  by  a  personal  representative."  2  Ban,  Ch.  Pr.  157 
When  the  Court  has  acquired  ])ossession  of  the  estate  the  case 
becomes  altered.  The  Court  then  by  the  Master  becomes  itself 
the  representative  of  the  estate,  and  the  question  whether  the 
statute  shall  or  shall  not  be  pleaded,  becomes  one  for  him^ 
and  ceases  to  be  one  for  the  executor,  (or  administrator.) 

•*  Whether  the  Master  himself  is  bound  to  take  the  objec- 
tion, is  a  question  which  was  discussed  in  the  above  case,  but 
his  Lordship  declined  giving  any  opinion  upon  it."  Id,  Ibid. 

If  principle  be  made  the  test,  it  would  seem,  that  the  exe- 
coior  or  administrator  is  not  bound  to  plead  the  statute.  The 
testator  or  or  intestate  is  not  bound  to  plead  it;  and  the  exe- 
cutor or  administrator  stands  in  his  place. 

We  think,  then,  that  an  executor  or  administrator  is  not 
hound  to  plead  the  statute. 

Of  course  if  he  is  not  bound  to  set  up  the  statute  against  a 
debt  due  from  him  to  a  third  person,  he  is  not  bound  to  set 
it  up,  against  a  debt  due  from  him  to  himself  in  his  individ- 
ual character,  but  is  at  liberty  to  retain  the  amount  of  that 
debt. 

Judgment  affirmed. 
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Wii-soN  Galloway,  plain*  iff  in  error,  vs.  The  State  of  Geos- 

oiAy  defendant  in  error. 

[1.]  Where  there  are  cross  indictments,  the  acquittal  of  the  defendant  who  is  the 
prosecutor  in  the  case  about  to  bo  tried,  is  no  ground  for  a  eontinnanoe;  nor  la  the 
fast  that  the  prosecutor  is  a  member  of  an  mfluential  famiij,  and  of  the  paHj  in 
the  majority,  and  politics  to  some  extent  was  mixed  up  with  the  trial  which  had 
taken  place,  and  had  given  rise  to  excitement. 

[2.]  Error  cannot  be  assigned  on  the  conclusion  of  fact  of  the  presiding  Judge  acting 
as  trior. 

Assault  with  intent  to  murder,  from  Twiggs.  Tried  before 
Judge  Lamar,  March  Term,  1858. 

Wilson  Galloway  was  indicted  for  an  assault  with  intent 
to  murder,  and  put  upon  his  trial  at  the  March  Term  of 
Twiggs  Court,  1858,  and  fpund  guilty.  His  counsel  moved 
for  a  new  trial  on  the  following  grounds : 

1st  Because  the  Court  erred  in  not  granting  a  continuance 
of  the  case,  when  defendant  stated  under  oath,  that  he  could 
not  safely  go  to  trial  at  said  Term,  for  that  the  defendant  was 
the  injured  party,  and  on  whom,  and  against  whose  habita- 
tion the  offence  was  committed,  for  which  the  said  Andrew  J. 
Smith  was  tried  and  acquitted  on  the  day  befora  That  said 
Andrew  J.  Smith  is  a  member  of  a  very  influential  family  in 
said  county,  and  the  political  questions  of  the  day  have  been 
to  a  very  great  extent  mixed  up  with  said  case,  and  opera- 
ting against  him,  and  would  prevent  him,  the  defendant, 
from  getting  a  fair  trial  at  said  Term  of  the  Court,  and  that 
he,  the  defendant,  being  a  member  of  a  political  party,  in  the 
the  minority  at  that  time  in  said  county,  and  said  difficulty 
having  originated  in  political  differences,  and  the  public  mind 
being  excited  against  defendant,  he  could  not  safely  go  to 
trial  at  .saiJ  Triui  of  ilit:  Cmmii,  aiiJ  that  uoniJ  jiui  ni^Kc:  lao 
application  for  delay,  but  solely  for  the  purpose  of  getting  a 
fair  trial. 

2d.  Because  the  Court  decided  Britton  Oneal  to  be  a  com- 
petent juror,  when  said  Oneal  was  the  overseer  of  B.  B.  Smith 
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up  to  the  death  of  Smith  in  June,  1857,  and  then  continued 
as  overseer  and  hand  until  Christmas  after,  at  the  homestead ; 
that  A.  J.  Smith  resided  during  this  time  at  the  homestead ; 
that  the  juror  was,  at  the  time  of  the  trial,  an  employee  tf 
the  brother-in-law  of  prosecutor,  and  the  wife  of  said  brother- 
in-law,  and  sister  of  prosecutor,  and  injured  pariy,  ii<  still 
iving. 

The  juror  made  himself  competent  under  th«^  statute,  in 
his  answers  to  the  questions  prescribed,  and  he  was  put  upon 
the  Court  as  trior,  and  the  Court  remarkf(l,initsc(ci^i()i<,that 
the  juror  had  said  or  done  nothing  to  impeach  himself,  and 
seemed  intelligent,  and  comprehended  fully  the  questions 
propounded,  and  the  moral  as  well  as  legal  responsibility  of 
his  oath. 

3d.  Because  the  Court  erred  in  deciding  that  John  W. 
Cowan  was  an  incompetent  juror.  Cowan  was  one  of  the 
regular  panel  of  petit  jurors,  and  made  himseif  competent 
in  his  answers  to  the  questions  prescribed.  The  State  sub- 
mitted him  to  the  Court  as  trior,  and  it  appeared  that 
said  juror  was  on  defendant's  bond,  for  his  appearance 
at  that  Term  of  the  Court. 

4th.  Because  the  Court  erred  in  its  charge  to  the  jury, 
when  the  Court  read  to  the  jury  the  different  provisions  of 
the  penal  code,  in  relation  to  murder,  malice,  manslaughter, 
justifiable  homicide,  killing  in  self  defence,  and  the  13th  sec- 
tion of  the  4th  division  of  the  code,  in  relation  to  fear,  &c., 
and  commented  on  the  same;  none  of  which  comments  were 
excepted  to,  save  the  following : 

That  if  two  persons,  in  a  sudden  quarrel,  and  under  the 
Tiolent  impulse  of  passion,  supposed  to  be  irresistible,  fight 
at  once,  or  immediately  go  to  an  appointed  place  to  fight 
while  such  passion  thus  continued,  and  no  undue  advantage 
18  taken  or  sought,  and  one  killed  the  other,  although  this 
might  be  only  manslaughter,  yet  if,  upon  agreement,  after 
such  falling  out  or  going  at  once  to  the  appointed  place  to 
fight,  they  do  not  execute  their  purpose,  but  defer  the  fight 
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until  the  next  day,  and  then  fight  with  swords  or  other  wea- 
pons, whereby  one  is  killed,  such  killing  would  be  murder, 
because  there  would  be  sufQcient  time  for  the  passions  to 
subside,  and  the  voice  of  reason  and  humanity  to  be  heard 

The  Court  overruled  the  motion  for  a  new  trial,  and  thb 
defendant  by  his  counsel  excepts. 

Stubbs  &  IIxLL ;  Scarborough  &  Lowhy,  for  plaintiff  in 
error. 

DkGraffenried,  Sol.  Gen.  pro  /e/;2.,  for  defendant  in  error. 
J3i/  the  Court, — McDonald,  J.  delivering  the  opinion. 

[I.]  This  cause  is  brought  up  from  Twiggs  SuperiorCourt 
for  alleged  error  in  the  judgment  of  the  Court,  refusing  the 
plaintiff  in  error  a  new  trial.  The  grounds  of  the  motion 
are  fully  set  forth  in  the  foregoing  statement. 

The  first  ground  itt  the  rule  is  the  alleged  error  of  the  Court 
in  refusing  a  continuance  of  the  cause,  on  the  motion  of  the 
plaintilT  in  error.  There  were  cross  indictments.  The  de- 
fendant in  thisindictment.had  prosecuted  Andrew  J.  Smith, 
(who  is  now  the  prosecutor,)  for  assault  with  intent  to  mur- 
der, lie  had  been  tried  and  acquitted  on  the  previous  day 
His  acquittal  was  one  of  the  grounds  on  which  the  continu- 
ance was  moved.  It  by  no  means  follows  from  the  acquittal 
of  Smith,  that  the  defendant  in  this  case  was  guilty,  and 
there  is  nothing  in  the  application  to  show  that  the  jury,  oa 
the  trial  of  this  case,  had  to  pass  on  the  same  evidence.  If 
there  was,  it  might  be  a  cause  of  challenge  to  the  jurors,  but 
certainly  it  is  no  ground  on  which  a  continuance  should  be 
granted.  It  was  further  urged,  as  a  ground  of  continuance, 
that  the  prosecutor,  Smith,  on  whom  the  assault  is  charged 
to  have  been  committed,  is  a  member  of  a  very  influential 
family  in  the  county;  that  the  defendant  belongs  to  the  par- 
ty in  the  minority;  and  that  the  political   questions  of  the 
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(lay  had,  to  a  considerable  extent,  been  mixed  up  with  the 
trial  in  the  other  case;  and  that  the  public  mind  being  mnch 
excited  against  him,  he  could  not  go  safely  to  trial  We 
cannot  recognize,  in  these  specifications,  a  good  ground  for  a 
continuance  Because  a  person  belongs  to  an  influential 
family,  or  a  political  party  in  the  majority,  and  because  there 
is  much  political  excitement,  the  individual  who  assaults 
him  is  not  to  escape  a  trial  because  the  family  influence  and 
political  power  in  the  county,  he  fears,  may  have  undue 
weight  against  him  on  his  trial.  How  long  is  tKe  trial  to  be 
delayed — for  the  woakeniug  of  the  family  influence,  the 
change  of  political  majorities,  or  the  subsidence  of  party  ex- 
citement? There  is  no  authority  to  support  such  an  appli* 
cation. 

[2.]  The  second  ground  in  the  rule  for  a  new  trial  is,  that 
the  Court,  acting  as  trior  of  the  competency  of  Britton  Oueal 
as  a  juror,  found  him  competent  He  was  confessedly  com- 
petent under  the  rule  prescribed  by  the  statute  for  testing  the 
competency  of  jurors,  and  the  Court  found  him  competent^ 
upon  the  evidence  submitted  to  impeach  his  competency, 
and  the  decision  of  th'  Judge,  as  trior,  can  no  more  be  made 
a  ground  of  error  bi  fore  this  Court,  than  the  verdict  of  triors 
could  have  been,  prior  totlie  late  statute. 

If  the  presi  ing  Judge  should  mistake  the  lawj  and  by  such 
mistake  a  prejudiced  or  unqualilied  juror  should  be  empcut- 
netted  to  try  the  prist)ner,  it  would  be  different  It  does  not 
appear  that  an  objectionable  juror  was  of  the  panel  which 
tried  this  plaintifi*in  error.  Britton  Oneal,  as  appears  in  the 
record,  was  not  on  the  jury. 

The  same  remarks  apply  to  the  rejection  of  Cowan  as  a 
juror.  The  Judge  aeted  as  trior,  and  error  cannot  be  assign* 
ed  on  his  conclusions  upon  the  faets.  We  will  add,  that  if 
the  Court  had  decided  him  to  be  a  competent  juror,  it  does 
not  follow  that  the  defendant  would  have  had  him^as  one  of 
the  panel  to  try  him.  The  State  might  have  set  him  down. 
But  suppose  the  Court  were  to  send  a  cause  back,  for  the 
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leason  that  the  rights  of  the  derendant  had  been  violated  by 
the  rejection,  as  incompetent,  of  a  pers^m  returned  on  the 
ventre  as  a  juror,  or  summoned  as  a  tales  juror,  it  does  not 
follow  that  that  wrong  could  be  remedied  by  the  reversal  of 
the  judgment,  for  the  effect  of  a  reversal  would  not  be  to  give 
biro, on  his  next  trial,  the  rejected  juror.  The  presiding  Judge 
put  his  decision  on  the  fact,  that  Cowan  was  security  for  the 
prisoner  on  his  bond,  and  held  that  tha  was  evidence  of  bias 
in  his  favor.  We  would  not  overrule  his  conclusion,  when 
80  strong  a  reason  is  offered  to  support  it,  even  if  our  pow- 
er adniittfd  it 

We  find  no  fault  with  the  charge  of  the  Court  7he 
charge  ezcepted  to  was  a  supposititious  case,  put  hy  the 
Court,  to  illustrate  to  the  mind  of  the  jury,  the  law  of  malice. 

There  is  no  conflict  between  the  verdict  of  the  jury  and 
the  charge  of  the  Court,  and  no  U  gal  mind  can,  for  a  moment, 
entertain  a  doubt  in  regard  to  the  verdict  of  the  jury  on  the 
law  and  evidence. 

Judgment  affirmed. 


Fbench  &  AvEN,  plaintiffs  in  error,  vs.  Charles  Camtbell, 

defendant  in  error. 

p.  sued  M.,  and  garnished  A.  &  ¥,,  who  answered,  thai  they  had  made  to  M^  theix 
negotiable  promissory  note.  This  gamisbment  was  ecircd  before  the  note  feU 
doe.  Afterwards  C.  sued  A.  A  F.,  (the  makers,)  on  the  note,  who  pleaded  aad 
pvored  the  garnishment,  the  judgment  thereon,  and  payment  of  thojadgment;  and 
nked  the  Court  to  charge  the  jury,  that  the  onns  was  on  C.  to  ahow  that  he  ob* 
tained  the  note,  before  the  scnrioe  of  the  garnishment  on  them. 
if  that  the  Court  erred  in  not  so  charging. 


Complainty  from  Marion.    Tried  before  Judge  Worblili^ 
March  Term,  1856. 
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Turner  D.  Patterson  sued  John  E.  Moore,  and  gamisheed 
Fiencb  &  Avon,  who  answered,  that  they  owed  the  defend- 
ant, Moore,  au  amount  of  a  promissory  note  giyen  him  by 
them.  Upon  this  answer  judgment  was  entered  against  them, 
which  they  paid,  for  the  full  amount  of  said  nota 

This  note  being  in  the  hands  of  Charles  Campbell,  he 
brought  his  action  against  French  &  Aven  thereon,  and  on 
the  trial,  read  his  declaration  and  note,  and  closed  his  case. 

Defendants  pleaded  full  payment  of  the  judgment  founded 
upon  said  note,  and  their  answer  as  garnishees,  before  the 
same  came  into  the  possession  of  ihe  plaintiff,  and  introduced 
in  evidence  the  original  summons  of  garnishment,  show- 
ing the  service  to  have  been  before  the  note  fell  due, 
also  their  answer  to  the  same,  also  the  order  of  Court  com- 
manding them  to  pay  over  the  money  into  Court,  and  that 
the  same  be  applied  to  the  payment  of  Patterson's  debt. 

The  Court  charged  the  jury,  that  defendants  pleaded  a 
judgment  in  bar  of  the  plaintiff's  recovery  in  the  action, 
which  judgment  it  is  admitted  was  obtained  by  Patterson,  on 
their  answer  as  garnishees,  in  which  answer  they  admitted 
their  indebtedness  to  Moore  on  the  note.  This  judgment  is 
Dobarto  theplaintiff^s  right  of  recovery,  unless  it  appears 
that  Moore  was  the  owner  of  this  note  at  the  time  the  gar- 
Bishment  was  sued  out,  or  that  the  note  was  negotiated  to  the 
plaintiff  after  it  fell  due. 

Defendants'  counsel  then  requested  the  Court  in  writing, 
to  chai^thejury,  that  before  they  can  find  for  the  pUintiff, 
they  must  be  satisfied  from  the  evidence,  that  the  plaintiff 
came  into  the  possession  of  said  note,  and  was  a  bona  fidt 
holder  thereof,  before  the  summons  of  garnishment  was 
served  on  the  defendants,  and  that  the  onus  was  on  the  plain- 
tiff^ and  not  the  defendants,  to  show  this  fact,  and  if  the 
plaintiff  has  failed  to  prove  this  fact,  they  must  find  for  the 
defendants ;  which  the  Court  refused,  and  to  both  the  charge 


602  SUPREME  COURT  OP  GBORJGIA. 

FroDoh  k  Aven  vs.*  Canpbell. 


of  the  Court,  as  given,  and  the  refusal  to  charge  as  recpiest- 
ed,  defendants'  counsel  excepted,  and  assign  the  same  as 
error. 

Wm.  D.  Elam,  for  plaintiff  in  error. 

JoHM  R.  Hill,  for  defendants  in  error. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

The  exception  urged  before  us,  is  to  the  refusal  of  the 
Court  to  give  the  request  in  charge  to  the  jury.  And  the 
(juestion  on  that  refusal  is,  whether  it  is  not  true,  "that  the 
oTiiis  was  on  Campbell  to  show"  that  the  note  came  into  his 
hands  before  the  service  of  the  garnishment  on  French  tt 
Aven,  the  makers  of  the  note. 

It  is  certainly  true,  as  his  counsel  insists,  that  the  lawpTe- 
sumes  the  time  of  the  transfer  of  a  negotiable  note,  to  have 
been  before  the  note  fell  due.  But  in  this  case,  the  time  al- 
so of  the  service  of  the  garnishment,  was  before  the  note  fell 
due.  It  may  well  be  true,  therefore,  in  this  case,  that  the 
note  was  transferred  to  Campbell  before  it  fell  due,  and  yet 
not  until  after  the  service  of  the  garnishment  on  French  & 
Aven.  The  question,  then,  is  not  settled  by  an  appeal  to 
this  presumption  of  law. 

His  counsel  also  insists,  that  "in  an  action  by  thp  endor- 
see against  the  maker  of  a  promissory  note"  (negotiable)  **  if 
the  defendant  sets  up  payment  he  must  prove  the  payment 
to  have  been  made  btfore  the  endorsement,  or  his  defence 
will  fail  him." 

This  likewise  may  be  true,  as  a  general  proposition.  It  is 
usual  for  the  maker,  when  he  pays  his  note,  to  take  it  up 
Jn  the  case  in  which  he  does  no.t  take  it  up,  it  is  fair  to  pre- 
sume, that  the  note  was  not  in  the  hands  of  the  person  to 
whom  he  paid  it  at  the  time  of  the  payment,  but  bad  then 
been  already  passed  off  into  third  hands. 


I 
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Bat  the  present  is  a  difTerent  case.  It  is  a  case  in  which, 
the  makers  had  to  pay  the  note,  not  to  the  holder,  (payee,)  but 
10  a  creditor  of  his  5  more,  it  is  a  case  in  which,  they  had  to 
pay  it  under  a  process  of  law,  which  was  operating  on  them 
from  a  time  before  the  note  was  even  jjayable — the  garnish- 
ment liaviug  been*servod  on  them  before  the  note  fell  due.  ' 
It  could  not  be  in  their  power  therefore,  to  take  up  the  note 
either  when  they  paid  it,  or  previously,  when  the  garnish- 
ment began  to  act  on  them.  That  the  makers  of  this  note 
have  not  taken  it  up,  therefore,  does  not  aaihorize  any  pre- 
sumption, that  the  note  had  been  negotiated  before  the  ser- 
vice of  the  garnishment. 

On  the  score  of  equity,  garnishees  are  entitled  to  rank  with 
the  most  favored.  On  that  score  then  Carapht^ll  the  trans- 
feree of  the  note, has  no  groundto  ask  for  any  discriminating 
presumption  in  his  favor,  against  French  &  A  von,  the  makers 

It  is  easier  for  him  to  show  when  he  obtaint^d  the  note, 
than  it  is  for  them  to  do  so. 

And  then,  on  the  plaintiff  is  the  general  onus  of  making 
out  his  case.     See  Harvey  vs.  Mason  fy  Dibble^  20   Go.  R. 

477. 

On  the  whole,  we  think  it  true,  according  to  the  request, 
that  the'onwj  icas  on  Campbell  of  showing  that  1  he  note 
came  into  his  hands  before  the  service  of  the  garnishmenton 
French  &  Aven,  and,  consequently,  we  think,  that  the  Court 
erred  in  refusing  to  give  the  request  in  cliarge  to  the  jury. 

Judgment  reversed  and  a  new  trial  ordered. 
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MoGuire  ei  al.  Tt.  Johnaon. 


Dakibi.  J.  McGuiRE  et  aL,  plaintiffs  in  error,  vs.  William  I. 

Johnson,  et  al.,  defendant  in  error. 

|1.]  The  Superior  Court  may  order  its  Clerk  to  revise  and  review  a  judgment 
for  coets,  and  order  them  to  be  relaxed. 

[2.]  A  party  cast  in  the  Supreme  Court  liable  for  the  coats  in  that  Court ;  and 
i{  he  eveutually  succeed  in  his  cause  in  the  Superior  Court,  be  cannot  re' 
cover  them. 

Costs.    Decided  by  Judge  Lamab,  Noyember  Term,  1856. 


McGuire  et  al,  sued  William  J.  Johnson  in  complaint  for 
land.  This  case  was  carried  by  defendant  to  the  Supreme 
Court  three  times  and  reversed  each  time ;  and  each  time 
defendant  when  said  case  came  back,  obtained  judgment  for 
all  the  costs  which  had  accrued  in  both  Courts;  and  the 
fourth  time  it  was  carried  up  the  judgment  of  the  Court  be- 
low was  affirmed,  and  plaintiffs  upon  the  return  of  the  re- 
mittitur entered  their  judgment  for  all  the  costs  which  had 
accrued  during  the  progress  of  the  entire  case,  up  to  final 
judgment. 

The  motion  was  to  retax  and  review  the  entire  costs  iu 
said  case;  the  Court  held  and  or  ered  that  the  said  de- 
fendants in  the  complainant,  Wood  &  Johnson,  were  entitled 
to  recover  back  from  plaintiffs  the  costs  they  paid  for  each 
time  they  carried  said  case  to  the  Supreme  Court,  and  obtain- 
ed a  reversal,  although  plaintiffs  finally  gained  and  prevailed 
in  said  case;  and  that  their  three  judgments  for  costs  were 
valid  and  unsatisfied,  and  they  were  entitled  to  enforce  and 
nollect  the  same. 

Plaintiffs  excepted  and  assigned  error. 

Lanisr  &  Andbbson,  for  plaintiffs  in  error. 
Stubbs  &  Hill,  for  defendant  in  error. 
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McGuire  ot  al.  ts.  Johnson. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

The  plaintifEs  in  error,  denie<1  the  power  of  the  Court  be- 
low to  hear  a  motion  to  review  and  relax  the  costs  in  the 
case,  inasmuch  as  a  judgment  had  been  entered  for  the  same 
by  the  Court  having  competent  jurisdiction  to  award  the 
same,  which  remained  in  the  Court  unreversed,  and  ^fi.fa. 
had  been  issued  thereon. 

[1.3  The  Court  decided  that  it  had  the  power,  and  error  is 
assigned  on  said  decision.  We  entertain  no  doubt  of  the 
power  and  jurisdiction  of  the  Superior  Court,  to  hear  a  mo- 
tion in  1  erm  time,  to  set  aside  a  judgment  entered  at  a  pre- 
vious term  of  said  Court  for  costs,  and  to  have  the  costs  re- 
taxed,  if  an  illegal  judgment  had  been  entered  up,  and  to 
order  the  writ  oifi.fa.y  issued  for  the  same,  to  be  returned  and 
cancelled. 

[2.]  At  each  time  that  the  cause  on  which  this  controver- 
sy arises  was  brought  to  this  Court,  the  plaintiffs  in  error 
paid  all  costs  which  had  accrued  in  the  Circuit  Court  up  to 
the  judgment  complained  o£  When  the  judgments  of  rever- 
sal were  respectively  remitted  to  that  Court,  they  entered  up 
judgments  against  the  defendants  in  error,  who  were  plain- 
tifis  in  that  Court,  not  only  for  the  costs  which  had  accrued 
thereon  in  this  Court,  and  the  expenses  of  bringing  it  up^ 
such  as  transcribing  and  certifying  the  record,  &c,  but  for 
the  ordinary  costs  which  had  accrued  in  the  Court  below; 
which  constituted  no  part  of  the  costs  of  bringing  the  cases 
to  this  Court.  When  the  plaintiffs  in  the  Court  below,  finally 
succeeded  by  the  affirmance  of  the  fourth  judgment  rendered 
in  their  favor  in  tiiat  Court,  they  entered  up  judgment  and 
had  execution  for  the  costs  which  had  accrued  in  all  the 
cases,  both  iu  this  Court  and  ihe  Court  bciow.  rhe  counsel 
for  defendants  in  the  Court  below  moved  to  have  this  judg- 
ment and  writ  of  ^./o.  set  aside,  and  that  the  costs  be  revis- 
ed, reviewed  and  retaxed  by  the  Clerk.  The  Court  on  hear- 
ing evidence  from  the  Clerk  of  the  Superior  Court,  that  the 
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MoQoirs  e(  •!•  tb.  Johnson. 


Dakisi.  J.  McGuiRE  et  al.,  plaintiffs  in  error,  vs.  William  I. 

Johnson,  et  ah,  defendant  in  error. 

fl.]  The  Superior  Court  may  order  its  Clerk  to  revise  and  review  a  judgment 
ibr  costSi  and  order  them  to  be  relaxed. 

[2.]  A  party  cast  in  the  Supreme  Court  liable  for  the  coats  in  that  Court ;  and 
if  he  eventually  succeed  in  his  cause  in  the  Superior  Court,  he  caanoc  re' 
cover  them. 

Costs.    Decided  by  Judge  Lamar,  November  Term,  1856. 


McGuire  et  al.,  sued  William  J.  Johnson  in  complaint  for 
land.  This  case  was  carried  by  defendant  to  the  Supreme 
Court  three  times  and  reversed  each  time ;  and  each  time 
defendant  when  said  case  came  back,  obtained  judgment  for 
all  the  costs  which  had  accrued  in  both  Cc^urts;  and  the 
fourth  time  it  was  carried  up  the  judgment  of  the  Court  be- 
low was  affirmed,  and  plaintiffs  upon  the  return  of  the  re- 
mittitur entered  their  judgment  for  all  the  costs  which  had 
accrued  during  the  progress  of  the  entire  case,  up  to  final 
judgmenL 

The  motion  was  to  retax  and  review  the  entire  costs  iu 
said  case;  the  Court  held  and  or  ered  that  the  said  de- 
fendants in  the  complainant,  Wood  &  Johnson,  were  entitled 
to  recover  back  from  plaintiffs  the  costs  they  paid  for  each 
time  they  carried  said  case  to  the  Supreme  Court,  andobuin- 
ed  a  reversal,  although  plaintiffs  finally  gained  and  prevailed 
in  said  case;  and  that  iheir  three  judgments  for  costs  were 
valid  and  unsatisfied,  and  they  were  entitled  to  enforce  and 
•ollect  the  same. 

Plaintiffs  excepted  and  assigned  error. 

•Lanisb  &  Andsbson,  for  plaintiffs  in  error. 
Stubbs  &  Hill,  for  defendant  in  error. 
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MoQuiro  ot «!.  T8.  JohnBon. 


of  the  cause  to  be  paid  by  the  plaintiff  in  error  in  this  Court, 
which  includes  those  expenses  which  are  ^necessary  to  bring- 
ing it  here,  such  as  attend  the  suing  out  a  bill  of  exceptions^ 
procuring  the  transcript  of  the  record,  &c.,  but  it  does  not 
apply  to  the  costs  which  have  accrued  in  the  Court  below, 
which  the  plaintiff  in  error  may  pay  or  not  as  he  chooses, 
but  which  he  is  not  compelled  to  pay,  unless  he  wishes  to 
•btain  a  supersedeas :  Brewer  vs.  Brewer^  6  Ga.  587.     I  be- 
Keve,  in  practice,  expenses  of  the  Clerk  in  the  Court  below 
are  never  collected  in  this  Court.     These  costs,  the  costs  in- 
curred by  bringing  the  cause  to  this  Court,  must  be  paid  by 
the  party,  by  process  to  be  sued   out  in  the  Court  below, 
against  whom  the  judgment  .of  reversal  is  pronounced  in 
this  Court     There  is  no  authority  for  taxing  them  against 
the  party  who  may  be  eventually   cast  in  the  Court  below^ 
It  is  the  fault  of  the  party  who  insists  on  the  erroneous  judg- 
ment, and  he  must  pay  the  penalty.     It  is  otherwise,  how- 
ever, in  regard  to  costs  which  have  accrued  in  the  cause  iu 
the  Court  below.     According  to  usage  and  practice,  and  we 
may  say  law,  the  party  eventually  cast  in  that  Court  must 
pay  all  costs  which  accrue  in  the  cause  there.    In  this  case, 
the  defendants   who    were    plaintiffs   in   error  in  each   of 
the  causes  brought  to  this  Court,  paid  all  costs  which  had 
accrued  in  the  Circuit  Court  up  to  the  time  of  the  judgments 
complained  of,  and  they  seek  now,  though  finally  cast  in 
their  suit,  to  recover  from  the  plaintiffs  that  portion  of  the 
costs  as  well  as  the  costs  in  the  Supreme  Court.     That  they 
cannot  do. 

The  party  who  finally  loses  the  case  in  the  Superior  Court, 
must  pay  all  costs  which  have  accrued  in  that  Court,  exclud* 
ing  therefrom  all  costs  and  expenses  to  which  he  may  have 
been  exposed  in  cariying  the  cause  to  the  Supreme  Court,  in 
case,  in  that  Court  he  obtained  a  judgment  of  reversal. 

Judgment  reversed 
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Holman  rs.  Carhart,  Bro's  A  Co. 


David  Holmak,  plaintiff  in  error,  vs.  Cabhart,  Bbos.  &  Coiy 

deiendants  in  error. 

[1.]  A  plea  by  one  of  two  persons  sued  as  partners,  that  he  did  not  sign  the  nole 
sued  on,  or  authorize  any  other  person  to  sign  it  for  him,  and  that  he  was  not 
one  of  the  partners,  when  the  debt  was  contracted,  is  not  a  plea  in  abate- 
ment, but  a  plea  in  bar. 

[2.]  CqUUt  vs.  Cross j  20  Go,  R.  1,  remarked  on. 

Complaint,  from  RandoIpH  county.  Tried  before  Judge 
KiDDoo,  May  Term,  1858. 

Carhart,  Bro's  &  Co.,  sued  John  W.  Shropshire,  David 
Holman  and  Christopher  Holman,  as  partners,  doing  bast- 
ness  as  ''  Shropshire  &  Holman,"  on  a  note  and  account 
against  said  firm. 

At  the  trial  Term,  David  Holman  filed  his  plea  denying 
that  he  was  a  member  of  said  firm  at  the  time  the  debt  sued 
on  was  contracted,  and  that  he  was  not  liable  therefor,  and . 
moved  to  continue  the  cause  as  to  himself,  for  the  absence  of 
Christopher  Holman,  against  whom  the  suit  was  not  pro- 
gressing, he  not  being  served,  by  whom  he  expected  to  sup- 
port his  plea,  and  made  the  usual  oath  for  a  continuance. 

The  Court  overruled  said  motion,  on  the  ground  that  the 
plea  filed  was  in  abatement  and  must  be  filed  at  the  first 
Term,  and  the  witness  coull  not  be  permitted  if  present  to 
testify  in  support  of  the  plea» 

To  which  counsel  for  Holman,  excepted. 

On  motion  of  plaintiff,  the  plea  of  defendant,  Holman,  was 
then  stricken,  and  defendant  by  his  counsel  excepted  and 
assigns  error. 

Geo.  L.  Barky,  for  ijIalnlilT  in  error. 
Hood  &  Robinson,  for  defendants  in  error. 


MACON,  JUNE  TERM   1858.  609 

HolniAD  T8.  Carhul^  Bro'i  ft  Co. 

J3y  ihe  Court — Bennino  J.  delivering  the  opinion. 

The  plea  of  David  Holznan  was,  that  he  did  not  ^sign"^ 
the  note,  or  authorize  any  one  to  sign  it  for  him,  and  that  he 
was  not  a  partner  in  the  firm  of  Shropshire  &  Holman  at 
the  time  when  the  debt  was  contracted  and  the  note  given. 

[1.]  Surely  this  is  not  a  mere  plea  in  abatement.  It  must 
be  a  plea  in  bar.  The  word  '*  sign''  is  used  in  place  of  the 
more  usual  and  more  comprehensive  word,  make;  but 
that,  if  a  defect,  is  amendable;  at  all  evenui,  is  not  a  thing  ta 
make  the  plea,  a  plea  in  abatement  It  is  a  plea  intended 
^  to  deny''  the  ^^uote"  sued  on.  A  plea  denying  the  note 
sued  on,  is  a  plea  in  bar. 

[2.]  In  Collier  vs.  Cross^  this  Court  held,  (Judge  LuMPKnr 
not  presiding,)  that  a  somewhat  similar  plea  was  not  good; 
but  did  not  hold  that  it  was  a  plea  in  abatement.  And  that 
decision  I  now  think  wrong,  unless  there  were  some  facts 
not  reported,  to  support  it,  I  must  think,  however,  that  there 
were  some  such  facts,  although,  I  cannot  remember  any.  I 
must  think,  that  the  plea  lacked  being  sworn  to,  or  that  there 
was  some  other  special  ground  of  objection  to  it  See 
9iraus  vs.  Barry  ^  Cb.,  decided  at  this  Term. 

If  the  plea  in  the  present  case  was  a  plea  in  bar,  it  is  clear^ 
that  the  motion  for  a  coi^tinuance  ought  to  have  been  gran* 
ted ;  and  it  is  equally  clear,  that  if  the  plea  was  defective,  it 
was  amendable,  and  ought  not  to  have  been  struck  out,  prei* 
¥ided  an  offer  to  amend  it  was  mada 

Judgment  reversed  and  a  new  trial  orderedL 


vol,  xzy.— 39. 
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Jones  vs.  The  Mayor  and  Council  of  the  city  of  Coliimbas. 


SbJlBorn  Jones,  plaintiff  in  error^  vs.  The  Mayor  and  Coun- 
cil Q?  THE  City  of  Columbus,  defendant  in  error. 

(1^  The  title  of  an  Act  amending;  a  former  Act  of  the  Legislature,  may  be 
looked  to,  as  well  as  that  of  the  original  Act,  to  ascertain  if  the  amending 
Act  hat  any  matter  difierent  from  what  is  expressed  in  th«  title. 

{3.}  A  city  having  the  right  to  tax  slaves  employed  and  laboring  m  the  city,  be- 
longing  to  persons  resident  out  of  the  city,  may  discriminate  in  the  amount 
of  tax  imposed  on  them  respectively. 

[3.]  The  Mayor  atid  Council  of  the  City  of  Columbus,  have  no  power  to  impose 
m,  tax  on  real  estate  within  the  city,  to  pay  the  city  bonds  issued  to  build  th» 
Mobile  and  Giiard  Railroad,  there  beiu^  no  Act  of  the  Legislatvre  audioric- 
iag  it. 

illegality,  from  Muscogee  county.  Decision  by  Judge 
'Morrill,  May  Term,  IS 58. 

Seaborn  Jenes  filed  an  aflldavit  of  illegality  to  certain  exe> 
cations,  in  favor  of  the  Mayor  and  Council  of  the  city  of 
Columbus,  against  him,  on  the  grounds: 

1st  That  the  defendant  resides  without  the  limits  of  the 
City  of  Columbus,  and  the  Act  which  authorizes  said  Coun- 
eil  to  levy  taxes  on  the  property  of  citizens  and  residents  of 
said  city,  and  theother  Acts  amendatory  of  the  same,  contain 
ntatter  different  from  their  title,  and  are  unconstitutional. 

2d,  That  one  of  the  executions  is  for  tax  on  negroes  of 
defendant  hired  in  said  city,  and  more  taxis  imposed  on  that 
kind  of  property  belonging  to  non-residents,  than  on  that  of 
residents  within  the  limits  of  the  city. 

3d.  That  a  tax  is  levied  for  the  purpose  of  paying  bonds  is* 
sued  by  the  City  Council  of  Columbus,  for  the  building  of  the 
Mobile  and  Girard  Railroad,  and  said  Council  had  no  authori- 
ty to  levy  such  tax  according  to  the  law. 

On  the  hearing,  the  Court  overruled  said  affidavit  and  or- 
dered the  executions  to  proceed. 
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Jonei  Ti.  The  Mayor  and  ConneU  of  the  city  of  GoIombaB. 


Whereupon,  said  Seaborn  Joaes  excepted,  and  assigns 
6Ror. 

Jones  &  Jonbs^  for  plaintiff  in  error. 

HiHBs  Holt  ;  and  Thos.  Sloan,  for  defendant  in  error. 

» 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[I.]  The  plaintiff  in  error  resides  without  the  limits  of  the 
City  oi  Coluuibus,  and  he  insists  that  the  existing  Acts  of 
die  Legislature  authorizing  the  Mayor  and  Council  of  that 
<nty,to  raise  revenues  fur  any  purpose,  from  the  property  of 
persons  non-resident  in  the  city,  are  unconstitutional,  and 
that,  therefore,  the  tax  imposed  on  his  property  within  the 
limits  of  the  city,  is  iiiegah    The  alleged  ground  of  uncon- 
fllitntionality  is,  that  the  Acts,  so  far  as  they  impose  a  tax  on 
die  property  of  non-residents  of  the  city,  contain  matter  dif- 
ferent from  what  is  expressed  in  their  title.    The  title  of  the 
Act  of  1841,  confines  its  purpose  to  the  imposition  of  a  spe* 
dal  tax  on  the  persons  and  property  of  the  city  of  Columbus, 
lading  and  being  within  the  same ;  but  the  Act  of  27th 
Itacember,  1S45,  according  to  its  title,  is  '<  to  raise  a  revenue 
for  the  City  of  Columbus,  amertdatory  of  the  Act  ot  1841.^' 
The  part  Of  that  Act  which  imposes  a  tax  on  slaves  employ- 
ed and  laboring  in  the  city,  belonging  to  non-residents  of  the 
dty,is  repealed  by  the  Act  of  1847,  which  latter  Act  imme- 
diately imposes  another,  but  lower  tax  on  the  same  descrip- 
tion of  property.     The  title  of  the  Act  of  1847,  is  to  amend 
the  Acts  of  1845,  and  recites  the  captions  of  both  Acts.    The 
title  of  the  Act  of  1845,  recited  in  the  caption  of  the  amend- 
ifig  Act  of  1847,  "to  raise  a  revenue  for  the  City  of  Colum- 
bus," is  broad  enough  to  admit  any  provision  for  that  pur- 
pose in  the  body  of  the  Act,  and  the  addition  of  the  words 
^limendatory  of  the  Act  of  1841/'  cannot  restrict  the  power 
•f  the  Legislature  to  the  objects  of  the  Act  of  1841^  as  ex- 


618  SUPREME  COURT  OF  GEORGIA. 


RiTM,  gnwdiftD,  ts.  Snced. 


pressed  in  its  title.  That  Act  was  to  impose  a  special  tai; 
the  Act  of  1845,  was  to  raise  a  revenue.  The  Act  to  impose 
a  special  tax,  it  was  deemed,  did  not  go  far  enough,  and  im 
the  title  to  the  uew  Acts,  the  object  was  expressed  in  lh« 
broadest  terms,  so  as  to  admit  of  any  taxation  by  the  Lrgia> 
lature,  or  of  any  provision  to  authorize  taxation  by  the  May- 
or and  Council  of  the  City  of  Columbus,  within  its  constt 
tutional  power  to  grant 

[2.]  Obvious  reasons,  founded  in  a  justifiable  policy,  rosy 
require  the  authorities  of  a  city  to  discriminate,  in  imposing 
a  tax  on  slaves  within  their  jurisdiction,  between  the  tax  oft 
slaves  of  resident  and  non-resident  persona  If  they  hare 
the  power  of  taxation,  and  their  discretion  in  that  respect  m 
not  limited,  it  cannot  be  interfered  with,  so  long  aslhey  keep 
within  the  pale  of  the  Constitution  and  laws. 

[3.]  We  do  not  find,  in  any  of  the  Acts,  authority  given  !• 
the  Mayor  and  Council  of  the  City  of  Columbus  to  levy  a 
tax  to  pay  bonds  issued  by  them  for  building  the  Mobile  and 
Cfirard  Railroad.  Without  the  delegation  of  such  authority^ 
it  is  very  certain,  apart  from  any  other  consideration,  thai 
such  power  cannot  be  exercised.  The  presiding  Judge  in 
the  Court  below,  we  must  therefore  say,  erred  in  overruling 
tl^e  ground  in  the  affidavit  of  illegality,  which  made  thato^ 
jection  to  the  levying  the  tax. 

Judgment  reversed 


BoBBBT  BrvEs,  guardian  of  John  N.   Massey,  plaintiff  in 
error,  vs.  Dudlxt  Snexd,  defendant  in  error. 

X.]  After  the  Superior  Court  has  passed  an  order  under  the  Act  of  1896^  m^ 

king  a  child  the  adopted  child  of  a  person  not  his  parent,  if  the  same  Uooia 

bavp  'h*  power  to  rescind  the  order,  it  is  a  maUer  of  discretion  with  it  wl 

1 1  •  Osvrl  oannot  control. 
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ft]  An  Ordjaary  has  so  jurudiction  to  appoint  a  guardian  for  an  Inftnt  whosa 
•■•idence  ia  out  of  hia  county. 

|i]  TiM  adopted  father  of  a  child  is  as  much  entitled  to  the  cuatody  of  hia  par* 
aa  hia  actual  parent. 


Motion  to  set  aside  order  and  judgment  of  Court  changing 
Bame  of  minor  &c.,  from  Lee  county.  Tried  before  Judge 
Allkn,  April  Term,  1858. 

At  a  prior  Term  of  the  Superior  Court  of  Lee  county,  up- 
on the  petition  of  Dudley  Suecd,  John  Needam  Massey, 
a  minor,  six  or  seven  years  old,  bad  been  declared  his 
adopted  child,  his  name  changed  to  John  Needham  Massey 
Sneed,  and  the  rights  of  each  to  be  the  same  as  if  the 
■aid  minor  had  been  born  the  natural  legirimate  child  of  the 
•aid  Dudley  Sneed.  This  proceeding  was  had  under  the  Act 
af  1855-1856. 

At  the  next  Court  Robert  Rives  presented  his  petition,  show- 
iag  that  he  was  the  i*egularly  appointed  guardian  of  said  mi- 
nor and  had  been  since  the  3d  of  October,  1855«  and  that 
said  Sneed,  upon  an  ex  parte  application,  obtained  the  judg- 
ment of  the  Court  before  recited,  without  the  knowledge, 
consent  or  approbation  of  the  plaintiff  or  the  said  minor  or 
his  friends;  and  that  said  judgment  was  unjust  and  illegal, 
because : 

IsL  It  deprives  plaintiff  of  vested  rights  secured  to  him  by 
ktters  of  guardianship  granted  before  said  judgment  was  ob- 
tained, and  previous  to  the  Act  of  the  Legislature  under 
which  said  proceeding  took  place. 

2d.  That  by  said  judgment,  defendant  acquired  vahiable 
lights  from  said  minor,  without  any  fair  equivalent  to  said 
minor. 

Sd.  That  by  said  judgment  said  child  loses  its  name,  and 
tkaa  is  estranged  from  its  family  and  friends,  to  the  great 
mortification  of  its  father's  nearest  relatives,  at  whose  so- 
Kcitation  and  entreaty  this  protest  is  made. 
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4lh.  That  said  minor  is  possessed  of  sufficient  property, to- 
gather  with  the  proffered  aid  of  friends  and  relatives  of  his  fa- 
ther, to  provide  for  him  comfortably  and  for  his  proper  iutet- 
lectnal  and  moral  training,  and  is  not  dependent  upon  Ihe 
kind  intentions  of  a  stranger  to  his  blood  and  nama 

5th.  That  said  judgment  deprives  petitioner  of  the  ens- 
tody,  care  and  control  of  said  child,  confided  and  coramitted 
to  him  by  the  proper  authority  of  Randolph  county,  with 
the  consent  of  its  paternal  and  maternal  relatives,  and  con- 
fides the  same  to  a  stranger  to  his  blood. 

6th.  That  the  Act  of  the  Legislature  is  not  only  unjust  and 
unwise,  but  unconstitutional  and  void. 

Whcrefore,he  prays  that  said  judgment  maybe  vacated  and 
set  aside. 

Whereupon  the  Court  granted  an  order  that  defeDdant 
show  cause  why  said  application  should  not  be  granted,  fca^ 
and  all  proceediugs  under  said  judgment  be  stayed  until  for* 
ther  orden 

Defendant  appeared  and  pleaded,  that  the  Court  there  had 
no  jurisdiction  of  the  matter,  because  the  question  as  to  the 
validity  of  the  judgment  bad  been  carried  to  the  Supreme 
Court 

That  the  proper  mode  to  test  said  judgment  was  by  bill  of 
exceptions  to  the  Supreme  Court 

That,  by  said  judgment,  both  defendant  and  minor  acqoif^ 
ed- vested  rights  which  this  Court  cannot  defeat 

Answering,  he  says,  that  it  is  not  true,  as  stated  in  said 
rule,  that  plaintiff  is  the  legal  guardian  of  said  minor;  that 
Needham  Massey,  father  of  said  minor,  in  the  year  1854  died 

intestate,  leaving  a  considerable  estate  of  the  value  of ^xe- 

siding  at  the  time  of  his  death  in  the  county  of  Doiigheity; 
that  some  time  previous  to  his  death,  by  marriage,  coqk 
tract  with  his  wife  Lydia,  the  mother  of  said  minor,  h^ 
appointed  and  nominated  Jesse  Cock,  of  Lee  coun^, 
brother  of  said  Lydia,  trustee  and  guardian  of  the  person 
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and  property  of  said  minor;  and  said  Cock  accepted  th^ 
appointoient  and  has  acted  under  it  until  now,  superintend- 
ing the  child*s  property.  At  the  death  of  said  Lydia,  which 
took  place  in  the  year  1852,  the  said  minor,  then  18  months 
old,  was  brought  to  the  bouse  of  defendant  by  consent  of 
father  and  guardian  of  said  child,  where  he  remained  until 
€th  August,  1857,  when,  without  the  knowledge  or  consent 
of  defendant  or  his  wife,  and  while  the  said  child  was  away 
from  defendant's  home,  he  was  carried  away  by  Sarah  Rives, 
the  wife  of  plaintiff,  and  against  thts  will  and  consent  of  the 
child  ;  that  during  the  lifetime  of  said  Massey,  the  child's 
father,  he  was  willing  and  anxious  to  have  the  child,  re- 
miain  with  defendant  and  his  wife,  who  are  as  near  of 
kin  as  Rives.  That  before  the  death  of  the  child's  father, 
plaintiff  desired  him  to  allow  the  child  to  li  e  with  him,  and 
the  father  refused,  and  preferred  the  child  to  remain  with  de- 
fendant; that  defendant  is  worth  $30,000,  and  the  child 
would  get  more  from  him  than  he  would  from  the  child,  pro- 
vided he  should  inherit  from  the  child. 

Denies  plaintifTs  not  having  notice  of  his  intention  ia 
getting  the  judgment,  and  that  the  judgment  is  right,  &c., 
and  the  letters  of  guardianship  are  void  because  the  Court 
^^nting  them  in  Randolph  had  no  jurisdiction,  the  child 
living  in  Lee,  and  had  no  property  in  Randolph,  and  that 
the  estate  of  Massey,  deceased,  in  Rives'  hands  was  fully 
administered,  and  that  Jesse  Cock  was  the  testamentary  or 
appointed  guardian  of  said  child,  and  aeted  as  sndh  a  long 
time,  providing  for  him  until  defendant  provided  for  him  i 
admits  the  child  will  get  from  his  father's  estate  6  or  (8000  ; 
that<said  Rives  has  three  children,  defendant  has  none,  and 
he  and  his  wife  are  much  attached  to  the  child ;  Rives  is  in- 
solvent, and  his  property  is  beyond  the  reach  of  his  credit- 
ors. 

It  was  agreed  that  the  Court  should  decide  the  application 
without  a  jury. 

Jesse  Cock  testified  that  Sueed  was  a  fit  and  proper  person 
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to  lake  charge  of  the  child ;  he  was  worth  from  15  to  (90,000 
over  and  above  his  debts,  and  he,  as  the  uncle  of  the  child, 
was  willing  for  him  and  his  wife  to  take  the  minor.  Thej 
bad  no  children.  Sneed  was  about  or  over  fifty  years  of  age, 
and  his  wife  about  forty-nine.  The  child's  mother  died 
when  he  was  an  infant,  and  Mrs.  Rives  nursed  him.  Mii» 
Kives  was  kind  and  affectionate  to  him,  but  thought  more  of 
her  own  children.  While  Rives*  family  was  sick,  Mrs.  Sneed 
took  the  child  home,  and  it  remained  there  until  last  August, 
when  Mrs.  Rives  again  took  it  home  from  Smithvilla  Mas- 
aey  died  at  witness' house  in -Lee  county;  deceased's  p/an- 
tatiou  was  in  Dougherty,  and  he  claimed  his  home  there* 
Witness  is  trustee  uuder  the  marriage  contract  between  Mr. 
and  Mrs.  Massey,  and  hulds  the  property  in  trust  for  the  two 
children.  Witness  heard  Massey,  a  day  or  two  before  he 
died,  say  he  wished  Mr.  and  Mrs.  Rives  to  raise  his  children. 
Said  it  was  the  wish  of  his  wife  before  her  death,  and  he 
had  no  reason  to  change  it  That  Mrs.  Rives  was  willing 
for  Mr.  Sneed  to  take  John,  but  that  he  did  not  wish  him  to 
laise  him;  had  no  objection  to  Mr.  Sneed  having  the  child 
until  he  was  old  enough  to  go  to  school,  but  then  he  must  go 
to  Mrs.  Rives  and  go  to  school,  and  both  be  raised  together. 
Regards  Rives  insolvent;  that  is, money  could  not  be  forced 
from  him  by  law.  Rives  is  a  religious  man.  The  children's 
property  in  hand  is  worth  7  or  $8000,  and  altogether  they 
are  worth  from  18  tog20,000. 

The  marriage  contract  between  Mr.  and  Mrs.  Massey  was 
introduced,  by  which  all  Mrs.  Massey's  property  before  mar- 
riage was  vested  in  Jesse  Cock,  as  trustee  for  her  and  her 
children,  free  from  the  debts,  &c,  of  her  husband,  to  be  held 
by  said  trustee  during  coverture. 

Thomas  Hughes  testified  that  he  had  known  Dudley  Sneed 
and  his  wife  a  long  time ;  had  seen  the  child  at  their  house. 
They  manifested  as  much  affection  for  it  as  if  it  had  been 
dieir  own,  and  corroborated  what  Jesse  Cock  testified  about 
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Ae  wishes  of  Mr.  Massey,  expressed  about  the  child  a  day 
•rtwo  before  his  death. 

It  was  admitted  that  Franklin  Cock,  J.  T.  Cock,  and  Jesse 
Cock,  brothers  of  Mrs.  Massey  and  uncle  of  the  child,  knew 
#f  the  intention  of  Sueed,  and  were  willing  he  should  adopt 
the  child. 

Robert  Rives  then  introduced  letters  of  administration 
granted  to  him  in  Dougherty  county  in  1854  on  the  estate 
•f  Needham  Massey,  and  letters  of  guardianship  of  John 
K.  Massey  and  Sarah  Massey,  orphans  of  said  Needham^ 
from  Randolph  county,  dated  3d  October,  1855.' 

Bives  moved  to  Ranpolph  county  in  the  winter  of  1854- 
8;  at  the  time  of  granting  letters  of  guardianship,  lived  in 
Randolph  at  Rives',  and  that  John  N.  was  at  Sneed'sin  Lee, 
and  had  been  nearly  ever  since  his  father's  death. 

Dmry  Massey  testified  be  wtis  the  only  brother  ^f  Need- 
bam  Massey,  deceased ;  his  father's  name  is  Needham ; 
etill  living,  and  is  a  man  of  considerable  property ;  and 
should  he  die  without  a  will,  these  children  will  inherit  from 
bim  a  sufficiency  to  support,  educate,  and  set  them  out  well 
in  the  world.  This  child  is  named  for  both  grandfathers, 
and  Needham  Massey  Senior,  is  deeply  mortified  and  bitter- 
ly opposed  to  his  being  adopted  by  Dudley  Sneed,  and  to  his 
name  being  changed.  He  corroborated  the  other  witnesses 
about  Mr.  Massty's  expressions  concerning  his  children, 
just  before  he  died — Rives  was  present  His  brother  was 
speaking  of  and  contemplating  the  prospect  of  death.  He 
,tfien  said  he  wanted  his  children  raised  properly ;  and  to  Mr. 
Bives  he  said  :  ^I  want  you  to  bring  them  up  in  the  nur- 
ture and  admonition  of  the  Lord;  give  them  a  good  sub- 
stantial education ;  I  had  rather  have  them  raised  with  a  good 
substantial  education,  and  start  in  the  world  without  a  cent, 
than  raised  by  Sneed  and  inherit  his  whole  fortune."  That 
Mi&  Rives  was  anxious  to  let  Sneed  have  John,  but  he  did 
moX  desire  it  He  might  stay  there  until  he  got  large  enough 
lb  go  to  school,  but  then  he  must  go  home  and  go  to  school 
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with  his  sister;  and  if  Rives  was  not  able  to  raise  theiu,wilr 
ness  must  take  them.  Witness  desired  Rives  to  raise  thei^ 
in  preference  to  Sueed,  on  account  of  his  brothers'  wish. 
Needham  Massey  said  his  wife  was  very  anxious  fey 
Mrs.  Rives  to  raise  her  children,  and  he  had  no  desire  to  al- 
ter it. 

After  argument,  the  Court  refused  to  Vacate  the  judgment 
and  plaintiff  excepted. 

^he  plaintiff  then  moved  to  have  the  grandfather  of  sau) 
child,  Needhani  Massey  Senior, appointed  guardian  adlittm 
of  said  minor  for  the  purpose  of  having  the  rights  of  said 
minor,  growing  out  of  this  transaction,  properly  represented. 

Which  the  Court  refused  to  do,  and  plaintilT  excepted  and 
assigns  error. 

V AsoN  &  Davis  ;  Wabren  &  Wabken,  for  plaintiff  in 
error. 

West  ;  Kimbrouoh  ;  McCor  &  Hawkins,  for  dofeadant  iB 
error. 

So  nearly  allied  to  the  foregoing  case  is  the  foUowing,  th# 
they  are  reported  and  decided  together. 

DdDLEY  Sneed,  plaintiff  in  error,  vs.  Robert  Rxve9,  guar- 
dian, &C.,  defendant  in  error. 

Habeas  corpus^  from  Randolph,  before  Jadge  Kidpoo. 

Dudley  Sneedsued  out  a  habeas  corpus  to  obtain  the  pofr, 
session  of  John  N.  Massey  Sneed,  the  minor  who  is  the  aal^^ 
jec.t  of  the  foregoing  case, and  introduced  in  evidence  an  exr 
emplificatioQ  of  the  record  of  the  Superior  Court  of  Loi 
county  of  the  judgment  obtained  by  him  in  said  Court,  and 
which  has  already  been  recited,  and  closed  his  casa 

Defendant  introduced  the  affidavit  of  Needham  Maaaeyaod 
J.  W.  Massey, and  a  certified  copy  of  a  rti&  nisi  granted  a)  I««r 
Superior  Court,  which  has  been  already  recited*    Rivea' 
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swer  in  the  matter  was  also  read^  which  sets  out  substantial- 
ly the  facts  as  stated  in  the  testimony  of  the  witnesses  in  the 
preceding  case,  and  that  at  the  time  he  took  the  child  from 
Snecdj  it  was  time  for  him  to  be  put  to  school,  and  that 
Sneed  surrendered  it  quietly.  He  always  considered  his 
home  the  child's  home  after  the  earnest  and  solemn  request 
of  the  children's  parents  that  they  should  raise  them.  The 
child  went  to  Sneed's  because  his  wife  was  in  feeble  health, 
and  had  her  own  sick  children  to  attend  to^  and  because  he, 
the  said  minor,  was  then  weatied. 

Defendant  closed,  and  plaintiff,  in  rebuttal,  read  the  affi- 
davits of  Jesse  and  Isaac  T.  Cock,  which  are  in  substance 
the  same  as  their  testimony  before  reported.  They  are  the 
brothers  of  the  whole  blood  of  Mrs.  Massey,  the  mother  of 
the  child,  and  of  Mrs.  Robert  Rives,  and  of  the  half  blood  of 
Mr.  Dudley  Sneed. 

Defendant  also  introduced  letters  of  guardianship  of  said 
minor,  dated  3d  October,  1855. 

To  which  plaintiff  objected  on  the  ground  that  they  were 
void. 

The  Court  overruled  the  objection,  and  plaintiff  excepted. 

The  Court  awarded  the  custody  of  the  child  to  the  defen- 
dant, and  plaintiff  excepted,  and  on  these  exceptions  assigns 
error. 

West  ;  Kimbrough  ;  McCov  &  Ha.wkins,  for  plaintiff  u 
error. 

Douglass  &  Douglass^  fox  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  Constitution  of  this  State  has  been  amended  by  add- 
ing a  section  to  the  first  Article,  declaring  that  the  Legisla- 
tore  shall  have  no  power  to  change  names,  nor  to  legitimate 
persons,  &c.,  but  shall,  by  law,  prescribe  the  manner  in 
which  such  power  shall  be  exercised  by  the  Superior  and  Ip? 
ii^rior  Court9i  and  the  privileges  to  be  epjoyed.    4<^  ^  185f 
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and  1856, /Mi^e  106.  The  Legislature,  at  the  same  session, 
passed  a  statute  prescribing  the  mauuerin  which  the  Courts 
should  exercise  the  power.  Pasct  260.  Under  this  Act,  Dud- 
ley Sneed  applied  to  the  Superior  Court  of  Ltoe  county,  ma- 
king known  his  desire  to  adopt  John  Needham  Massey,  an 
infant  son  of  Needham  Massey,  deceased,  and  to  change  his 
name  to  John  Needham  Sneed. 

The  child's  mother  was  dead.  The  child  haying  ueithec 
father  nor  mother,  no  notice  of  the  application  was  given  to 
any  one.  The  Court  passed  an  order  to  the  effect  prayed  for, 
and  further  establishing  the  relation  of  parent  and  child  be- 
tween the  said  Dudley  Sneed  and  the  said  John  Needham 
Masst^y,  by  the  name  of  John  Needham  Sneed,  the  same  as 
if  he  had  been  the  natural  legitimate  child  of  thes»aid  Dud- 
ley Sneed. 

[I.]  The  first  of  the  above  cases  is  an  application  to  the 
Ck)urt  to  rescind  the  above  order.  The  Court  below  refused 
to  rescind  it,  and  on  that  refusal,  the  case  is  brought  to  this 
Court. 

The  majority  of  this  Court  are  of  opinion  that  the  Supe- 
rior Court  had  the  power,  under  the  Constitution  and  law,  to 
pass  the  original  order,  and  that  it  was  passed  in  conformity 
with  both.  If  the  same  Court  has  the  power  to  rescind  the 
order  when  passed,  it  is  a  matter  entirely  withia  its  discre- 
cretion,  and  this  Court  will  not  attempt  to  control  thai  dis- 
cretion, and  therefore  it  affirms  the  judgment  of  the  Court 
below. 

[2.]  I  am  of  opinion  that  this  Court  has  no  jurisdiction 
of  the  causa  Conceding  the  power  of  the  Court  below  was 
anquesrionable,  there  was  no  error  in  law  or  equity  for  this 
Ciourt  to  correct,  and  under  the  Constitution  this  Court  has 
BO  jurisdiction  beyond  that.  The  section  added  to  the  Con- 
stitution prohibits  the  Legislature  from  enacting  certain  iaws^ 
or  laws  on  certain  subjects,  but  does  not  give  authority  to 
die  Courts  to  exercise  any  power  over  the  same  subjects,  bat 
doelares  that  the  Legislature  shall  prescribe  the  manner  in 
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which  the  power  to  do  these  things  shall  be  exercised  by  th« 
Courts.  I  will  notstop  to  enquire  whether  this  kind  of  im- 
plied power  can  repeal  an  express  prohibition  in  the  Consti- 
tution, to  the  Courts  to  exercise  Legislative  power.  If  th# 
Courts  hare  power  under  the  Constitution  and  the  law,  it  is 
only  a  branch  of  Legislative  power  transferred  from  the  Gen- 
eral Assembly  to  the  Courts.  If  a  question  should  arise  ia 
respect  to  the  right  of  the  child  to  inherit  Sneed's  estate  un- 
der the  order,  a  question  may  be  made,  whether  it  be  l^al 
or  constitutional,  in  the  same  manner  as  a  question  might  b# 
raised  as  to  the  constitutionality  of  a  statute  passed  for  tb» 
same  purpose. 

As  the  opinion  which  I  entertain  would  leave  the  action  of 
the  Superior  Court  without  affirmance  or  reversal  here,  il 
would  stand,  as  a  matter  of  Course,  for  whatever  it  may  be 
worth.  The  opinion  of  the  majority  of  (he  Court  must  be 
certified  to  the  Court  below,  which  is  a  judgment  of  affirm- 
ance. 

Judgment  affirmed. 

[3.]  The  other  case  was  brought  to  this  Court  on  the  judg- 
ment of  the  Court  below  on  a  writ  of  habeas  corpus,  sued 
out  by  Dudley  Sneed  against  Robert  Rives,  (or  the  purpose 
of  obtaining  the  custody  of  the  same  child,  then  in  posses- 
sion  of  the  said  Rives.  Sneed  claimed  the  child  under  the 
order  of  the  Court  making  him  the  adopted  child  of  the  said 
Sneed.  Rives  claimed  to  be  his  legal  guardian  under  the 
appointment  of  the  Ordinary  of  Randolph  county,  and  ss 
such  entitled  to  his  custody.  His  return  to  the  writ,  set  forth 
that  appointment  as  his  warrant  for  holding  the  child.  It 
was  insisted,  on  the  other  side,  that  the  letters  of  guardian- 
ship were  invalid  for  the  want  of  jurisdiction  in  the  ordinary 
who  made  the  appointment.  At  the  time  of  the  appoint- 
ment, the  child  had  beeen  for  several  years  and  then  wa\ 
residing  in  the  county  of  Lee,  but  jurisdiction  was  claimed  for 
the  ordinary  of  Randolph  county  on  the  ground  that  it  was 
the  request  of  the  deceased  father  of  the  ckild,  that  at  a  par- 
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ticular  age,  which  he  had  attained,  he  should  go  to  and  live 
with  Robert  Rives  and  his  wife.  The  Court  remainded  the 
child  to  the  custody  of  Eives,  and  that  is  the  decision  which 
is  excepted  to. 

The  residence  of  the  child,  however  occasioned,  was,  at 
the  time  of  the  appointment  of  the  guardian,  in  the  county 
df  Lee;  and  the  Ordinary  of  Randolph  had  no  jurisdiction 
of  the  case.  CobVs  Digest,  286.  The  letters  of  guardian- 
Ship,  therefore,  conferred  no  authority  on  Rires.  A  majority 
of  this  Court  is  of  opinion  that.  Dudley  Sneed,  in  conse- 
quence of  his  established  relation  of  parent  to  the  cfaf/d,  had 
a  right  to  the  custody  of  his  person ;  even  if  ihe  letters  of 
guardianship  had  been  good  and  valid.  It  is  the  opinion  of 
this  Court  that  the  presiding  Judge  in  the  Court  below  ought 
to  have  ordered  the  child  into  the  custody  of  Dudley  Sneed. 

Judgment  reversed. 


Wm,  Bbtan,  ex'or.,  &c.,  plaintiff  in  error,  v&  James  A. 
Rooks,  adm'r.,  &c.,  defendant  in  error. 

A  wife  beiDg  ODtitled  to  a  legacy,  dies  before  the  husbaad  redaces  it  to  posses- 
flion,  and  the  husband  who  survives  his  wife  twelve  months,  diiis  wilhodt 
adinintsteriDg%ii  her  estate.    A  stranger  admfmsters  on  the  wife**  estate. 

flMtf,  Chat  the  wife^s  estate  vested  in  her  hhsbend,  and  that  when  her  adffiinis* 
Crator  receires  it,  he  shall  hold  it  in  trust  for  the  next  oT  kin  of  the  hnsbaad 
or  his  legatees. 

In  Equity,  from  Twiggs  county.    Tried  before  Judge  La- 
«AK,  March  Term,  1858. 

This  bill  was  filed  by  James  A.  Books,  administrator  of 
Tabitba  Adams,  deceased,  wife  of  Obadiah  Adams^  against 
WilKaoMiryan,  executor  of  Daniel  Massoy,  deceased. 
The  following  are  the  facts  as  agreed  upon  by  counsel: 
Daniel  Mass^ifg^ryttn's  testator,  died  in  1847,  leaving  by 
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Will  to  complainant's  (Rooks')  intestate,  daughter  of  said 
Mass^,  who  died  about  'two  months  after  her  father,  two 
negroes,  Joe  and  Ned,  together  with  an  undivided  in'lerest 
Ml  remainder  in  an  estate  left  her  mother,  the  widow  of  said 
Massey;  that  her  husband,  Obadiah  Adams,  died  about 
twelve  months  after  the  death  of  his  wife,  without  reduc- 
ing  the  subject  matter  of  this  suit  into  possession,  or  ad- 
ministering upon  her  estate. 

The  bill  filed  by  Rooks,  as  admitted,  set  forth  the  forego- 
ing facts  and  prayed  for  an  account  and  recovery  of  the  leg- 
acy—the two  negroes,  Nod  and  Joe.  These  allegations 
were  admitted  by  the  answer,  and  in  addition  thereto,  Bryan 
stated,  that  as  there  were  no  debts  against  plaintiiPs  intestate, 
there  was  no  necessity  for  an  administration  upon  her  es' 
fate;  that  she  had  left  no  child  or  children,  and  that  the  ob- 
ject of  the  administration  was  to  have  the  property  inure  to 
the  benefit  of  (as  ho  had  been  informed)  a  son  legitimated  ' 
by  and  made  the  heir  of  Adams;  that  he  sold  the  negroes 
after  Adam's  death,  and  distributed  the  proceeds  of  the  sale 
between  Mrs.  Adams'  two  sisters,  one  of  whom  was  his, 
Bryan's,  wife;  that  when  a  witness  on  the  stand,  he  did  not 
atate  that  the  distribution  was  made  with  the  knowledge  or 
assent  of  Adams,  or  whether  before  or  after  his  death  ;  that 
the  sale  was  in  1848  on  twelve  months  time. 

The  complainant  proved  by  William  Bryan  the  worth  of 
Joe  and  Ned,  their  annual  hire. 

Defendant,  the  evidence  being  closed,  moved  to  dis- 
miss the  bill  because,  under  the  case  and  facts  made  and 
agreed  opon,  no  one  had  a  right  to  administer  upon  the  es- 
tate of  Tabitha  Adams  and  bring  this  suit,  except  Obadiah 
Adams,  her  husband ;  and  he,  having  died  without  reducing 
his  wife's  choses  in  action  into  possession,  or  administering 
upon  her  estate,  that  no  one  else  can  do  so,  especially  unless 
she  left  creditors. 
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The  Court  overruled  the  motion,  and  the  jury  found  tor 
eomplainant.  Whereupon  defendant  excepted^  and  a&igBf 
error. 

W«  S.  RocKVELLyfor  plaintiff  in  error. 

Samuel  Hall,  for  defendant  in  error. 

By  the  Court. — McDonald  J.  delivering  the  opinion. 

We  affirm  the  judgment  of  the  Court  beJow.  The  Ieg»» 
cy,  under  her  father's  wili^had  vested  in  MrsL  Adams  befon 
her  death.  Her  husband  having  survived  her,  was  entitled 
to  administration  on  her  estate,  real  and  personal,  and  on  her 
rights  and  credifs;  and  as  such  administrator,  might  have 
recovered  and  enjoyed  them,  and  they  would  not  have  been 
subject  to  distribution.  Cobb,  294.  But  the  husband  haviog 
neithe.r  reduced  his  wife's  property  to  possession  during  her 
life,  nor  administered  on  her  estate  after  her  death,  it  is  now 
insisted  that  her  estate  goes  to  tier  next  of  kin,  and  thatcom- 
plainaut,  as  her  administrator,  cannot  recover;  that  tlie  estate 
has  already  been  distributed  according  to  law.  The  statute 
declares  that  the  husband  shall  hold  it,  and  that  it  shall  not 
be  subject  to  distribution.  It  is  not,  therefore,  distributable 
amongst  the  wife's  next  of  kin.  It  must  vest  in  the  hus- 
band, and  why  are  not  his  represnntatives  entitled  to  it? 
Sqtiib  vs.  iVyn,  1  Peere  WUlinms^  378;  Cart  vs.  Bees,  dial 
in  this  case;  Elliot  vs.  Collier ^  3  •Sttkyns^  526 ;  Stewart  99. 
Stewart,  1th  John.  Ch.  Rep.,  229.  The  right  of  administre- 
tion  following  the  right  of  estate,  the  husband's  next  of  kin 
are  entitled  to  the  administration.  But  if  any  one  else  ad- 
minister, even  if  it  be  the  next  of  kin  of  the  wife,  he  shall 
hold  it  in  trust  for  the  next  of  kin  of  the  husband  or  his 
legateeSi 

Judgment  affirmed 
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Jacob  Russsli,  plaintiff  in  error,  vs.  John  F.  Abnold,  de&ndo 

ant  in  error. 

The  Aet  of  1S45,  exempting  the  lUUj,  we^ly,  or  monthly  wages,  of  joamejnita 
meeluuiiof  and  day  laborers,  Arom  gamiBhment^  is  not  repealed  by  the  repealing  M^ 
tlon  of  the  general  attachment  Act  of  185#. 

Certiorari,  from  Bibb  county.  Tried  before  Judge  Lamab, 
May  Term,  1858. 

John  F.  Arnold  sued  Jacob  Bussell  in  a  Justices  Court,  and 
garnisheed  tlie  South  Western  Railroad,  and  on  the  return 
of  the  answer  to  the  garnishment^  plaintiff  moved  to  enter  up 
judgment  against  the  garnishee ;  to  which  the  defendant  ob- 
jected on  the  ground,  that  the  monthly  wages  of  laborers  and 
mechanics  are  exempt  from  the  laws  of  garnishment  The  an- 
swer of  the  garnishee  was,  that  they  were  indebted  to  Rus- 
sell $33,  for  one  month's  wages  as  a  fireman  for  one  of  their 
engines,  he  having  been  employed  by  them  as  such  fireman  at 
f  S3  per  month,  payable  monthly;  which  objection  the  Justice 
overruled,  and  defendant  certioraried  the  case  to  the  Superior 
Court ;  said  Court  sustained  the  decision  of  the  Justices  Court 
and  defendant  excepted. 

Lakisr  &  Andeeson,  for  plaintiff  in  error. 

W.  T.  Massey,  for  defendant^in  error. 

By  the  Court — ^Benning,  J.  delivering  the  opinion. 

In  1845,  the  General  Assembly  passed  an  act  in  the  follow- 
ing  words:  ^  That  from  and  after  the  passage  of  this  act,  all 
joarneyraen  mechanics  and  day  laborers  shall  be  exempt 
from  the  process  and  liabilities  of  garnishment,  on  their  dai- 
ly, weekly^or  monthly  wages,  whether  in  the  hands  of  em- 
ployees or  others."     Cobb  Dig.  88, 

On  the  4th  of  March,  1856,  the  General  Assembly  passed 
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m  general  act  relating  to  attachments  and  garniehmeatSi  of 
isrhich  act,  the  55th  section  is  in  the  following  words : 

^That  all  Acts  and  parts  of  Acts  upon  the  subject  of  attack* 
ments  and  garnishments,  be  and  the  same  are,  hereby,  re- 
pealed.'' ^ct8  ^1855-56,  38. 

In  the  present  case,  the  Court  below  held,  that  this  section 
repealed  the  former  Act    Was  that  decision  right  ? 

We  think  not.    . 

On  the  5th  of  March  1856,  the  next  day  after  the  date  of 
the  Act  containing  the  repealing  section  aforesaid,  the  Gen- 
eral Assembly  passed  an  Act  of  which,  the  first  section  is  in 
the  following  words: 

^  That  in  all  cases  hereafter,  where  any  ^  fa^  or  attach- 
ment shall  be  issued  from  any  of  the  Courts  of  this  State, 
the  defendant  or  defendants  in  said^./a.,  shall  be  aulhoTiz- 
ed  to  present  to  the  levying  officer,  a  schedule  of  such  prop- 
erty as  may  be  exempt  from  levy  and  sale,  and  upon  failure 
of  the  defendant  to  do  so,  then  the  wife  of  defendant,  or  any 
of  the  children,  or  any  one  who  shall  appear  as  the  next  friend 
of  said  wife,  or  child,  or  children,  shall  be  authorized  to  do  so, 
provided,  that  said  next  friend  shall  give  notice,  under  oath^ 
that  the  same  is  done  in  good  faith ;  and  when  this  shall  be 
done,  if  the  levying  officer  shall  levy  and  sell  said  property,, 
he  shall  be  liable  to  be  sued  for  trespass.''    Id.  232. 

This  is  an  Act  in  aid  of  the  exemption  Acts ;  the  pas* 
oage  of  it  shows,  therefore,  that  the  legislature  must  have  coo* 
aidered  those  Acts  as  still  in  force,  notwith>tanding  the  pas- 
sage of  the  said  repealing  law  on  the  day  previous.  The  pas- 
sage of  the  Act  may,  therefore,  be  taken  as  showing,  that  the 
words  ^  Acts  and  parts  of  Acts  upon  the  subject  of  attachments 
and  garnishments,"  contained  in  the.repealing  law  of  the 
day  previous,  were  intended  by  the  Legislature,  not  to  include 
die  Acts  exempting  certain  property  of  certain  classes  of  per- 
sons from  their  debts,  (which  is  exempting  it  from  all  legal 
process  whetlyr  by  attachment,  garnishment,  or ^E, /a.)  The 
two  laws  were  passed  by  the  same  legislature,  and  with  the  in* 
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lenral  of  but  a  Angle  day,  between  the  passage  of  the  one,  and 
the  passage  of  the  other.  \ 

Courts  must  construe  the  words  of  a  law,  in  the  sense  in  \ 
which  the  words  are  used  by  the  Legislature,  even  should  J 
sneh  a  construction  do  violence  to  the  words.  / 

But  would  construing  these  repealing  words,  as,  not  extend- 
ing to  the  exempting  laws,  be,  of  necessity,  doing  violence  to 
the  words  ?  In  short,  is  the  ^  subject''  of  the  said  Act  of  1845, 
(one  of  the  exempting  laws,)  <^  garnishments ;''  or  is  it  not 
lather  exemption  9  The  object  of  the  Legislature  in  passing 
that  Act,  was  to  exempt  *^  wages,''  in  the  cases  to  which  the 
Act  refers,  from  (A^  </ed/^  of  the  laborer  or  mechanic;  the 
means  taken,  was  merely  to  relieve  the  wages  from  liability 
to  garnishment — they  as  a  debt,  not  being  liable  to  be  reach* 
ed  by  any  other  process.  And,  certainly,  what  the  legislator, 
in  making  a  law  has  for  his  end,  may,  with  as  much  proprie- 
ty, as  what  he  takes  for  his  means,  if  not  with  more,  be  call- 
ed the  ^  subject"  of  that  law. 

There  is  then  as  much  reason  to  say,  that,  exemption 
from  debt  was  the  ^  subject"  of  the  Act  of  1645,  as  there  is  to 
aay,  that  garnishment  was  the  subject  of  the  Act ;  is  there  not 
more? 

Holding,  therefore,  that  words  which  say,  they  repeal  all 
Acts  on  the  ^subject"  of  garnishment,  do  not  repeal  this  Act 
of  1845,  is  not  by  any  means,  of  necessity,  doing  violence 
to  the  words.  As  well  might  we  say,  that  holding  that  the 
words  do,  repeal  that  Act  is,  of  necessity,  doing  violence  to  the 
words !  In  effect,  the  Act  is  one  which  makes  the  wages  to 
which  it  refers,  exempt  from  debtj  not  merely  from  ofie  mode 
of  collecting  a  debt. 

We  think,  then,  that  the  Court  below  erred  in  holding  that: 
the  Act  was  repealed,  by  the  repealing  section  of  thegenerak 
attachment  Act  of  1856. 

Judgment 
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John  M.  Christian,  plaintiff  in  error,  vs.  Lucius  Mansfield, 

defendant  in  error. 

Wben  the  party  resides  out  of  the  conniy,  the  attorney  may  make  the  showing  far  a 
eontinaanoe,  proTided  for  by  the  35th  mk  of  Court  The  eaae  is  the  sfms^  whsm 
the  privy  liahle  over  to  the  party,  resides  oat  of  the  county,  if  it  is  he  thut  d«fc«d« 
the  8uiU 

Complaint,  from  Stewart  county.  Tried  before  Judge 
KiPDoo,  April  Term,  1858. 

This  was  a  suit  against  John  M.  Christian  on  a  note,  signed 
by  James  C.  Christian  as  principal,  and  Thomas  Srorall  and 
John  M.  Christian,  securities. 

When  the  case  was  called  for  trial,  defendant  by  his  coun- 
sel moved  for  a  continuance,  stating  together  with  other  mat- 
ters, that  they  were  employed  by  James  C.  Christian,  whd 
was  a  resident  of  Randolph  county,  and  who  was  the  prin- 
cipal in  said  note  sued  on;  that  the  defendant,  John  M.  Chris- 
tian, who  was  absent,  was  only  security,  and  a  resident  of 
Stewart  county. 

The  Court  refused  the  motion,  and  the  case  was  tried  and 
verdict  rendered  for  the  plaintiff,  whereupon  defendants  coun- 
sel excepted  and  assign  error. 

Tucker  &  BEALL,for  plaintiff  in  error. 

J.  L.  WiMBERLT,  for  defendant  in  error. 

Bjfthe  Court. — Benning,  J.  delivering  the  opinion. 

According  to  the  exposition  which  the  35th  rule  of  Court 
has  received  in  practice,  the  attorney  may  make  the  showing 
for  a  continuance,  when  the  party  resides  out  of  the  county. 
And  so  is  the  common  law.     Tidd  Prac  122,  H.  Black, 

637. 

In  the  present  case,  James  C.  Christian  was  the  principal 
in  the  note,  and,  though  not  himself  sued,  was  defending  the 
suit,  which  was  against  John  M.  Christian,  a  surety.     Tuck- 
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er  &  Bean  were  the  attorneys  of  James  C,  as  the  principal 
He  then  was  a  privy  to  the  suit,  and  as  such,  would  have 
been  bound  by  the  judgment,  as  between  himself  and  John 
M.  Christian. 

This  made  him  occupy  such  a  relation  to  the  suit,  we 
think,  as  to  give  him,  with  respect  to  continuances,  the  rights 
which  he  would  have  had,  if  he  had  been  a  party  to  the 
suit. 

He  resided  out  of  the  county. 

We  think,  therefore,  that  the  case  was  one  in  which  the 
attorneys  might  make  the  showing  for  a  continuance.  And 
therefore,  we  think,  that  the  judgment  of  the  Court  below 
was  erroneous. 

Judgment  reversed  and  new  trial  ordered. 


Fbances  Holliday,  plaintiff  in  error,  vs.  Jebsmuh  Riodan, 

defendant  in  error. 

To  entitle  a  party  to  the  process  authorized  by  the  act  of  1S30,  to  authorize  the  i3au- 
iogofwritsof  ntf  fzffdt^c,  the  offldaTit  of  the  party  apply  in  &  required  by  the 
atatttte,  must  be  positive. 

Equity,  from  Worth  county.  Decision  on  demurrer  by 
Judge  Lamar,  April  Term  1858. 

Jeremiah  D.  Riodan  filed  his  bill  against  Frances  Holliday  in 
which  he  alleged  that  he  was  the  guardian  of  hisjdaughter  Fran- 
ces, legitimate  child  of  his  marriage  with  Jarra  Lane,  a  widow, 
daughter  of  John  Smith,  deceased.  John  Smith  died  leaving 
children  by  his  first  wife,  to-wit:  Frances  Holliday,  Elizabeth 
Russell  and  Jarra  Lane,  and  also  leaving  a  will  which  was 
I«roven  and  admitted  to  record. 
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The  bill  further  sets  forth  certain  eq,uitable  claims  of  Rio- 
dan,  asguardian,  in  right  of  his  daughter  Frances,  to  the  prop- 
erty left  by  the  will  of  Smith ;  that  the  balance  of  the  prop- 
erty, (stating  the  amount)  in  the  possession  of  defendant,  is 
now  in  Worth  county ;  that  he  apprehends  said  property  will 
be  removed  beyond  the  limits  of  the  State,  and  his  rights  mb 
guardian,  and  the  rights  of  his  ward,  will  be  impaired  unless 
a  remedy  be  given  him  against  their  removal,  and  prays  for 
a  writ  of  quia  timet  against  Frances  Holliday. 

Which  bill  was  demurred  to  for  want  of  equity  and  juris- 
diction ;  and  because  the  bill  does  not  allege  the  n^roes  were 
in  Worth  county,  at  the  time  of  the  filing  of  the  bill,  or  are 
now,  and  that  the  oath  verifying,  the  bill  was  not  sufficient, 
because  complainant  failed  to  give  bond,  &c. 

Complaiuant  swore  to  the  facts  in  the  billy  to  the  beat  qfhit 
knowledge  and  belitf.  And  after  the  decision  of  the  Court  sus- 
taining said  demurrer,  complainant  moved  to  amend  his  bill 
by  alleging  the  residence  of  defendant  to  be  in  the  county  of 
Worth,  and  that  the  negroes  were  there  at  the  time  of  filing 
said  bill,  which  the  Court  permitted  and  defendant's  coansel 
excepted  and  assigned  error. 

Stbozieb  &  Smith,  for  plaintiff  in  error. 

Clarke  &  Lippett,  for  defendant  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

« 

The  Judgment  of  the  Court  below  must  be  reversed,  on  the 
ground  that  the  affidavit  is  not  sufficient  in  law,  to  entitle  the 
comf  lainant  to  the  strong  remedy  he  prays  for.  The  bill  al- 
leges that  the  complainant  entertains  serious  apprehensions 
that  the  property  will  be  removed  beyond  the  limits  of  the 
State,  aud  that  his  rights  as  guardian  and  the  rights  of  bis 
ward,  will  be  impaired  unless  a  remedy  be  afforded  for  the 
preservation  thereof.  He  deposes  that  the  facts  contained  in 
the  bill  are  true  to  the  best  of  his  knowledge  and  beUtf. 
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The  affidavit  required  by  the*  statute,  Cobb  527,  is  positiTei 
An  affidavit  to  the  best  of  the  knowledge  and  belief  of  the 
complainant  is  not  the  affidavit  required  by  the  act  Of  some 
of  the  facts  necessary  to  be  positively  sworn  to,  he  may  have 
no  kaowledge,  and  may  have  no  reasons  for  believing  them 
true. 

The  bill  was  amended  in  the  Court  below  so  as  to  remedy 
objections  respecting  the  jurisdiction  of  the  Court  and  the 
hcus  of  the  property. 

The  facts  alleged  in  the  bill  are  sufficient  to  entitle  the 
complainant  to  the  remedy  he  asks,  if  the  affidavit  weresuf* 
ficient;  but  that  being  insufficient,  we  reverse  the  judgment 
of  the  Court  below,  with  instructions,  however,  to  allow  the 
complainant,  if  he  desires  it,  to  make  an  affidavit  in  conform- 
ity with  the  statute,  and  thereupon  to  grant  to  complainant 
the  relief  to  which  he  may  be  entitled  under  the  act 

Judgment  reversed. 


Nbu.  McColoak,  plaintiff  in  error,  vs.  Neil  McKat,  defen- 
dant in  error. 

It  if  ftlmotft  a  mftttM  of  eoarie,  to  Itt  in  new  eridenM  on  a  poinl^  to  mto  a  aoa* 
foit 

Assumpsit,  from  Sumter  county.    Tried  before  Judge  Ai^ 
UBir,  March  Term,  1858. 

Plaintiff,  McColgan,  sued  defendant  McKay  on  the  follow- 
ing bill  of  particulars. 

Neil  McKay  to  Neil  McColgan,  Dr. 

To  balance  on  settlement  of  partnership  between  you  and  me 
founds  and  acknowledge  due  me,  0520,00. 


C»     SUPREME  COURT  OF  GEORGIA. 
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On  the  trial  plaintiff  offer^d'iii  evidence  an  accoant,  stal- 
ing items  particularly,  signed  by  the  defendant  The  pan  of 
this  bill  of  exceptions  giving  a  copy  of  this  account  is  written 
^0  badly  as  not  to  be  res^dable.  Defendant's  counsel  objected 
to  the  account  upon  the  ground  that  there  was  no  suffi- 
cient evidence  to  authorize  the  plaintiff  to  recover;  upon 
wliich  motion  tho  Court  remarked  that  he  would  allow  it  to 
go  to  the  jury,  to  which  the  plaintiff  excepted. 

Plaintiff  closed  his  case  and  defendant  moved  for  a  non- 
suit, which  the  Court  granted.  The  plaintiff  moved  to  be 
allowed  to  open  his  case  and  prove  that  the  paper  which  was 
admitted  to  be  signed  by  defendant  was  given  in  1853,  ailer 
a  full  and  fiual  settlement  of  the  partnership,  set  out  in 
the  declaration,  and  was  an  acknowledgment  of  an  indebted- 
ness of  ^520,  from  the  defendant  to  the  plaintiff,  which  the 
Court  refused,  holding  that  when  the  plaintiff  closed  his  case, 
he  closed  taking  all  the  responsibility  of  what  the  Court 
would  decide,  and  the  case  could  not  be  opened,  especially 
when  the  plaintiff  had  notice  of  the  previous  rulings  of  the 
Court  in  the  case ;  whereupon  plaintiff  excepted,  and  assigns 
the  same  as  error. 

Hawkins,  for  plaintiff  in  error. 
McCav,  (or  defendant  in  error. 
By  the  Court. — Bennino,  J.  delivering  the  opinion. 

We  think,  that  the  motion  of  McColgan,  the  plaintiff  for 

leave  '^to  open  his  case,  and  prove  that  the  paper"  ^  was  an 

acknowledgment  of  an  indebtedness  for  the  amount  of  five 

hundred  and  twenty  dollars,"  should  have  been  granted; 

especially,  as  McColgan  resisted  the  nonsuit,  insisting  that 

Courts  have  no  power  to  grant  a  nonsuit  against  the  consent 

of  the  plaintiff  and  it  is,  at  least,  a  very  doubtful  question 

whether  he  was  not  right  in  this  position.    See  1.  Pet.  H 
4S9. 
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It  is  almost  a  matter  of  course,  to  let  in  evidence  upon  a 
point,  to  save  a  non-suit  'The  practice  is  commended  by 
every  consideration  of  expediency. 

We  think,  then,  that  the  Court  below  erred  in  refusing 
this  motion. 

Judgment  reversed  and  case  reinstated. 


Thomas  D.  Cottle,  plaintiff  in  error,  vs.  Joel  Dodson,  de- 
fendant in  error. 

A  claim  of  slave  levied  on    to  satiafy  an  cxoontion  issaed  firom  a  Juetioes  Court, 
miut  be  returned  to  the  Saperior  or  Inferior  Oonrt  whichever  may  bo  first  held. 

Claim,  from  Marion  county.  Tried  before  Judge  Worbill^ 
March  Term,  1858. 

When  said  cause  came  to  be  tried,  it  was  moved  to  dis- 
miss the  claim,  on  the  ground  that  the  same  was  interposed  on 
a  Justice  Court ^./<7.,  to  a  levy  on  a  negro  slave  made  before 
the  November  Term  of  the  Inferior  Court,  and  should  have 
been  returned  to  said  Court  Whereas  it  was  returned  to  the 
March  Term  of  the  Superior  Court.  Whereupon  the  Court 
refused  to  entertain  jurisdiction  and  dismissed  the  case. 

This  motion  was  on  the  part  of  claimant,  and  the  plain- 
tiff  iujifct.  excepted  and  assigns  error. 

Davis  &  Hunsoir,  fdr  plaintifif  in  error. 
fitAH  &  Oliver,  for  defendants  i^  error. 
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jE^  the  Court — ^McDonalDi  J.  delirering  the  opinion. 

The  statute  requires  that  claims  of  slaves,  levied  on  bf 
virtue  of  a  writ  ofJL  feu  issued  from  a  Justices  Court,  shall 
be  returned  to  the  next  Term  of  the  Superior  or  Inferior 
Court,  which  ever  may  first  happen,  there  to  be  tried.  The 
law  regulating  thus,  the  time  and  place  of  trial,  the  parties 
are  bound  to  take  notice  of  it,  and  we  must  presume  that  the 
parties  will  respectively  prepare  for  trial  in  the  proper  form. 
If  the  Sheriff  fail  to  make  a  return  as  the  law  directs,  the 
plaintiff  in  execution  or  claimant,  may  move  a  rule  againsC 
him  for  the  return  of  the  claim. 

The  Court  below  ought  to  have  stricken  the  case  from  his 
docket  It  had  no  more  authority  to  dismiis  the  claim  than 
to  try  it,  aud  I  suppose  all  it  did  was  to  strike  it 

Judgment  affirmed 


Samitxl  W.  Bbooks,  plaintiff  in  error,  vs.  Feahcis  S.  Colbt, 

adm'r,  &c.,  defendant  in  error. 

Ho  errtr  for  (ho  Ooiut  (o  allow  »  oomplAinant  to  reioind  mi  ordor,  to  SBond  tht 
bill,  pMsod  on  his  own  ^>pUoation  and  for  hia  own  benofit^  tiie  Ull  hariag  aii 
b«en  nmoDdod. 

In  Equity,  from  Randolph  county.    Decbion  by  Judge 
KiDDoo,  November,  adjourned  Term,  1857. 

A  bill  filed  by  the  administrator  of  J.  M.  Colby  against 
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Brooks,  as  the  surviving  partner  of  J.  M.  Colby  &  Ca,  for  ae- 
connt  and  settlement 

On  the  trial,  while  the  complainant's  attorney  was  reading 
thebill  to  the  jury,  the  defendant's  attorney  called  his  attention 
to  an  order,  passed,  October  Term,  1855,  on  motion  of  com- 
plainant's counsel,  striking  out  that  part  of  said  bill,  relative 
to  two  specified  notes.  Complainant's  attorney  moved  to  re- 
scind the  order,  and  the  defendant's  attorney  objected ;  Court 
allowed  the  motion,  the  order  was  drawn  and  put  upon  the 
minutes,  reciting,  moreover,  that  the  bill  had  not  really  been 
amended  under  the  first  order ;  defendant  excepted  and  as- 
signs error. 

W.  C.  Pebkins,  for  plaintiff  in  error. 

TucKSB  &  Beall,  for  defendant  in  error. 

Bjf  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  order  to  amend  the  bill  which  was  put  on  the  min- 
utes,  and  which  it  was  now  proposed  to  rescind,  was  moved 
by  complainant,  and  can  be  considered  nothing  more  than 
leave  to  amend.  After  obtaining  the  order  the  complainant 
did  not  amend,  and  the  bill  of  complaint  remained  as  it 
was. 

The  order  to  amend  was  do  amendment,  when  moved  by 
the  party,  at  whose  instance  it  was  granted,  for  his  own  ben- 
efit, it  was  not  compulsory.  The  bill  was,  in  fact,  not  amend- 
ed. A  bill  is  amended  by  either  striking  out  or  inserting 
matter,  or  engrossing  the  bill  anew,  adding  the  new  matter^ 
and  so  marking  it  as  to  distinguish  it  from  the  original  mat- 
ten  This  is  the  mode  of  amendment  in  England.  We  fol- 
low it,  except  that  we  seldom  engross  the  bill  anew.  There 
was  no  error  allowing  the  order  to  amend  to  be  rescinded^ 
although  that  was  not  necessary  to  entitle  the  complainant  to 
rely  on  the  bill  as  it  stood  unamended. 

Judgment  affirmed. 
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Shelton  et  al.  ts.  Wrigbt,  adm'r. 

Joseph  T.  Shelton,  et  al.,  plaintfflb  in  error,  v8l  John  B. 
Wbioht,  administrator  of  Mabt  M.  Sbeltov^  deceased, 
defendant  in  error. 

An  UldgiUaate  child /«//3r  legitimated  faj  aa  Act  of  tlie  L<^ialatiiny  pMied  hy  t^ 
proeuement  of  theputatire  father,  becomes  hia  lawfliil  child,  and  sach  child  and 
his  lawful  children,  open  the  death  of  cither,  inteatate^  inherit  from  each  other. 

Eqaity,  from  Taylor.  Decision  on  demurrer  to  bill,  and 
demurrer  to  plea  to  bill,  by  Judge  Lamar,  April  Term,  1858. 

This  bill  was  filed  by  the  children  and  heirs  at  law  of  Da- 
vid Shelton,  deceased,  against  John  B.  Wright,  administrator 
of  Mary  Martha  Shelton,  deceased. 

The  bill  alleges  that  David  Shelton,  was  tlie  father  of 
a  girl  child  called  Mary  Martha  Nix;  that  said  child  was 
born  out  of  lawful  wedlock ;  that  she  was  recognized  and 
claimed  by  said  David  as  his  child,  and  that  in  1854,  he  pro- 
cured an  Act  of  the  Legislature  to  be  passed,  changing  her 
name  from  Nix  to  that  of  Shelton,  and  fully  legitimating  her, 
and  making  her  one  of  his  heirs  at  law.  That  said  DaTid,in 
life,  made  a  will  by  which,  among  other  things,  he  bequeath- 
ed to  said  Mary  Martha  three  thousand  dollars;  and  after- 
wards said  David  departed  this  life,  and  said  will  was  proven 
and  recorded,  and  letters  testamentary  granted  to  R  H.  Wor- 
rill.  That  afterwards  the  said  Mary  Martha  died  intestate, 
leaving  next  of  kin,  the  complainants ;  that  after  her  death, 
letters  ofadiiiinisU'ation  were  granted  to  Robert  H.  Dixon  and 
John  B.  Wright,  on  her  estate;  that  R  H.  Dixou  has  since 
died,  and  that  since  his  death  the  executor,  Worrill,  has  paid 
over  to  the  surviving  administrator,  the  three  thousand  dol- 
lars by  said  will  bequeathed  to  said  Mary  M.,  and  that  said 
sum  fs  ih  the  bands  6f  said  administrator,  to  be  divided  be- 
tween her  next  of  kin ;  that  said  Mfary  M.  dying  at  the  age  of 
six  years,  owing  no  debts,  the  administrator  has  waived  his 
right  of  delaying  this  suit  twelve  months  after  letters  of  ad- 
ministration granted  him;  and  that  they  hav6 requested  said 
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administrator  to  distribute  and  pay  to  them  the  said  sum  of 
three  thousand  dollars,  and  that  he  has  refused  so  to  do.  The 
prayer  of  the  bill  is,  to  compel  the  administrator  to  pay  to 
and  account  to  them  for  this  said  sum. 

The  defendant  plead  to  the  bill,  that  complainants  had  bo 
interest  in  the  subject  matter  of  the  suit,  for  that  they,  nor, 
either  of  them,  are  the  heirs  at  law  of  said  Mary  Marthaj 
that  said  Mary  Martha  was  the  illegitimate  daughter  of  one 
Nancy  Nix,  who  is  still  living,  and  that  said  Mary  Martha,  at 
the  time  of  her  death,  had  living  a  brother  and  sister,  also 
illegitimate  children  of  said  Nancy  Nix,  and  older  than  said 
Mary  Martha,  who  are  now  living  ^  that  said  Mary  Martha 
was  aged  six  years,  and  that  after  her  birth,  said  David  Shel« 
ton  had  a  lawful  wife  then  living,  and  had  such  wife  many 
years  before  that  time,  and  that  complainants  are  the  issue 
of  said  legal  marriage,  and  that  said  Shelton  and  said  Nancy 
Nix  were  never  married ;  that  said  Shelton  left  a  valid  will, 
disposing  of  his  whole  estate ;  that  said  Act  of  1854,  legiti- 
mating said  Mary  Martha,  and  changing  her  name,  was  not 
procured  or  assented  to  by  said  Mary  Martha,  or  by  her  said 
mother,  brother  or  sister,  or  either  of  them,  and  if  valid, 
which  is  denied,  does  not  determine  or  prescribe  who  shall 
be  the  heirs  at  law  of  said  Mary  Martha,  but  left  the. law  in 
relation  thereto,  as  it  heretofore  stood. 

Defendant  also  demurred  to  the  bill  because, 

1st  The  complainants  had  no  interest  whatsoever  in  die 
suit. 

2d.  Because  said  Act  of  1854  does  not  constitute  complain- 
ants, or  either  of  them,  the  heirs  at  law  of  said  Mary  Mar- 
tha Shelten. 

3d.  Because  there  is  no  equity  in  complainants'  bill ;  and 
moved  the  same  be  dismissed. 

Complainants  demurred  to  the  plea  of  defendant ;  and  by 
agreement,  the  demurrer  to  the  bill,  and  the  demurrer  to  the 
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plea,  were  consolidated,  to  be  heard  and  decided  together 
and  after  argument,  the  Court  decided,  ordered  and  decreed, 
that  the  demurrer  to  the  bill  ^be  ^sustained  and  the  bfll  di»- 
misaed,  and  further,  that  the  demurrer  to  the  plea  be  ovi»- 
ruled;  to  which  decisions,  orders  and  decrees,  complainantB 
^pted,  and  on  the  same  have  assigned  error. 


Smith  &  Pov,  for  plaintifis  in  error. 

A.  F.  OwBN  J  Stubbs  &  Hill,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  complainants  in  the  bill  are  legitimate  children  of  Da- 
Shelton,  late  of  Talbot  county,  deceased.  They  claim  to 
be  heirs  at  law  of  Mary  Martha  Shelton,  a  daughter  of  the 
aaidvDavid  Shelton,  born  out  of  lawful  wedlock,  but  fully  le- 
gitimated and  made  the  heir  at  law  of  the  said  David  Shelton^ 
and  made  capable  of  inheriting  his  property  as  though  she 
bad  been  born  in  lawful  wedlock.  Shelton,  by  his  last  will 
and  testament,  gave  her  a  legacy  of  three  thousand  dollars. 
She  survived  him  but  a  short  time,  and  the  complainants  are 
claiming  of  her  administrator,  that  legacy,  as  her  heirs  at  law. 
The  defendant  demurs  to  the  bill,  on  the  grounds,  viz : 

Ist  That  complainants  show  that  they  have  no  interest 
whatever  in  the  subject  matter  of  the  suit 

2d.  That  the  Act  of  24th  February,  1854,  (the  legitimating 
Act,)  does  not  constitute  the  complainants,  or  either  of  them, 
beirs  at  law  of  the  intestate. 

dd«  Because  there  is  no  equity  in  the  complainants'  bill. 

The  defendant  pleaded  also  to  the  bill,  that  the  complain- 
aatsare  not  the  heirs  at  law  of  the  intestate;  but  that*  prior 
C«  the  Act  of  legitimation  of  the  said  Mary  Martha,  she  was 
the  illegitimate  daughter  ofNancy  Nix,  and  that,  at  the  time 
of  her  death,  she  left  a^brother  and  sister,  illegitimate  chit- 
dren  of  the  said  Nancy  Nix;  that  the  said  Shelton,  at  andaf- 
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ler  the  birth  of  the  said  Mary  Martha,  had  a  lawful  wife 
then  living,  and  had  sach  wife  many  years  before  that  time, 
and  that  complainants  are  the  issue  of  that  lawful  marriage; 
that  the  legitimating  Act  was  not  procured  or  assented  to  by 
the  said  Mary  Martha,  her  mother,  or  her  brothers,  and  that 
the  said  Act,  if  yalid,  does  not  define,  prescribe  or  determine 
who  shall  be  the  heirs  at  law  of  the  said  Mary  Martha,  but 
left  the  law  in  relation  thereto,  as  it  theretefore  stood. 

The  complainants  demurred  to  the  defendant's  plea,  and 
the  Court  heard  argument  of  both  demurrers  at  the  same 
time,  and  overruled  the  demurrer  to  the  plea,  but  sustained 
the  demurrei^o  the  bill  and  dismissed  the  bill ;  and  com- 
plainants except. 

The  bill  charges,  that  the  Act  of  legitimation  was  procured 
to  be  passed  by  David  Shelton. 

The  rights  of  the  complainants  depend  upon  the  construc- 
of  the  Act  of  legitimation  ;  and  such  Acts,  I  admit,  must  be 
construed  strictly*  If  Shelton  had  died  intestate,  what  was 
to  prevent  this  child  from  inheriting  his  estate,  or  a  part  of  if,, 
at  least?  The  Act  was  procured  to  be  passed  by  Shelton.  The 
property  was  his,  which  it  would  have  been  entitled  to  inherit, 
if  he  had  died  intestate.  There  was  no  vested  right  to  it  in 
any  one  else,  to  make  his  or  her  consent  necessary  to  the  va- 
lidity of  the  Act  The  will  was  made  before  the  Act,  but  the 
property  did  not  vest  in  the  legatee  until  the  death  of  the 
testator,  which  was  after  the  Act  was  passed.  The  Act  therefore, 
interfered  with  no  vested  right  of  the  child.  The  money  alone 
is  in  contest  here ;  that  was  bequeathed  by  Shelton.  If  the 
Act  had  not  been  passed,  he  might  have  changed  the  phra- 
seology of  the  will  in  regard  to  the  money,  and  might  have 
given  it  to  his  own  children,  as  he  did  the  negroes,  in  the  event 
of  the  death  of  his  child  without  children.  He  might  have 
allowed  it  to  stand  to  aid  it  in  marriage.  We  cannot  telL 
So  far  as  the  act  of  legitimation  affected  rights  of  property 
coming  from  him,  whether  by  descent  or  purchase,  his  con- 
sent was  all  that  was  necessary  to  give  it  validity.    He  had  a 
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right  to  prescribe  the  condition  on  which  any  portion  of 
property  should  pa^s  to  it,  whether  it  passed  by  his  will,  or 
by  legislatiye  Act^  passed  by  his  procurement  If  the  chUd 
were  fully  legitimated  as  his  child,  she  became  his  legitimate 
child  for  all  purposes,  and  the  words  added,  which  made  her 
capable  in  law  of  inheriting  his  property,  as  if  she  had  been 
born  in  lawful  wedlock,  gave  strength  and  force  to  the  enact- 
ment, and  was  not  intended  to,  and  did  not  limit,  the  effect 
of  the  previous  comprehensive  language.  The  child,  then, 
was  fully  legitimated  as  the  child  of  David  Shelton.  If  she 
were  his  lawful  child,  she  could  not  have  been  restricted  in 
the  enjoyment  of  all  the  rights  and  privileges  df  hiscfaildren, 
bom  in  lawful  wedlock,  and  one  of  the  rights  and  privileges 
#f  lawful  children  is,  to  inherit  from  each  other.  If  one  of 
the  other  children  of  Shelton  had  died  intestate,  and  without 
issue,  what  was  to  hinder  the  legitimated  daughter  from  co- 
ming in  as  a  legal  distributee  in  the  estate?  If  she  wonid 
have  had  aright  to  come  in  and  share  the  estates  of  others  of 
his  children,  who  had  died,  now  that  she  is  dead,  they  come 
in  and  take  her  estate. 

If  the  illegitimate  had  been  entitled  to  an  estate  independ- 
ent of  that  derived  from  Shelton,  and  one  that  he  could  not 
acquire  without  the  consent  of  the  child,  and  Shelton  had  an 
Act  of  legitimation  passed,  the  effect  of  which  would  have 
been  to  take  the  property  out  of  its  legal  course  of  inheritance^ 
and  to  transfer  it,  on  her  death,  to  himself  or  his  family,  a 
question  might  arise,  if  that  were  net  a  case  in  which  a  Coart 
of  Chancery  would  relieve,  against  the  effect  of  the  Act  It 
would  be  one  of  the  kind  of  private  Acts,  operaung  as  a  con- 
veyance, against  which  a  Court  of  Chancery  in  England 
would  relieve.  But  that  is  not  the  question  here.  ThechiM 
is  fully  legitimated  as  his  child,  is  made  his  lawful  child. 
It  requires  no  liberal  construction  of  the  Act  to  determine 
this.  It  is  the  words  of  the  Act  The  Act  of  legitimation 
being  an  AjcX  fully  legitimating'hcr,  would  operate  on  all  the 
property,  I  apprehend,  of  the  legitimated  child,  no  matter 
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whence  derived  or  bow  aequired.  If  not,  there  would  he  no 
necessity  for  the  interposition  o£  a  Court  of  Chancery  to  fe* 
fieve  against  its  effect  on  any  part  of  the  child's  property. 

We  think  that,  hy  the  Act  of  I^itimation^  the  daughter, 
Mary  Martha,  became  fully  legitimated  as  the  lawful  child 
of  David  Shelton,  and  that  on  its  death  the  complainants  be- 
came entitled  to  (he  property,  under  the  statute  of  distribu- 
tions. 

Judgment  reversed. 


Jacob  Stkavss,  plaintiff  in  ^rror,  vs.  Waldo,  Barkt  &  Co.^ 

,   defendants  in  enor. 

A.  giT«8  two  promifsory  notes  lo  B. ;  B.  bom  i.  and  0.  aa  partnen;  C.  pleads  va* 
dor  oaih  Uiat  at  tha  time  said  notes  were  i^ven,  he  was  not  the  partner  of  A. 

fleid,  that  this  plea  put  upon  B.  the  necessity  of  showing  hy  proof  that  A.  had  M* 
tlK>tit7  to  bind  C. 

Assumpsit,  in  Decatur  Superior  Court  Tried  before  Judge 
Allen,  April  Term,  1858. 

Waldo,  Barry  &  Co.  brought  suit  on  two  notes  against  Da- 
vid Strauss  and  Jacob  Strauss,  which  notes  were  signed  bjr 
David  Stmuss  only,  and  alleged  that  they  were  partners,  do- 
ing business  under  the  name  and  style  of  David  Strauss, 

Defendant,  Jacob  Strauss,  pleaded  nime^/y!ie/tim,and;^that 
he  was  not  a  partner  of  the  firm  of  D.  Strauss,  as  alleged,  at 
the  time  the  notes  were  made. 

On  motion  of  plaintiffs'  counsel,  the  Court  ordered  both 
pleas  to  be  stricken,  the  first  on  the  ground  that  defendant 
could  not  plead  non  est  factum  when  he  is  charged  aa  one 
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of  several  copartners ;  secondly,  that  the  plea  in  bar,  as  filed 
by  defendant,  was  insufficient,  in  this,  that  it  did  not  suffi- 
ciently deny  the  partnership  as  alleged  in  plaintiffs'  decla- 

lation. 

Defendant's  counsel  excepted  to  this  ruling  of  the  Court 

Defendant's  second  plea  was  in  these  words :  « And  for 

farther  plea,  defendant  says  actio  norij  because  he  says,  that 

at  the  time  the  said  two  cotes,  the  foundation  of  plaintiffs' 

action,  were  made,  he  was  not  a  partner  of  the  firm  of  D. 

Strauss."    Verified. 

Upon  the  exception  defendant's  counsel  assign  error. 

IiAw  &.  Sues,  for  plaintiff  in  error. 

R.  F.  Lton,  for  defendants  in  error. 

^  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

On  two  notes  given  by  David  Strauss  alone,  the  payees 
aiie,  and  seek  to  charge  Jacob  Strauss  as  a  partner.  Jacob 
Strauss  put  in  the  plea  ofnon  est  factum.  It  was  demurred 
to,  and  ordered  to  be  stricken  out  by  the  Court,  upon  the  au- 
ihority  of  Collier  and  others  vs.  Cross  and  anoihery  (20  6a 
Bqk  1,)  and  this  case  certainly  sustains  the  Court  in  its  de- 
cision. 

I  was  not  present  when  Collier  and  Cross  was  adjndica* 
led.  Of  course,  I  shall  bow  to  that  decision,  as  to  all  others 
made  by  this  Court,  as  law. 

The  defendant,  Jacob  Strauss,  further  pleaded,  that  at  the 
time  these  notes  were  given  by  David  Strauss,  and  upon 
which  he  is  sought  to  be  made  liable,  he  was  not  a  partner 
of  the  firm  of  David  Strauss.  And  this  plea  is  verified. 
This  plea  also  was  stricken  out  upon  demurrer,  as  not  being 
aafficiently  full. 

We  differ  from  the  Circuit  Court  upon  this  latter  point 
If  Jacob  Strauss  was  not  a  partner  of  David  Strauss,  at  the 
time  these  notes  were  given,  prima  facie  at  least,  David 
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Strauss  bad  not  power  to  bind  him^  by  giving  a  partnership 
note.  If  there  was  anj  agency,  or  any  other  special  reason, 
why  Jacob  Strauss  ought  to  be  bound,  that  could  be  proven 
imder  a  replication  to  this  plea.  The  plea,  we  think,  was 
anfficient  to  put  the  plaintiffs  upon  proof  of  the  partnership. 

It  is  strongly  laid  down  in  SUny  on  Partnerships^  that 
•ven  without  this  plea,  where  the  partner,  as  in  this  case, 
does  not  sign  fy  Co.^  he  is  deemed  to  have  only  contracted  for 
bis  own  private  affairs,  and  does  not  bind  his  partners,  unless 
the  creditor  shows  by  other  proof,  that  the  individual  thus 
signing,  contracted  on  account  of  the  partnership  afiairai 
Story  on  Partnerships,  sec  106  and  note  2,  and  see.  109  and 
mote  d. 

Perhaps  the  judiciary  Act  of  1799,  requiring  the  defendant 
to  deny  the  notes  on  oath,  has  made  the  plea  put  in,  in  this 
case,  necessary.  Still,  it  is  undoubtedly  full  enough  to  re- 
quire proof  of  the  firm  by  the  plaintiffs. 

Judgment  reversed. 


D.  A.  Johnson  &  Co.,  plaintiffs  in  error,  vs.  Mbcbanics  &  Sa- 
vings Bank,  defendant  in  error. 


A.  obUioB  advancei  from  »  bank  to  boy  oottoD,uid  it  ii  underitood  that  paj- 
■leot  ia  to  be  made  by  giring  drafU  on  the  cotton,  on  tho  fboton  to  whom  it  waa 
to  be  forwarded: 
Bdd,  that  the  faoton  baring  failed,  a  tender  of  drafti  npon  laid  honae^  i»  no  dlf> 
charge  of  the  original  liability. 

Complaint  and  bail,  in   Muscogee  Superior  Court    Tried 
before  Judge  Bull,  May  Term,  1858. 
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D.  A.  Johnson,  of  the  firm  of  D.  A.  Johnson  &  Co.^  drew 
from  the  agency  of  the  Mechanics  and  Savihgs  Bank,  at  Co- 
lumhus,at  one  time  (910  17,  and  at  another  time  $l'fiOO 
He  had  no  funds  in  saidagency^  but  the  money  was  paid  to 
him  on  the  faith  of  a  letter  of  credit  from  Hardwick  &  Cool^ 
of  Savannah,  and  the  understanding  that  D.  A.  Johnson  &  Co. 
would  give  a  draft  on  said  Hardwick  &  Cook,  for  the  whole 
amount    Before  the  draft  was  drawn,  ptaintiiT  and  defend- 
ant had  notice  that  said  firm  of  Hardwick  &  Cook  had  failed, 
and  were  insolvent    Plaintiff  then  demanded  of  defendant 
the  money  advanced,  or  the  cotton,  which  defendant  refused, 
but  offered  to  give  the  plaintiff  a  bill  on  Hardwick  &  Cook^ 
with  knowledge  of  their  insolvency.    At  the  time  the  money 
was- advanced,  defendants  were  to  invest  the  same  in  cotton, 
and  ship  it  to  Hardwick  &  Cook,  and  draw  a  bill  on  themfor 
the  advance ;  and  a  few  days  after  said  D.  A.  Johnson  received 
said  money,  and  after  notice  of  the  failure  and  insolvency  of 
said  Hardwick  &  Cook,  said  D.  A.  Johnson  &  Co.  tendered 
thephtintiflb  a  bill  on  Hardwick  &  Cook,  for  the  amount  ao 
advanced  to  them. 

It  was  agreed  that  the  Court  might  decide,  from  these  faets, 
whether  plaintiff  was  entitled  to  recover  of  defendants;  where- 
upon, the  Court  decided  that  the  plaintiff  was  entitled  to  a 
recovery.  To  which  decision  defendant's  counsel  excepted, 
and  now  assigns  the  same  as  error. 

Wellbork,  JoBirsoN  &  Sloan,  for  plaintiffs  in  error. 

JoNxs  &  Jones,  for  defendant  in  error. 

Bjf  the  CourL^^lASMTKiv,  J.  delivering  the  opinion. 

The  Johnsons  came  to  Columbus,  with  a  letter  of  eredh 
from  Hardwick  &  Cook,  of  Savannah,  to  the  agency  of  the 
SavftfinabSavii|g9Baa1r,.«tCohimbtts,  to  fanuah  funds  la 
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enable  the  Johnsons  to  buy  cotton.  On  the  I5th  and  16th 
of  December,  1856,  the  Johnsons  bonowed  f  1,910  17,  and 
it  was  understood  that,  according  to  their  habit  of  doing  bu- 
siness, they  were  to  forward  the  cotton,  which  they  bought 
with  the  money  thus  advanced,  to  Savannah,  and  draw  on 
it  at  thirty  days,  to  pay  the  bank. 

On  the  17th  of  the  month,  the  day  after  the  last  cash  was 
drawn,  both  the  bank  and  the  Johnsons  had  notice  of  the 
failure  of  Hardwick  &  Cook.  The  bank  immediately  called 
upon  the  Johnsons  to  refund  the  money  just  loaned,  or  to  give 
the  bank  the  control  of  the  cotton.  They  refused  to  do  ei- 
ther ;  but  offered  to  give  a  draft  on  Hardwick  &  Cook,  at 
diirty  daysy  without  showing,  or  even  pretending,  that  the 
cotton  purchased  with  the  plaintiff's  money,  had  been  for* 
warded  to  Savannah.  It  does  not  appear  that  it  ever  was 
sent    The  probability  from  the  proof  is,  it  never  was. 

The  plaintiff  sued  forthwith,  to  recover  the  cash  advanced 
to  the  Johnsons. 

It  cannot  be  seriously  insisted,  that  the  offer  to  give  a  draft 
upon  an  insolvent  house,  was  payment  of  the  defendants  in* 
debtedness.  The  bank  never  agreed  to  accept  a  draft  as  pay- 
ment, or  extinguishment  of  their  demand.  It  wasbutasecuri- 
iYi  at  best,  for  the  original  indebtedness.  And  they  might  de- 
cline  taking  it,  if  they  considered  it  unavailable,  which  they 
did;  and  hold  the  parties  bound  upon  their  original  liability. 

And  then  the  defendant  not  having  shown  that  they  had 
forwarded  the  cotton  to  Hardwick  &  Cook,  what  means  were 
provided  for  the  payment  of  the  draft,  which  they  offered 
to  give  ? 

Suppose  certain  bank  bills  had  been  mentioned  as  the  cur- 
rency, in  which  this  loan  might  be  paid,  and  the  bask  had 
failed,  and  the  defendant  had  then  offered  to  procure  the  bills 
and  discharge  the  debt?  This  attempt  is  equally  as  reason- 
able. For  in  this  case,  he  still  retained  the  cotton,  the  only 
resource  for  raising  the  iunds,  and  yet  it  is  gravely  proposed 
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to  settle  with  the  creditor,  who  supplied  the  means  to  boy  Ite 
cotton,  by  giving  him  a  draft  on  an  insolvent  house ! 

Judgment  aflkmed. 


John  Irwin,  plaintiff  in  error,  vs.  Jamxs  McKes,  defendant 

in  error. 

[1.]  Too  late  to  object  to  process  after  party  has  appeared,  confessed  jadgiaaa^ 
and  entered  an  appeal. 

p.]  A  Sheriff  has  no  authority  to  collect  money  from  a  defendant  who  is  ave^ 
until  he  is  commanded  by  an  execution  to  levy  it  of  his  property. 

Complaint  and  appeal,  from  Stewart  county.    Tried  be- 
fore Judge  KiDDoo,  April  Term,  1858. 

This  was  a  suit  on  a  note,  and  on  the  appeal  the  defend- 
ant moved  to  dismiss  it,  on  the  ground,  that  the  process  to 
the  declaration  was  made  returnable  to  the  April  Term,  1857, 
of  the  Superior  Court,  when  it  appeared  that  the  said  appeal 
was  made  from  the  October  Term,  1856,  of  said  Court. 
'  The  process  to  said  declaration  bore  date  April  1st,  185^, 
and  required  the  defendant  to  appear  at  said  Cour^  to  bo 
held  ou  the  third  Monday  in  April  next 

Which  motion  was  refused  by  the  Court,  and  to  whicK 
defendant's  counsel  excepted. 

The  defendant  pleaded  that  by  his  agent,  John  M.  Scott 
he  made  a  tender  to  and  offered  to  pay  Russell,  attorney  for 
plaintiff,  ( 1,1 10  41  to  be  credited  on  the  note  sued  on,  5tii 
March,  1856,  which  Russell  refused. 

Plaintiff  gave  in  evidence  the  note  sued  on  for  01060,  due 
1st  March,  1855. 
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Defendant  introdaced  Scott  who  testified  he  was  Sheriff  ia 
1855 ;  that  in  October  of  that  year,  defendant  paid  him  the 
principal  and  interest  then  due  un  the  note  sued  on.  Wit> 
ftess  immediately  wrote  to  plaintiff's  attorneys,  that  he  had 
collected  said  money,  and  it  was  subject  to  their  ordersi 
Heard  nothing  from  them  until  March  following,  when  they 
called  upon  him  for  the  money,  and  he  was  willing  to  give 
them  the  money  he  had  received,  if  they  would  give  up  the 
note,  which  was  refused — they  requiring  interest  on  the 
amount  from  the  time  he  received  it  until  then.  Witness 
refused  to  pay  interest  He  then  proposed  to  pay  over  the 
amount  in  his  hands,  and  let  the  parties  contend  for  the  in- 
terest, which  was  refused,  and  that  he  had  paid  the  same 
over  to  Tucker  &  Beall,  under  orders  from  the  defendant, 
and  that  the  same  was  not  deposited  in  Court  as  he  knew. 

The  Court  charged  the  jury,  that  Scott  had  no  right  as 
Sheriff  to  collect  the  money  when  he  did,  the  case  not  hav- 
ing gone  into  judgment,  that  the  plaintiff  was  entitled  to  in- 
terest up  to  date,  and  that  the  offer  of  Scott  to  Russell  was 
not  a  tender. 

To  which  charge  defendant  excepted,  and  on  these  excep- 
tions assigns  error. 

TuoKxa  &  BsALL,  for  plaintiff  in  error. 
John  F.  Clarke,  for  defendant  in  error. 

By  the  Court — ^McDonald,  J.  delivering  the  opinion. 

[1.]  The  process  was  amendable  by  law.  The  plaintiff 
in  error  employed  counsel  to  defend  the  cause,  who  confess- 
ed judgment  and  entered  an  appeal,  and  on  the  appeal  trial, 
he  moved  to  dismiss  the  cause,  on  account  of  a  defect  in  the 
process.  The  process  was  amendable  by  statute ;  but  if  it  had 
not  been,'  it  had  the  effect  of  all  process,  for  the  defendant 
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appeared  and  defended*    It  is  not  like  the  case  of  Wh»^gr 
99.  The  StatCy  Z\   Go.  Rep.  153.    That  wa«. the  case  of  % 
contract  and  the  Court  only  construed  the  contract.    A  con- 
tri^pt  is  not  amendable,  except  by  the  parties  theouelves  ok. 
with  their  consent 

[2.3  The  defendant  paid  the  money  due  oe  the  note  to  the- 
Sheriff  during  the  pendency  of  a  previous  suit  institujtod  on 
the  same  note  in  the  Inferior  Court  The  Sheriff  has  hoolu* 
thority  to  receive  or  collect  money  from  the  defendant,  in 
Tirtue  of  his  office  of.Sberifi^  until  he  has  in  his  hand  an 
execution  commanding  him  to  levy  it  of  the  property  of  the 
defendant  A  payment  therefore,  to  him  as  Sheriff  prior  Uk 
his  having  this  authority  is  no  payment  He  is  not  the  agent 
•f  the  plaintiff  to  collect  it,  and  his  having  collected  cnt  re^ 
ceived  the  money,  and  his  notification  thereof  to  the  plain^ 
tif^  or  his  attorney,  imposes  no  obligation  on  the  plaintiff  to 
incur  the  expense  of  sending  for  it,  or  to  risk  its  transmis- 
sion by  mait  The  plaintiff  in  error  controlled  themaaey^ 
withdrew  it  irom  the  hands  of  the  Sheriff,  and  dizectod  him 
to  deliver  it  to  his  own  attorneys.  The :  chaige  of  the  Court . 
to  the  jury  was  in  accordance  with  our  view  of  the  law,a9d 
the  judgment  must  be  therefore  affirmed. 

Judgment  affirmed. 


Thomas  J.   Hand  and  Hamlin  Cook,  lessors,  plaintiffs  in 
errori  vs.  Jonir  McKiHirsr,  defesidant  in  efron. 

A ilec4  mtde  in.  1823.  and,  reconded UUy  1836|  will  UV0 pr^o^eiif^  M  %  d^ 
iBfkde  and  recorded.  December  1837. 

JL  tells  and  conveys  a  tract  of  land  to  B.  in  1822.  The  grant  do^  not  issue 
taU  1831.  Tlie  deed  is  recorded  May  1890.  BM,  That  this  deed  wilt  hold 
iWM^VI «  SticriiTs  d«c4 1»  tlie same  pvoperty,  ouule  and  raMrdad.lft  Deces»> 
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her,  1337.  Asd  that  lh«  pvrcbase  money  having  been  paid  by  B^  be  hm 
flomething  more  than  a  complete  equitable  title ;  and  that  under  the  statute 
of  uaeti  he  has  a  complete  title,  both  for  the  purpoees  of  prosecutipn  and 
defence* 

i^ectmeiil,  from  Baker  cauaty.  Tried  before  Judge  Ahhe»y 
May  T^rm,  I8ia 

'fhis  was  a  suit  in  ejectinei>t  for  lot  of  land  No.  £43,  in 
the  eighth  district  of  Baker  county,  by  John  Doe,  upon  the 
demises  of  Thomas  J.  Hand  and  Hamlin  Cook,  against 
Richard  Roe,  casual  ejector,  and  John  McKinney,  tenant  in 
possession. 

The  case  was  tried,  and  the  jury  found  for  the  plaintiff, 
and  defendant  by  his  counsel,  moved  the  Court  for  a  new 
trial  upon  the  following  grounds : 

1st.  That  the  jury  found  contrary  to  evidence. 

2d.  That  the  jury  found  contrary  to  law. 

3d.  That  the  jury  found  contrary  to  the  charge  of  the 
Court 

4th  That  the  jury  found  contrary  to  evidence  and  the 
charge  of  the  Court 

The  Court  granted  the  motion  for  a  new  trial  and  plain* 
tiff  excepted. 

The  facts  of  this  case  will  be  found  8u£Sciently  stated  in 
ibe  opinion  pronounced  by  the  Court 

Vason  &  Davis  }  Slauohtbb  &  Elt,  forplaintifis  in  error. 

% 

WAaa^N  &  Wabrsn;  LtoN;  &  Irwin,  con/ra. 

Bjfthe  Cour^LuaiFuiv,  J.  delivering  the  ojHnion. 

This  was  an  action  of  ejectment  to  recover  lot  No.  249,  in 
ti^  eighth  district  of  Baker  county.  On  the  trial,  the  title 
ae*  diicksed  by  the  evidence)  stood  thus :   The  land  was 
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deeded  by  Luke  Johnson,  the  drawer,  to  Humphrey  Rowdlp 
the  9th  day  of  September,  1822 ;  the  grant  did  not  issue  till 
the  17th  day  of  October,  1831.  The  deed  from  Johnson  to 
Rowell,  was  recorded  May  28th,  1836 ;  on  the  5th  December^ 
1837,  this  lot  of  land  was  sold  by  the  Sheriff^  as  the  proper- 
ty of  Luke  Johnson,  and  bought  by  James  Chance,  to  whom 
a  deed  was  made  and  recorded  nine  days  thereafter,  to»wit : 
•n  the  14th  day  of  December,  1837.  There  is  a  regular  chain 
of  title  from  Chance  to  the  defendant  Who  is  entitled  to  the 
land  ?  There  is  no  dispute  as  to  the  facts.  The  parties 
stand,  each  upon  their  legal  rights.  The  jury  found  for  the 
plaintiff,  and  the  Court  granted  a  new  trial.  Was  the  de» 
fendant  entitled  to  a  new  trial  ? 

The  case  does  not  fall  strictly  under  the  Act  of  1837,  ex- 
cept that  under  the  first  section  of  that  Act,  the  deed  from 
Johnson  to  Rowell  was  authorized  to  be  read  in  evidence  ob 
the  trial,  upon  the  fact  of  registration,  without  further  proof 
of  execution.    The  Act  of  1837,  gives  apriority  to  junior 
conveyances  recorded  within  time,  against  an  older  de$d  un- 
recorded at  the  time  the  younger  was  executed,  unless  the 
eecond  purchaser  had  notice.    But  the  deed  from  Johnsom 
to  Rowell,  as  we  have  already  seen,  was  recorded  some  eigh- 
teen  months  before  the  second  deed  was  made.    We  repeat, 
therefore,  that  had  these  deeds  been  executed  before  the  Ad 
of  1837  was  passed,  the  case  would  not  fall  within  the  letter 
of  that  Act    It  has  to  be  decided  upon  the  law,  as  it  stood 
prior  to  the  enactment  of  1837. 

The  Provincial  Act  of  1755,  (Cobb  159,)  did  give  a  prefer- 
ence to  younger  deeds  over  older,  where  the  former  was 
recorded  in  time  and  the  latter  was  not  But  that  was  when 
deeds  were  recorded  in  the  Register's  office. 

The  Act  of  1785,  directing  deeds  to  be  recorded  in  the 
Clerk's  office  of  the  respective  counties,  is  wholly  silent  up* 
on  this  subject 

Our  recollection  of  the  decisions  is,  that  notwithstanding 
the  older  deed  was  not  recorded  within  twelve  months,  still 


MACON,  JUNE  TERM,  1858.  «5I 

Hand  Mid  Cook,  Uuon,  n.  MeKlDsej. 

if  recorded  before  the  second  deed  was  made,  it  was  consid- 
ered notice  to  the  junior  purchaser,  and  this  would  seem  tm 
be  in  conformity  with  the  whole  reason  and  spirit  of  ovr 
Registry  Acts.  Why  should  not  notice  by  registration  in 
such  a  case,  be  as  efficacious  as  in  any  other  ?  When  does 
the  purchaser  search  the  records  to  ascertain  the  condition 
of  land  be  is  about  to  buy.  Not  at  some  remote  point  back^ 
but  he  makes  the  examination  at  the  time  he  is  negotiating^ 
and  if  the  older  deed  be  on  record  then,  why  should  he  not 
be  chargeable  with  notice  ? 

If  A.  sells  and  conveys  land  to  B.  and  subsequently  eze* 
cutes  deeds  to  any  number  of  persons,  to  the  same  land, 
still  if  B's  deed  is  recorded  within  twelve  months,  he  will 
hold  under  our  Registry  Acts,  against  all  the  rest,  although 
his  deed  was  unrecorded  at  the  time  they  respectively  bought 
And  yet,  under  this  decision,  no  such  fraud  can  be  perpetra- 
ted. In  other  words,  vendees  under  this  decision  are  much 
better  protected  in  the  cases  to  which  it  applies,  than  they 
are  under  the  law,  as  it  now  stands.  The  law  needs  amend* 
ment,  both  as  it  respects  deeds  and  mortgages.  The  first  re- 
cordkd  should  hold,  irrespective  qf  their  dates. 

In  this  case,  the  deed  from  Johnson  to  Rowell,  was  record- 
ed eighteen  months  before  the  Sherifi's  f^ale.  If  registratioft 
ever  is  available  as  notice,  it  would  seem,  that  it  should  be  in 
this  case. 

And  this  construction  is  in  accordance  with  the  spirit  of 
Act  of  1637.  {Cobb  175)  This  Act  gives  precedence  to  a 
junior  deed,  against  an  unrecorded  older  conveyance.  The 
implication  is  irresistible,  that  if  the  older  deed  be  recorded 
at  the  time  the  second  deed  is  made,  the  second  purchaser 
takes  nothing.  We  held  in  the  case  of  May  against  Helnrn, 
decided  at  this  Term,  as  we  had  done  already  in  previous 
cases,  that  ejectment  might  be  maintained  under  a  titles 
which  amounts  to  a  complete  equity.  In  this  case,  when 
Rowell  took  a  deed  to  the  land  and  paid  the  purchase  mo- 
ney, his  equity  was  complete,  and  when  the  grant  subse- 
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quently  issued,  uiider  the  statute  of  uses,  his  title  was  some^ 

thing  mpre  thfin  a  mere  equity.    Indeed  it  should  be  deem* 

ed  a  legal  title,  both  for  the  purposes  of  prosecution  and  de- 

fenca 

It  only  remains  to  say,  that  our  opinion  is,  that  the  Court 

erred  in  granting  a  new  trial 

Judgment  rerersed. 


BL  0.  Keaton,  plaintiff  in  error,  vs.  H<  A^  Scott,  defend* 

ant  error. 

A  father's  will  contaiiMd  theae*  words:  "*  All  the  property  hereby  given  to  my 

daughters,  is  given  to  their  sole  and  separate  use,  not  subject  to  the  debts  oi 

eoatracts  of  their  husbands." 
Mdd,  That  these  words  restricted  the  power  of  alienation  in  a  daugbler,  so  iar 

m$  to  prevent  her  from  mortgaging  the  property,  to  secure  a  note  of  hers,  giv* 

•a  for  a  debt  of  her  husband's. 

Illegality,  from  Dougherty  county.  Tried  before  Judge 
Allen,  May  Term,  1858. 

Henry  A.  Scott  as  trustee  for  Virginia  A.  Scott,  and  the 
flftid  Virginia  A.  Scott,  made  a  note  for  the  snm  of  $5,951 
15^100,  ^yhich  was  endorsed  by  said  Henry  A.  Scott  to  Benj. 
O.  Keaton,  and  the  said  Henry  A.  for  himself  and  as  tnts* 
toe  for  Virginia  A.  Scott,  and  the  said  Virginia  A.  Scott,  made 
mud  delivered  to  said  Keaton  a  mortgage  on  eight  negroes, 
t0  secure  the  payment  of  said  note;  these  negroes  had  been 
t^ven  to  the  said  Virginia,  for.  her  sole  and  sepaxate  use,  by 
her  father,  then  of  the  State  of  AlabAma. 

Afif  r  maturity,  Keaton  foreclosed  the  mortgage,  and  levied 
en  the  n^roes,  apd  an  affidavit  of  illegality  was  interposed. 

Oft  the  trial,  the  foregoing  facts .  appeared,  and 
closed  his  case. 
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Defendant  then  read  to  the  jury  the  answers  of  Keaton  to 
interrogatories,  sued  out  in  the  cause,  to  which  plaintiff  ob- 
jected, on  the  ground  that  Keaton  was  in  Court  and  should 
be  examined  as  other  witnesses,  ^viva  voce.  The  Court  over- 
ruled the  objection  and  counsel  for  plaintiff  excepted. 

Defendant  also,  read  in  evidence  two  notes,  signed  John 
Scott,  and  endorsed  Henry  A.  Scott,  made  payable  to  Henry 
A«  Scott  or  bearer,  •ne  for  (1,000,  and  one  for  26,500  with 
the  credits  thereon,  which  when  subtracted  from  the  notes 
at  the  date  of  the  mortgage,  would  make  the  amount  of  the 
note  intended  to  be  secured  by  it 

Defendant  also,  read  in  evidence  the  will  of  J«hn  Lester, 
the  father  of  Virginia  A.  Scott,  the  thirteenth  and  part  of 
the  fourteenth  items  of  which  are  as  follows : 

"  I  give  and  bequeath  to  my  daughter  Virginia  Ann  Lester, 
to  her  sole  and  separate  use  and  benefit,  a  negro  woman 
Charlott,  about  thirty-one  years  old,  and  her  four  children, 
Mary,  Jim,  Zue  and  Fort;  also  George, (called  Mobby  Geoi^e,) 
about  eighteen  years  old.  Jack  about  twenty-one  years  old, 
Jane  about  fifteen  years  old,  and  the  increase  of  said  female 
slaves.  It  being  the  true  intent  and  meaning  of  this  my 
last  will  and  testament  that  all  property  hereby  given  to  my 
daughters,  is  given  to  their  sole  and  separate  use,  not  subject 
to  the  debts  or  contracts  of  their  present  or  any  future  hus- 
band :" 

The  negroes  conveyed  by  mortgage  were  identified  as  be- 
ing the  same  contained  in  the  will. 

Defendant  closed. 

Plaintiff  in  reply,  offered  in  evidence  a  mortgage  executed 
by  Henry  A.  Scott  to  Keaton,  with  an  assignment  thereon 
by  the  plaintiff  Keaton  to  Henry  A.  Scott,  as  trustee  for  his 
wife,  Virginia  A.  Scott,  and  an  entry  of  the  money  paid  to 
the  said  trustee  jS6,500;  and  a  ratification  and  confirmation 
of  the  Act  of  the  trustee  by  the  said  Virginia  A.  Scott;  also* 
a  receipt  on  the  said  mortgage  to  William  Cheever,  for  bis 
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two  notes  of  S^r^OO  each,  given  for  the  purchase  money,  o 
lands  mentioned  in  said  mortgage^  the  notes  to  be  applied  to 
the  mortgage  and  accounted  for  to  the  trust  estate  of  Vii^nia 
Soott  03,600  of  said  notes  was  for  the'land  mentioned  in 
Ae  mortgage,  and  01,360  for  stock  belonging  to  the  trust  es- 
tate of  the  said  Virginia.  This  receipt  was  signed  by  Henry 
Ju  Scott  as  trustee. 

Plaintiff  also  offered  in  evidence  the  petition  of  Viiginia 
Scott,  asking  for  a  trustee  to  receive  and  protect  the  personal 
property  and  money  coming  to  her  from  her  father's  estate, 
and  the  order  of  the  Court  appointing  the  said  Henry  A. 
Scott,  as  such  trustea 

The  counsel  for  defendant  objected  to  said  mortgage  with 
die  entries  thereon,  and  the  order  of  the  Court  appoinUng 
the  trustee  being  read  in  evidence,  on  the  ground  that  the 
will  created  a  separate  estate  in  Virginia  Scott,  ''not  subject 
lo  the  debts  or  contracts  of  her  husband,"  and  that  these 
words  were  a  restraint  upon  alienation,  and  that  she  or  the 
trustee  or  either  of  them,  could  not  mortgage  or  encumber  it 
for  the  husband's  debts,  with  or  without  valuable  considera- 
tion to  the  trust  estate. 

The  Court  sustained  the  objection  and  counsel  for  plain- 
tiff excepted. 

The  case  was  submitted  to  the  jury,  and  counsel  for  plain- 
tiff requested  the  Court  to  charge  the  jury : 

Ist  That  a  married  woman,  so  faj  as  regards  her  rights  to 
dispose  of  her  separate  estate,  is  di/eme  soh,  except  so  far  as 
she  is  restrained  by  the  provisions  of  the  instrument  creating 
the  separate  estate.  That  the  words  *'  not  subject  to  the 
debts  or  contracts  of  her  present  or  any  future  husband," 
were  not  intended  by  the  testator  as  a  restraint  upon  the  pow- 
er of  alienation  in  this  case,  but  more  fully  to  unfold  the  de- 
sign of  the  testator  to  create  a  separate  estata 

Sd.  That  these  words  in  the  will  of  John  Lester,  do  not 
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dlisable  the  wife  by  her  trustee,  and  her  own  consent  and 
latification  appearing,  from  charging  her  separate  estate  for 
the  payment  of  a  debt  of  her  husband  for  a  fair  and  full 
consideration.     • 

Sd.  That  it  is  not  usury  to  purchase  a  promissory  note 
founded  upon  a  sufficient — valuable  consideration  between 
the  parties,  and  not  tainted  with  usury  in  its  inception,  at  a 
discount  greater  than  the  legal  rate  of  interest 

All  of  which  requests  except  the  first  clause  of  the  first 
lequest,  the  Court  refused  to  give  in  charge,  but  charged  the 
contrary  to  be  the  law,  and  counsel  for  plaintiff  excepted, 
mnd  on  these  several  exceptions  assigns  error. 

HiHEs  &  HoBBs;  Strozier  &  SuixroBTER,  for  plaintiff  Id 
error. 

Vason  &  Davis;  and  R.  F.  Lton,  for  defendant  in  eixor* 
JBjf  the  Court — Bennino,  J.  delivering  the  opinion. 

The  language  of  the  will  is,  ''that  all  the  property  hereby 
given  to  my  daughters,  is  given  to  their  sole  and  separate 
use,  not  subject  to  the  debts  or  contracts  of  their  present  or 
any  future  husbands." 

Words  similar  to  the  latter  of  these  words,  namely,  to  the 
words,  ^  not  subject  to  the  debts  or  contracts  of  their  present, 
or  any  future  husbands,"  have  been  held,  in  two  cases,  by 
this  Court,  to  impose  a  restriction  to  some  extent  upon  the 
wife's  power  of  alienation,  viz :  to  the  extent  of  preventing 
her  from  alienating,  or  binding  the  separate  property,  for  her 
husband's  debts ;  one  of  these,  was  a  case  decided  at  Savan- 
nah, January  Term,  1858 ;  the  other,  the  case  of  Johnson  m. 
,  decided  at  Macon,  January  Term,  1858. 

Such  words  seem  to  manifest  a  clear  purpose  in  the  donor, 
that  the  property  is  not  to  go  in  payment  of  the  husband's 
debts.  But  it  would  go  in  payment  of  those  debts,  if  the 
wife  could  take  it,  and  with  it,  pay  the  debts.    The  words 
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therefore,  seem  to  manifest  a  clear  purpose,  that  she  is  not  !• 
have  the  power  to  do  this  ? 

This  is  the  view  which  this  Court  has  taken  of  such  wordt. 
The  will  in  this  case,  however,  was  made  i(i  Alabama ;  and 
it  is  insisted,  that  the  will  is  to  be  read  by  the  law  of  Alaba- 
ma, and  that  the  Courts  of  Alabama,  take  a  different  view  of 
such  words.  But  we  do  not  find  that  they  do.  The  two 
cases  cited  to  show  that  they  do,  (17  AUl  R.  617.  Do.  797.) 
fail  to  show  it.  They  were  cases  containing  no  sfuch  words, 
but  merely  words  creating  a  separate  estate  in  the  wife. 

We  think,  then,  that  the  words  in  this  case,  wese  such  as 
to  deprive  Mrs.  Scott  of  the  power  of  mortgaging  the  proper* 
ty,  for  the  purpose  of  paying  off  the  debts  of  her  husband. 
The  effect  of  the  mortgage  and  the  note  it  secured,  v)as  to 
pay  off  the  debt  of  the  husband,  so  far  as  the  holder  of  it; 
Keaton,  was  concerned,  though  not  so  far  as  Mrs.  Scott 
herself  was  concerned,  for  the  debt  was  transferred  to  her. 
But  paying  it  off,  so  far  as  Keaton  was  concerned,  was 
enough;  a  payment  of  that  sort  was  one  of  the  very  things 
intended  to  be  guarded  against    Besides,  at  bottom,  no  pay- 
ment she  could  make  would  be  more  than  that    Suppose 
the  notes  had  not  been  transferred  to  Mrs.  Scott,  but  had 
been  receipted  in  full,  and  extinguished,  still,  she  would 
have  had  the  right  to  recover  the  amount  of  the  notes  out  of 
her  husband,  merely  by  suing  him  for  so  much  money  paid 
to  his  use.    And  in  every  case  in  which,  the  separate  proper- 
ty went  to  pay  the  husband's  debts,  an  action  of  this  sort 
would  result  to  the  wife.    To  say,  therefore,  that  the  words, 
did  not  mean  to  prohibit  any  payment  of  the  husband's 
debts,  wiiich  should  leave  to  the  wife  a  right  of  action  for 
reimbursement,  against  the  husband,  would  be  to  say,  that 
they  were  to  have  little  if  any,  practical  effect 

Consequently,  we  think  the  mortgage  void. 

If  the  mortgage  was  void,  the  introduction  of  the  evideace 
going  to  show  the  consideration  on  which  it  was  founded. 
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wdold  hare  been  useless.    So,  we  think,  that  the  Court 
right  in  excluding  that  eridence. 
The  other  exceptions  were  waived. 

Judgment  affirmed 


EnBnmn  H.  Wobbill,  executor  of  David  Shelten,  plaintiff 
in  error,  vs.  Johh  B.  Wbioht,  adm'r.  of  Mary  Martha  Shel- 
ton,  deceased,  defendant  in  error. 

A  will  oontainiog  a  limitation  over  after  a  failure  of  issue,  made  before  tha 
passing  of  the  Act  of  1854,  prescribing  a  rale  for  the  interpretation  of  sueli 
words,  bot  the  testator  dying  aAer  the  passing  of  the  Act,  shall  be  interpreted 
as  directed  by  that  Act. 

Equity,  from  Talbot  county.    Decision  on  demurrer  bj 
Judge  Lamab,  March  Term,  i8€8. 

John  B.  Wright,  administrator  of  Mary  Martha  Shelton 
deceased,  filed  his  bill  against  Edmund  H.  Worrill,  executor 
of  David  Shelton,  deceased,  alleging  that  David  Shelton  died 
leaving  a  will,  which  was  duly  proved  and  recorded ;  and 
that  E.  H.  Worrill,  executor  therein  named,  took  upon  him- 
self the  execution  of  the  same ;  that  by  said  will  said  Shel- 
ton gave  and  bequeathed  to  Mary  Martha  Shelton  the  fol- 
lowing negro  slaves,  to-wit :  Mary,  a  woman,  and  her  chil- 
dren, viz :  Fanny,  Cherry,  Julia,  Cornelia  and  Louis ;  also 
Edmund,  Virginia,  Jim,  Patterson,  Davy,  Emily,  Ellick  and 
Mary,  together  with  the  sum  of  $3000  00  in  money,  as  spe- 
cific legacies,  to  be  her  own  right  and  property  absolutely 
and  unconditionally ;  that  said  Mary  survived  the  said  Da. 
vid,  and  afterwards,  in  1855,  she  died  intestate ;  that  said 
executor,  since  the  death  of  said  David,  has  hired  out  anna- 
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vUy said megroes  and reaeiF^iberefiom large tusM of 
ney ;  that  said  executor  has  paid  ail  the  debto  of  aaid  e^M^ 
and  has  still  sufficient  in  his  hands  to  pay  off  all  th«i  lega- 
cies  given  by  said .  will ;  that  duiing  the  life  of  said  Mary 
Martha,  he  did  not  pay  over  to  her  the  said  legacy  or  any 
portion  of  it,  nor  has  he  since  her  death  paid  over  the  same,, 
or  any  portion  ta  complainant,  but  has  failed  and  refused  so 
to  do,  on  the  ground,  that  said  legacy  reverted  on  the  death 
of  complainant's  intestate ;  whereas  complainant  denies  the 
same  and  charges  that  the  said  legacy  vested  absolutely  in 
said  Mary  Martha  on  the  death  of  said  David ;  and  that  he 
OQght  to  receive  the  same  in  his  capacity  of  ad0iimsl£a(ar« 

The  prajrer  of  the  bill  is  that  the  executor  be  made  to  ac* 
count  for  and  deliver  up  the  negroes,  and  money,  &cl 

The  parts  of  the  will  upon  which  the  bill  is  based,  are  in 
the  following  language  : 

^I  hereby  give  and  bequeath  to  my  natural  daughter 
Mary  Martha  Shelton,  the  following  negro  slaves,  to-wir:'^ 
(same  as  are  named  in  the  bill) 

After  directing  the  balance  of  his  negroes  to  be  divided  in- 
to four  equal  parts,  aud  providing  specifically  for  his  wife 
during  life  or  widowhood,  he  goes  on  to  say  in  the  will : 

''All  the  rest  and  residue  of  my  estate,  real  and  personal, 
whatsoever  and  wheresoever,  of  what  nature,  kind  and  qnal- 
ity  soever,  the  same  may  be  and  not  herein  given  and  dis- 
posed of  (except  a  small  double  barreled  shot  gun,  which  I 
hereby  give  my  daughter  Sarah)  I  wish  to  be  sold  bj  mj  ex- 
ecutor hereinafter  named,  either  at  public  or  private  sale,  as 
to  him  may  seem  best ;  and  of  the  monies  arising  from  the 
sale  of  the  same,  I  hereby  direct  and  empower  my  executor 
hereinafter  named  to  pay  to  my  said  natural  daughter  Mary 
Martha  Shslton  the  sum  of  three  thousand  dollars.    *    *■ 

^  And  should  my  natural  daughter  >fary  Martha  die  with* 
out  issue  also,  the  negroes  herein  given  to  her  ^re  to  retaro 
back  to  my  estate,  and  be  divided  between  my  heirs  at 
law,        *        ♦        4c        ♦        ^Q^  ^g  negroes  and  money 


MACON,  JUNB  TBBM,  1856.  MB 


WorriU,  «z*or.,  vs.  Wright,  tdm'r. 


hmniu  by  me  given  to  mj  said  natural  daughter  Mary  Mar- 
tha^ are  for  her  sole  and  separate  use,  benefit  and  enjoy- 
ment" 

« 

^  And  to  my  friend  Edmund  H«  Worrill  I  commit  the 
management  of  her  property,  the  care  of  her  education  and 
the  gnardianship  of  her  person ;  and  should  he  die  before 
ODoeoting  this  trust,  then  to  my  friend  Alexander  R.  Leonard 
I  Mmmit  the  guardianship  of  the  person  and  property  of  my 
aaid  natural  daughter,  with  the  request  that  he  will  take 
good  care  of  her  property,  treat  her  kindly,  watch  over  her 
welfrre^  and  see  that  she  is  properly  educated.'^ 

.  ^  And  should  any  of  the  negroes  1  have  herein  given  to 
my  said  natural  daughter  die,  or  become  valueless  from  any 
cause  or  casualty,  my  executor  hereinafter  named  is  hereby 
aathorized  and  fully  empowered,  in  the  place  of  such  to  put 
other  negroes  of  like  value,  as  near  as  the  same  can  be  as- 
certained.'' 

Defendant  demurred  to  the  bill  for  want  of  equity,  and 
moved  to  be  dismissed  from  other  or  further  answer  to  the 
same ;  which  the  Court  overruled.  Whereupon  defendant 
ezc^^ted,  and  assigns  the  same  as  error. 

Wm,  DouGHEaTT ;  Smith  &  Pou,  for  plaintiflf  in  error. 
A«  F.  Owen  ;  Stubbs  &  Hill,  for  defendant  in  error. 

« 

JBy  ihe  Court — McDonald,  J.  delivering  the  opinion. 

'  The  priiK^ipal  question  presented  in  this  record  is,  wheth- 
er the  provision  in  the  will,  that  on  the  death  of  the  natural 
daughter  of  the  testator  without  issue,  the  negroes  given  to 
her  in  the  will,  are  to  return  to  the  estate  of  the  testator,  to 
he  divided  among  his  heirs  at  law,  is  a  legal  provision. 

Il  is  unnecessary  to  go  into  the  enquiry  whether  the  terms 
of  the  will  declaring  a  reversion  of  the  negroes  to  testator's 
astate  in  the  contingencies  mentioned,  would  create  an  estate 
faily  if  used  in  a  will  of  lands  in  England,  for  the  purpose  of 
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ascertaining  whether  the  limitation  over  to  the  heirs  at  law 
of  testator  is  void,  under  (he  statute  of  this  State.  The  Act 
of  17th  February,  1854,  settles  that  The  gift  over  is  good 
under  that  Act,  the  legal  import  of  the  terms  used  being  now 
a  definite  failure  of  issue. 

It  is  argued  that  the  Act  referred  to  was  passed  after  the 
will  was  made,  which  bequeathed  the  property  to  the  intes- 
tate of  plaintiff  in  the  Court  below,  and  that  that  Act 
does  not  change  the  rule  of  construction  in  regard  to  wills 
already  made.    A  will  cannot  take  effect  until  the  death  of 
the  testator.     It  is,  in  fact,  no  will  before.    It  passes  and 
vests  no  right  prior  to  the  death.     Such  is  not  the  case  witk 
other  instruments  made  and  executed  for  a  consideration » 
they  always  pass  an  interest  of  some  sort,  and  those  instru- 
ments, whatever  they  may  be,  are  irrevocable,  except  with 
the  consent  of  the  parties  to  them.    A  will  may  be  made  and 
signed  with  all  the  formalities  required  by  the  law,  and  it 
may  be  then  delivered  over  to  one  of  the  persons  namedjas 
a  legatee  therein,  and  yet  it  passes  no  right,  and  is  not  bind- 
ing upon  the  person  who  makes  it,  he  being  still  in  life.  He 
may  change  or  annul  it  at  his  pleasure.    The  Legislature 
no  doubt,  intended  to  change  a  legal  rule  of  construction  im- 
mediately, when  the  change  could  not  interfere  with  vested 
rights.    The  old  rule  it  considered  as,  in  many  cases,  disap- 
pointing the  intention  of  testators  and  others,  limiting  over 
estates,  when  no  corresponding  public  advantage  was  gained 
by  its  enforcement    Whether  they  took  a  correct  view  of  (he 
subject  cannot  be  determined  but  by  the  practical  operatioa 
of  the  new  rule.    But  in  construing  the  Act  we  must  have 
respect  to  the  object  of  the  Legislature.    Mr.  Dwarris  quotes 
a  valuable  rule  from  a  distinguished  author  on  this  subject, 
who  says  that  "  that  must  be  the  truest  exposition  of  a  law, 
which  best  harmonizes  with  its  design,  its  objects  and  its 
general  structure.'' 

To  give  this  Act  the  interpretation,  that  the  rule,  which  it 
prescribes,  should  apply  to  wills  and  other  instruments. 
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which  could  have  no  effect  whatever  in  passing  a  right  from 
one  person  and  vesting  it  in  another,  (although  signed  and 
delivered  before  the  Act)  prior  to  the  passing  of  the  Act, 
would  seem  to  harmonize  best  with  its  design  and  object 
Indeed,  transpose  half  a  dozen  words,  and  we  would  have, 
perhaps,  a  correct  reading  of  the  statute,  and  one  that  would 
harmonize  with  the  Legislative  intention.  Let  it  be  read 
thus :  '^  That  after  the  passage  of  this  Act,  all  wills,  testa- 
ments and  other  instruments  made  and  executed,  by  which 
property,  either  real  or  personal,  is  limited  over,  so  as  to  vest 
in  some  other  person,  &c.'' 

The  words  ^  made  and  executed''  would  not  refer  to  the 
time  of  the  passing  of  the  Act,  but  to  the  substance  of  the 
will  or  instrument ;  that  if  it  should  be  so  made  and  execu- 
ted  as  to  limit  over  property,  real  or  personal,  so  as  to  vest 
in  some  other  person,  &c. ;  and  the  words  ^  after  the  passage 
of  the  Act,''  would  refer  to  the  time  at  which  the  new  rule 
of  construction  would  go  into  effect,  viz.  immediately. 

But  allowing  the  words  to  remain  as  the  Legislature  has 
placed  them,  and  we  think  it  cannot  apply  to  wills  made  by 
testators  who  died  after  the  passing  of  the  Act 

This  cause  was  argued  before  this  Court  exclusively  on 
the  claim  set  up  by  the  complainants  to  the  negroes  and 
their  hire,  without  reference  to  the  legacy  of  three  thousand 
dollars,  and  upon  that  view,  excluding  the  pecuniary  legacy 
from  our  consideration,  we  reverse  the  judgment  of  the  Court 
below. 

Judgment  reversed 


662  SUPREME  COURT  OP  GEORGIA. 

Chance  rs.  fiummerford. 


James  Chance,  defendam  in  error,  vs.  HEmr  StmiCBsroui, 

defendant  in  error. 


[U]  BMoti  ^U  MOie  htimttn  oflktrpttetiM admiltMl  topMve  th*(  thmr ««  •!«%- 


[3.]  EridADoe  admlBsible  to  prove  that  oioh  JadgHMut  wai  paid,  and  bj  whom  if 
waa  paid. 

[3.]  Note  saed  on  no  part  of  the  record  ^  the  judgment  obtained  theivon;  nnd  If  % 
^  e«py  ba  admitted  in  evidence  withoat  objeetion,  itmagr  be  considered  by  th»  jvf. 

Assumpsit,  from  Baket  county.  Tried  before  Judge  A^ 
LEN,  May  Term,  1858. 

Chance  made  his  note,  which  B.  N.  Scott  and  Henry  Sum- 
itterferd  endorsed  to  the  Centml  Bank  of  Geoxgia.  ASm 
the  maturity  of  the  note,  the  same  was  sued  to  judgnient  ia 
Houston  county,  and  execution  issued  thereon. 

Henry  Summerford  paid  oSthe  JL  feu    It  appears,  fitnt 
the  record,  that  Chance  having  removed  from  the  coon^  • 
Houaton,  was  not  s^ved  with  the  writ. 

Summerford  sued  Chance  on  the  debt  after  he  obtatned 
control  of  the>7.ya.,  and  tendered  in  evidence  on  the  trial  the 
transcript  of  the  record  of  the  suit  and  eaceoution  agaanat  kirn 
from  the  county  of  Houston,  and  therda  the  endence  of 
payment  of  the /./a.  by  him;  and  defendant's  counsel  ol^ 
jeeted  to  its  admksion.  Which  objection  the  Court  over- 
ruled, and  defendant  excepted. 

Plaintiff  proposed  to  read  the  answers  of  Warren  and  Sum- 
merford to  interrogatories,  proving  the  transfer,  after  the  pay- 
ment of  the  execution,  to  Summerford,  the  plaintifL  Defen* 
dant's  counsel  objected  to  their  answers  being  read,  which 
objection  the  Court  overruled,  and  defendant  again  excepted. 
The  answers  were  read. 

Plaintiff  here  closed  his  case,  and  the  defendant  moved 
the  Court  for  a  non-suit  on  the  grounds  taken  in  the  ruU  mr 
si  for  a  new  trial ;  which  ifaotion  was  refused. 

The  jury  found  in  favor  of  the  plaintiC 
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And  defefndatit  mtrtied  tfie  Courrfor  a  new  trial  xm  all  the 
points  taken  by  defendant,  as  above  Mated  and  overraled, 
and  also  on  the  grounds  that  the  veidict  of  the  jury  was  con- 
tmrjr  to  law,  and  that  the  retdict  of  the  jury  was  contiarjr  to 
theeridenee;  which  the  Conrt  ovwruled. 

Whereupon  defendant  excepted,  and  assigns  the  same  as 
error. 

P.  J.  SraoziSB,  for  plaintiff  in  error. 

R.  F.  Lton,  for  defendant  in  error. 

By  the  (hurt. — McDonald,  J.  delivering  the  opinion. 

[1.]  The  exemplification  of  the  case  in  favor  of  the  Cen- 
tral Bank  against  the  endorsers  of  the  plaintiff  in  error  was 
admissible  for  the  purpose  of  proving  the  recovery  of  the 
debt  against  them  by  the  bank,  and  the  evidence  of  Warren 
and  Summerford  was  admissible  to  prove  the  payment  of  the 
money  by  the  defendant  in  error.  1  Greenleqf^s  ^v.,  sees^ 
538,  SS9. 

[2.]  The  counsel  for  plaintiff  in  error  moved  for  a  non- 
suit on  the  grounds  taken  above,  and  overruled  by  the  Cour^ 
and  to  the  refusal  of  the  Court  to  award  it  he  ^LceptedL 
Havteg  snstiiined  the  decision  of  the  Court  below  in  admit- 
ting the  above  stated  evidence,  it  follows  that  it  must  be  sus- 
tained in  refusing  a  non-suit ;  and  of  course,  so  far  as  ths 
motion  for  a  new  trial  is  based  on  allegations  of  error  in  the 
Cottrt'for  orerruling  exceptions  to  the  testknoay  and  refosmg 
the  motion  to  non-suit  the  plaintiff,  the  judgment  of  (lie 
Court  below  must  be  affirmed. 

[3.]  The  grounds  that  the  verdict  was  contrary  to  law,  and 
that  it  was  contrary  to  the  evidence,  must  be  overruled  also. 
There  are  two  copies  of  the  note  sued  on  by  the  Central 
Bank,  sent  up  in  the  record.  One  of  these  copies  has  the 
names  of  the  endorsers,  and  the  other  has  not.  They  are 
properly,  no  part  of  the  record  in  the  Central  Bank  case,  and 


•M  SUPfiEliB  C9URT  OF  GEOBGIA. 

Cook  TB.  Banoli. 


if  they  liad  been  objected  to  as  inadmiesibley  they  mnsi  ov 
OQght  to  have  been  rejected|  whether  they  were  incorporated 
in  the  exemplification  or  not  If  the  original  note  had  been 
offeied;  it  ought  to  have  been  admitted  upon  proo^  or  with- 
out proof  if  not  objected  to  for  want  of  it  The  copy  seems 
to  have  been  admitted  without  requiring  the  party  to  account 
fi>r  the  original,  or  to  make  proof  of  its  authenticity.  This 
evidence  was  before  the  jury,  and  without  objection,  unless 
die  counsel  for  plaintiff  in  error  considered  that  he  was  ob> 
jecting  to  it  as  a  part  of  the  record,  which,  as  we  have 
it  was  not 

Judgment  affirmed. 


JoHH  K  Coca,  plaintiff  in  error,  vs.  Johx  BAaKSTT,  defen- 
dant in  erron 

p.]  An  MtioBi  (set  off),  to  recover  b»ck  money  lost  Mi  cards,  founded  on  the  Act  of 
1Y64,  agminst  lotterkf  and  guning  is  not  one  of  the  acUoni  for  tlM  not  biingiflf  of 
wluoht  the  non-reeidenoeof  the  partiet  snbject  to  them,  is  made  as  exeoae  by  th« 
limitation  Act  of  1806,  orthat  ofl839. 

p.]  In  BQch  an  action,  the  winner  is  compellable  to  discover  tiie  gamittf,  vnder  th* 

AoOTOiy  Act  of  1847,  and  the  Acts  amendatoyyof  that  Act 

Complaint,  from  Houston  county.  Tried  before  Judge 
Lamab,  April  Term^  1858. 

Bamett  sued  Cook  on  a  due  biU  for  $220^  payable  to  him,, 
dated  March  18, 1854. 

To  this  Cook  pleaded  this  plea,  that  before  and  at  the  time  of 
the  institution  of  this  action,  the  plaintiff  was  and  from  thence, 
hitherto  hath  been  and  still  is  indebted  to  defendant  in  the 
sum  of  #800,  won  by  plaintiff  of  him  at  a  game  of  cards 
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aboat  the  IS  March  1854^  which  he  was  leady  and  willing  to 
coredit  with  the  amount  of  the  due  bill,  and  aaked  a  verdict 
and  judgment  in  hie  lavor  for  jf58a 

The  suit  was  commenced  on  the  2i  of  September;  1866. 

The  plaintiff  read  in  evidence  the  due  bill  and  closed  his 
cassL 

Defendant  offered  to  read  in  evidence  the  answers  to  cer* 
tain  interrogatories  propounded  to  plaintiff,  which  stated  that 
the  due  bill  was  given  in  Albany  a  few  days  after  he  (plain- 
tiff) had  won  from  defendant  about  $800  at  cards,  which  sum 
was  paid  as  wen.  This  due  bill  was  given  for  money  loan- 
ed, which  was  not  loaned  to  bet  with  and  was  not  won  of 
defendant  after  it  was  loaned,  as  he  never  played  with  him 
after  the  loan.  The  time  he  won  the  0800  was  the  only  time 
he  ever  played  with  defendant,  and  after  they  quit  playing, 
defendant  owed  him  nothing  for  he  paid  as  he  lost 

The  answer  also  stated  that  the  plaintiff  was  and  had  al- 
ways been  a  citizen  and  resident  of  North  Carolina,  and  that 
he  left  Georgia  some  ten  or  fifteen  days  after  winning  the 
money. 

The  Plaintiff's  counsel  objected  to  reading  the  said  an- 
swers in  evidence,  upon  the  ground  that  the  subject  matter  of 
defendant's  set  off  was  barred  by  the  statute  of  limitations, 
and  that  they  tended  to  criminate  plaintiff 

Which  said  objection  was  sustained  by  the  Court,  where- 
upon defendant's  counsel  excepted. 

The  verdict  of  the  jury  was  in  favor  ef  the  plaintiff  for  the 
fnll  amount  &c.    On  the  exception  error  is  assigned. 

Cook  &  Montfobt,  for  plaintiff  in  error. 

HuHTsa  &  Ellis,  for  defendant  in  error. 

JBy  the  CourL — ^Benning,  J.  delivering  the  opinion. 

The  Court  below  held,  that,  according  to  the  offered  evi- 
dence, the  set  off  was  barred  by  the  statute  of  limitations. 
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The  MttiiMl  for  Cook  admit  tbt»  deeismi  to  %e  vigftat,  tm- 
lata  it  is  conttviiy  lo  •somethiAg,  in  die  limittiCioB  Act  of  MM, 
or  that  of  1839,  bat  they  •aay,  that  it  is  contairy  %o  the  piovio- 
ion  ia  those  Acts,  respectiveiy,  rriatidg-lo  ftoB-iendontSL 

The  pcoirision  in  tiie  Act  of  1806,  (aiei  Aet  which  fenns  the 
Act  of  1767,)  is,  that,  "  i(  any  person  or  persons  that  Is,  or 
shall  be,  entitled  to  any  such  action  of  tresspass,  detinue,  ac- 
tion of  trover,  replevin,  actions  of  account,  actions  of  debt, 
actions  of  trespass  for  assault,^  menace,  battery,  wounding,  or 
imprisonment,  actions  on  the  case  for  words,  be,  or  shall  be^ 
at  the  time  of  any  such  cause  of  action  given  or  accrued^  fiJI- 
en,  or  come,  within  the  age  of  twenty-one  je^tSjfane  covert j 
non  compos  mentis j  imprisoned,  or  where  the  defendant  shall 
remove  out  of  the  jurisdictional  limits  of  this  State,  that,  then, 
such  person  or  persons'  shall  be  at  liberty  to  biing  the  same 
actions,  so  as  they  take  the  same  within  such  times  us  before 
is  limited,  after  their  coming  to,  or  being  of,  full  age,  dis> 
covert,  oif  sane  memory,  at  large,  or  the  return  of  the  defen- 
dant into  the  same,  as  by  other  persons  having  no  such  im* 
pediment  should  be  done.'' 

The  benefit  of  this  provision,  is  given  to  those  entitled  to  the 
sort  of  actions  refered  to,  by  the  limitation  Act  of  1767,  the 
revived  Act 

[1.]  But  the  plea  of  set  off  in  the  present  case,  even  if  con- 
sidered as  an  action,  is  not  one  of  tfiose  actions.  It  is  found- 
ed  on  the  Act  of  1764,  to  suppress  lotteries  and  prevent  gam- 
ing ;  or  on  the  Act  of  1765,  to  amend  that  Act ;  and  the  Act 
of  1767,  does  not  refer  to  any  action  founded  on  either  of 
those  two  Acts. 

A  similar  remark  is  to  be  made  as  to  the  Act  of  1839.  That 
Act  includes  only  cases  ^  founded  on  bonds,  or  instruments 
under  seal  f  and  *^  upon  notes,  and  other  acknowledgements 
under  the  hand  of  the  party.''  This  set  off  not  being  found- 
ed upon  anything  of  these  kinds,  the  case  made  by  it,  is  not 
within  the  Act  of  1839. 
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We  Ihkiky  theo,  that  the  Cotnt  bel(Mr  was  Tight,  in  hold- 
ing the  set  off  baired  by  the  statate  of  limhatioim. 

That  Ceart  alse  held,  that  the  answers  ought  not  to  be  fead, 
because  they  wonld  crimhiate  the  party  making  them,  Bar- 
nett 

[2.]  The  decision  of  the  other  question,  being  such  as  it 
vasy  renders  it  unnecessary  to  decide  the  question  here  aris- 
ing. Still,  we  think  it  proper  to  say,  that  we  regard  this 
ground  as  insufficient.  True,  the  Act  of  1764,  says,  that  per- 
sons liable  to  be  sued  under  it,  shall  be  obliged  ^  to  answer 
upon  oath  such  bill  or  bills  in  Equity,  as  shall  be  preferred 
against"  them ;  and  the  answers  in  this  case  were  not  answers 
to  u  bill  in  Equity,  but,  to  interrogatories  propounded  under 
the  late  discovery  Acts ;  yet,  according  to  those  Acts,  the  an- 
swers they  proride  for, "  shall  be  evidence  at  the  trial  of  the 
cause,  in  the  same  manner,  and  to  the  same  purpose  and  ex- 
tent, and  upon  the  same  condition  in  all  respects  as  if  the 
same  had  been  procured  upon  a  bill  in  Chancery  for  discov- 
ery."    Cobb  Dig.  465,  726. 


Judgment  affirmed,  but  not  on  this  ground. 


Randal  C.  Geiger,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Ib  MMt  on  iht  erifliiiial  side  of  the  Court,  in  iHiioh  defendants  are  entitled  to  a  trlil 
OB.  desand,  the  preaSding  Jndae  eaoaot  order  a  mlatrlal  bat  for  proridMitlal  oassa 
Ao.;  without  the  oonaent  of  the  defendant 

Assault  and  Battery,  from  Randolph  county.  Tried  before 
Judge  KiDDoo,  May  Term,  1858. 
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It  appeared  that  a  jory  was  empanneled,  and  qualified  U> 
try  Geiger  at  the  Term  at  which  the  bill  of  iDdictment  was 
found,  a  demand  for  trial  made  by  him  in  the  usual  manner^ 
and  no  trial  hadj  and  no  trial  was  had  at  the  Term  next  sue- 
ceedingy  though  there  was  a  jury  empanneled  and  qualified 
to  try  him  and  a  demand  for  trial,  made  in  the  usual  manner, 
again  placed  upon  the  minutes.  His  counsel  then  moved 
that  he  be  absolutely  discharged  and  acquitted  of  the  offence 
charged  in  the  indictment  and  the  motion  was  refused  by  the 
Court  upon  the  ground: 

That  the  defendant  had  been  granted  all  the  trial  in  the 
power  of  the  Court  to  give  him,  the  jury  having  made  a  mis- 
trial at  both  Terms  of  the  Court,  and  that  neither  time  was 
the-  Court  bound  to  grant  him  any  further  trial. 

The  case  then  proceeded  to  the  jury  and  again  a  mistrial 
made,  the  said  Judge  each  time  dismissing  said  juries  before 
linding  a  verdict,  and  without  the  consent  of  defendant  or 
his  coanseL 

The  defendant's  counsel  excepted  to  the  refusal  of  the  Court 
to  discharge  said  defendant,  and  thereupon  assign  error. 

TucKXB  &  Beall,  for  plaintiff  in  error. 

(Solicitor  General)  Harrall,  for  defendant  in  error. 

By  ihe  Court — ^McDonald,  J.  delivering  the  opinioa 

At  each  Term  of  the  Court  at  which  the  plaintiff  in  error 
deu^anded  a  trial,  he  was  put  on  his^  trial,  but  the  Court  each 
lime  dismissed  the  jury,  before  the  finding  of  a  verdict,  and 
oidered  a  mistrial  The  record  does  not  disclose  any  cause  for 
ordering  a  mistrial  at  either  Term  of  the  Court  This  Court 
has  held  that  the  Court  may,  ordinarily,  at  its  discretion,  di. 
lect  a  mistrial.  (A  case  in  which  the  defendant  has  a  statu- 
tory right  to  a  trial,  however,  forms  an  exception:  ]  In  that 
case  the  consent  of  the  defendant  most  be  had,orthe.nustrial 
must  be  the  effect  of  inevitable  accident ;  such  as  the  death 
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or  sickness  of  the  Judge  or  one  or  more  of  the  jurjr,  &c.,  &a 
The  provision  of  the  statute  was  intended  to  secure  to  de- 
fendants a  speedy  trial,  and  confers  on  them  a  right  which 
the  Court  can  neither  control  nor  withhold. 

Judgment  reversed. 


Rhodkricx  MeEsxzix,  plaintiff  in  error,  vs.  Lemuel  T.  Dowk- 

iNO,  Ex'or.,  defendant  in  error. 

To  complole  « ifiHf  mortis  causa,  then  muft  be  a  dtUrnj  of  the  thin;  gfreii. 

Trover,  from  Muscogee  county.    Before  Judge  Bull,  Majr 
Term.  1858. 

It  appeared  upon  the  trial  that  Kenneth  McKenzie,  a  day 
or  two  after  making  his  will,  said  to  Dr.  Ellison  his  physician, 
that  in  arranging  his  business  ho  had  forgotten  an  important 
matter,  and  feared  it  was  then  too  late  to  arrange  it,  that  it  was 
in  regard  to  some  money  he  had  in  Scotland.  Ellison  told  him 
it  was  not  too  late,  and  sent  for  Wm  K.  Moore,  who  came  and 
wrote,  at  the  dictation  of  McEenzie,  the  following  check 
which  was  signed  by  McEenzie,  and  witnessed  by  the  par- 
ties, whose  names  appear. 

'' Inverness,  8  July,  18$4. 

Pay  to  Rora  McEenzie  or  order  four  thousand  pounds 
sterling  or  whatever  balance  there  may  be  remaining  in  the 
bank  due  me  at  this  time.  K.  McEENZIE. 

To  the  Manager  of  the  Bank  of  Scotland. 
Attested  by, 
Wm  E.  Moore,  attorney  at  law,  Datton,  Ga. 
F.  C.  Ellison,  M.  D.,  Columbus^  Ga. 
J.  D.  Hamilton,  Stone  Mountain. 


670  SUPREME  COURT  OF  GEORGIA. 

MeKeniie  ti.  Downing;,  •z'or. 

McKeuzie  said  but  litde^  except  to  dictate  haw  he  wanted 
the  check  written.  He  was  very  weak  and  feeble,  talkmg 
vnry  seldom,  and  then  in  whbpers ;  making  himself  under- 
stood principally  by  signs.  After  signing  the  check  it  was 
in  the  hands  of  Ellison,  who  asked  McEenzie  what  he  shonld 
do  with  it,  and  he  either  looked  towards  or  pointed  to  his 
trunk,  in  which  were  his  clothes  and  his  will  he  had  made 
the  day  before.  Ellison  asked  him  if  he  should  place  the . 
check  with  the  will  \  and  McEenzie  assented  by  bowing  his 
head.  It  was  then  placed  in  the  trunk  and  deUvered  with  the 
same  to  L.  T.  Downing,  who  was  appointed  executor  by  the 

wia 

Jamts  Lynt  and  Robert  McKennan  testified,  they  were 
agents  and  accountants  of  the  Bank  of  Scotland,  at  Inverness, 
that  the  amount  to  the  credit  of  McEeime,  in  said  bank  w«s 
j£407,17d,3s;  and  the  check,  drawn  by  McEenzie,  would 
have  been  good  for  that  amount[onIy. 

It  was  admitted,  a  demand  for  the  check  had  been  made 
of  the  executor  and  that  he  refused  it,  that  Rhoderick  and 
Rora  are  the  same  person,  that  Rhoderick  is  the  only  brother 
of  E.  McEenzie ;  that  at  the  date  of  the  check  he  was  and  is 
now  a  citizen  of  Scotland,  and  that  L.  T.  Downing  is  the  exe- 
cutor of  E.  McEenzie,  and  the  check  in  his  possession. 

Plaintiff  here  closed  his  case  and  defendant  moved  a  non* 
suit,  which  motion  the  Court  sustained ;  whereupon  plain- 
tilTs  counsel  excepted  and  assign  error. 

G.  E.  Thomas  ;  and  R.  Watson  Denton,  for  plaintiff  in 
orror. 

JL  T.  Downing,  for  defendant  in  error. 

By  the  Caurt. — McDonald  J.  delivering  the  opinion. 

There  was  no  delivery  of  the  check  to  the  payee  or  to  any 
one  else  for  him.  It  remained  in  the  custody  of  the  drawer. 
It  is  presumed  that  he  supposed  it  was  sufficient  to  entitle  th« 
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fftyee  ta^the  lopfley,  on  his  death,  in  that  he  was  mistaken, 
and  however^  manifest  his  intention  ir  caimot  be  corned  oot^ 
eonaietenlly  with  a  wise  role  of  law,  which  requires  for  the 
oampletion  of  a  gift  of  this  sore  a  deliTery  of  the  thing  given. 

Judgment  affirmed. 


William  RicHARDsoXy  plaintiff  in  error,  vs.MAa7  Jam£  Rob- 

ERTSy  defendant  in  error. 

A  Terdiet  is  not  to  be  tot  aside  os  tiie  ground  thet  it  was  obtained  by  perjored 
•fidenoe,  vnless  it  appear  to  tlie  Couft,  that  ibe  verdict  oonld  am  bave  boes 
obtained  without  that  evidence. 

Equity,  from  Crawford  county.    Decision  by  Judge  La- 
,  at  chambers. 


Tne  complainant  filed  a  bill  for  relief  and  injunction,  aU 
laging  that  a  verdict  had  been  obtained  against  him  in  Ae 
Sttpenor  Conrt  of  Oawf<»-d  county,  at  the  instance  of  de* 
isadanti  in  an  action  on  the  case  for  words,  by  the  wilful 
and  corrupt  perjury  of  Nathaniel  Griggs,  a  witness  sworn  in 
said  case  for  the  plaintiff;  that  it  was  not  until  after  the  final 
judgment  in  said  case  had  been  rendered,  that  complainant 
ascertained  that  he  could  provo  that  the  testimony  of  Griggs, 
on  said  trial,  was  false,  by  several  witnesses,  whose  deposi- 
tions complainant  attaches  to  his  bill,  and  fully  makes  out 
Ike  all^ation  of  perjury  on  the  part  of  Griggs.  Complain- 
ant, at  last  term  of  the  Court,  preferred  an  indictment  against 
Crigga,  which  was  returned,  true  bill  for  peijnry  committed 
mt  the  said  trial;  that  he  intends  to  prosecute  said  indict- 
ment, and  believes  a  conviction  can  be  had  thereon. 
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That  on  the  said  verdict  obtained  against  him,  ezecntiMi 
has  issued ;  and  the  defendant  who  is  plaintiff  inJLfa.  m 
proceeding  to  collect  the  same,  and  that  at  law,  he  is  unaMs 
to  resist  it,  and  prays  it  may  be  enjoined  until  an  issue  it 
made  up,  on  the  facts  herein  chained,  and  if  found  true,  a 
new  trial  be  granted  him  in  said  case  of  slander ;  and  until 
a  trial  is  had  on  said  indictment  against  Griggs,  and  if  Grrigga 
is  convicted,  that  the  complainant  have  leave  to  move  to  s^ 
aside  the  judgment  in  said  slander  suit  obtained  against  him. 

The  facts  of  this  bill  will  be  found  in  the  case  of  William 
Richardson  against  Mary  Jane  Roberts.    23  Go.  215w 

The  Judge,  upon  reading  the  bill,  refused  the  prayer  in 
the  following  language. 

^  The  injunction  and  relief  sought  by  this  bill  are  predica- 
ted on  the  ground  that  the  verdict  of  the  jury  was  obtained 
by  the  perjury  of  Nathaniel  Griggs,  a  witness  in  the  cause^ 
and  on  the  newly  discovered  evidence  of  Span,  Ragan,  Sam- 
uel Gassett  and  Eveline  Gassett,  by  whom  the  perjury  wouM 
be  established. 

The  perjury  complained  of  is,  that  Griggs,  on  the  trial, 
swor^  that  Roberts,  the  husband  of  defendant  to  this  bill,  and 
plaintiff  in  the  action  of  slander,  died  in  October,  1847,  at 
his  house,  and  that  6he  gave  birth  to  a  child  in  April,  1848. 
The  affidavits  of  Ragan  and  Mr.  and  Mrs.  Gassett,  state  that 
Roberts  died  in  Macon  county,  in  the  year  1845;  that  the 
defendant  in  this  bill  continued  to  reside  there  some  two  or 
three  years  thereafter  without  giving  birth  to  a  child.  There 
ia  an  admitted  conflict  in  the  evidence,  which  it  is  considered 
established  the  fact  that  Griggs  swore  falsely,  both  as  to  the 
time  of  Roberts'  death,  and  the  period  which  elapsed  be- 
tween his  death  and  the  birth  of  the  child.  But  conceding 
the  fact  that  Griggs  swore  falsely,  and  was  perjured,  and  that 
Mrs.  Roberts  gave  birth  to  an  illegitimate  child  in  1848,  and 
that  the  newly  discovered  evidence  would  prove  it ;  wooM 
this  establish  the  truth  of  the  slanderous  words  uttered  by 
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the  complainant  against  the  defendant  in  1854?  There 
were  two  counts  in  the  action  of  slander,  charging,  in  sub* 
stance,  the  defendant  in  this  bill  with  having  given*birth  to 
an  illegitimate  child ;  that  Griggs  was  its  father,  and  that  he, 
Griggs,  kept  her  from  marrying  for  the  purpose  of  cohabit* 
ing  with  her.  The  complainant,  by  interposing  the  plea  of 
justificatioD,  admits  the  speaking  of  the  words,  and  it  is  in- 
^  cumbent  on  him  to  support  their  verity  by  proo£ 

As  before  observed,  would  the  admitted  perjury  of  Griggs^ 
and  the  fact  conceded,  that  the  child  bom  in  1848  was  ille- 
gitimate, and  that  Roberts  died  in  1845,  establish  the  truth  of 
the  plea  of  justification,  to- wit,  that  the  illegitimate  child  was 
Griggs',  and  that  he  and  the  defendant  to  this  bill  were  co- 
habiting together  in  December,  1854  ?  I  think  not.  The  de-« 
fendant's  character,  such  as  it  was  at  the  time  of  speaking  of 
the  words,  is  put  in  issue.  She  might  have  had  an  illegitimate 
child  in  1848,  and  by  reformation  and  amendment  in  her 
conduct,  acquired  a  very  different  character  for  virtue  and 
chastity,  some  six  or  seven  years  thereafter ;  it  was  then  enti- 
tled to  such  protection  as  it  merited.  Again,  expunge  Griggs' 
testimony  entirely  from  the  record,  and  I  consider  the  re- 
maining testimony  in  the  case  wohld  fully  sustain  the  find- 
ing of  the  jury;  or  in  other  words,  the  jury  would  justly  re- 
turn the  verdict  they  did,  without  Griggs'  testimony. 

Entertaining  the  views  and  opinions  above  expressed,  I 
refuse  to  sanction  the  bill,  for  the  reasons  given. 

HENRY  G,  LAMAR,  J.  S.  C.  M.  C. 

December  14th,  1857. 

To  which  decision  complainant's  counsel  excepted,  and 
assigns  the  same  as  error. 

Hunter,  for  plaintiff  in  error. 

GsoRGx  W.  NoBMAjB^,  for  defendant  in  enor. 

VOL  XXV.— 43 
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By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  Court  right  in  refusing  its  sanction  to  this  bill  ? 
We  think  so. 

^  Any  verdict  or  judgment,  rule  or  order  of  Court,  which 
may  have  been  obtained  or  entered  up,  shall  be  set  •aside, 
and  shall  be  of  no  effect,  if  it  shall  appear^that  this  same  ixras 
obtained  or  entered  up  in  consequence  of  wilful  and  corrupt 
perjury;  and  it  shall  be  the  duty  of  the  Court  in  which  such 
verdict,  judgment,  rule  or  order,  may  have  been  obtained  or 
entered  up,  to  cause  the  same  to  be  set  aside  upon  motion 
and  notice  to  the  adverse^arty ;  but  it  shall  not  be  lawfutfor 
the  said  Court  to  do  so,  unless  the  person  charged  with  said 
*  perjury,  shall  have  been  thereof  duly  convicted,  and  unless 
it  shall  appear  to  the  said  Court,  that  the  said  verdict,  judg- 
ment, rule,  or  order,  could  not  have  been  obtained  or  entered 
up,  without  the  evidence  of  such  perjured  person/*  8  Stc 
8  Div.  Penal  Code. 

The  person  here  charged  with  the  perjury,  GtiggSy  has  not, 
as  yet,  been  convicted  of  the  charge.    But  let  that  pass. 

Is  it  true,  that  it  appears  here,  that  the  verdict "  could  not 
have  been  obtained"  '*  without  the  evidence"  of  Griggs  ? 
By  no  means. 

The  slanderous  words  declared  on,  were,  in  subfitahce, 
that  Mary  J.  Roberts  had  hid  a  bastard  by  Griggs ;  and  that 
he  was  keeping  her  unmarriedlfor  his  own  purposea  The 
speaking  of  thdse  words  was  proved  by  others,  than  Griggs. 
Besides,  there  was  a  plea  of  justification. 

The  plaintiff's  case,  then,  in  the  slander  suit  was  fully 
made  out  without  the  evidence  of  Griggs ;  and  she  was  en- 
titled to  recover  without  his  evidence,  unless  tho  defendant, 
Richardson,  proved"his|plea  of  justification. 
As  to  thatplea.  Leaving  Grigg's  evidence  outof  theqnestion, 
it  is  by  no  means  clear,  that  the  rest  of  the  evidence  showed 
him  the  father  of  Mary  J.  Robert's  child,  assuming  it  to  have 
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been  a  bastard ;  or  showed  him  keeping  her  unmarried  for 
hid  own  purposes.    See  the  evidence. 

Cven  the  newly  discovered  evidcnce'itself  would  fail  to 
make  out  these  charges,  however  it  might  serve  to  show,  that 
the  child  was  a  bastard. 

It  must  follow,  then,  that  it  is  not  true,  that  it  appears 
h^tBy  that  the  verdict  ^  could  not  have  been  obtained  without 
the  evidence*'  of  Griggs. 

This  being  so,  the  section  aforesaid — of  the  Code,  comes 
in,  and  makes  it  unlawful  for  the  Court  to  set  aside  the  ver- 
dict, even  though  it  may  be  true  that  Griggs  was  guilty  of 
perjury,  in  his  evidence. 

And,  certainly,  bills  of  this  sort  ought  not,  for  reasons  most 
ebvious,  to  receive  any  encouragement. 

Judgment  affirmed. 


Gaby  G.  Foad,  plaintiff  in  error,  vs.  Stbphck  R.  Smith, 

defendant  in  error. 

[1.]  The  rale  thai  wordB  spoken  before  and  At  the  making  of  a  written  oontraet 
merge  in  the  contract  does  not  apply  when  the  words  spoken  themeelvcs  const!- 
late  a  contract,  the  parties  to  which,  are  not  the  same  as  the  parties  to  the  written 
ootdsmet. 

[X.]  Wkeiia  eontnet  has  been  tepadiatedby  both  of  the  parties  to  it,  it  oeoses  to  be 
theeriterion  for  measuring  the  rights  and  liabilities  between  the  parties  to  it. 

[3.]  Bren  when  the  work  has  not  been  done  according  to  the  contract,  yet  if  re- 
eeired,  and  of  benefit  of  the  party  recoiying  it,  he  shall  pay  for  it  a  sum. 
•qaal  to  the  value  of  the  labor  and  materials. 

A88nm|isit,  from   Worth  county.    October  Term,  1858, 
Judge  Powers,  presiding. 
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Smith  brought  an  action  against  Ford,  alleging  in  the  fint 
count,  the  making  of  a  contract  with  Ford,  to  furnish  materi- 
als and  build  him  a  house  by  a  certain  time,  viz:  the  18th  of 
April,  1855,  for  which  Ford  was  to  pay  him  a  certain  sum ; 
that  after  performing  a  certain  amount  of  labor,  Ford  dis- 
charged him.  The  second  and  third  counts  are  quantum 
meruit  counts.  The  contract  was  proven ;  the  circumstan- 
ces attending  its  non -completion,  and  the  value  of  the  ma- 
terials and  labor  actually  furnished  and  performed. 

Plaintiff  proposed  to  prove  that  it  was  agreed  before,  at 
the  time  of,  and  after  the  making  of  the  contract  that  one 
R.  G.  Ford  was  to  saw  the  lumber;  defendant  objected,  and 
the  Court  overruled  the  objection. 

The  Court  charged  the  jury,  that  plaintiff  sought  to  re- 
cover on  two  counts,  and  explained  to  the  jury  the  nature  of 
special  contracts,  and   the  law    applicable  to  them;  and 
charged  them  that  the  plaintiff  in  this  case  could  not  recover 
on  the  special  contract,  but  if  they  believed,  after  plaintiffhad 
done  considerable  work  on  the  house,  defendant,  taking  ad- 
vantage of  his  failure  to  comply  with  the  contract,  took  pos- 
session of  the  house,  and  refused  to  let  plaintiff  complete  the 
job,  that  plaintiff  was  entitled  to  as  much  as  his  labor  and 
materials  were  actually  worth,  without  regard  to  the  special 
contract;  that  defendant  could  have  protected  himself  under 
said  contract,  by  refusing  to  take  the  house;  if  he  took  it 
voluntarily,  and  enjoyed  it,  he  ought  to  pay  what  it  was  worth, 
and  no  more.  To  this  charge  counsel  for  defendant  excepted. 

Defendant  requested  the  Court  to  charge,  that  if  defendant 
was  induced  to  take  possession  by  the  promise  of  Smith  to 
go  on  immediately  and  finish  the  house,  that  such  possession 
was  no  recognition  of  a  compliance  with  the  eontract  by 
Smith,  and  plaintiff  cannot  recover  unless  theevidenceshows 
an  enlargement  of  the  time  for  finishing  the  work.  The 
Court  refused  this  charge,  and  modified  the  same  by  saying, 
that  it  was  the  law  in  a  proper  case,  but  if  he  went  in  this 
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way,  and  then  refused  to  let  Smith  finish  the  building,  it  was 
the  same  as  if  he  had  gone  in  without  Smith's  consent 

Defendant  aise  requested  the  Court  to  charge,  that  the 
fidlure  of  R  G.  Ford  to  saw  the  lumber,  was  no  excuse  for 
Smith ;  which  the  Court  did  not  refuse  to  give,  but  instruc- 
ted the  jury  that  the  request  was  outside  of  the  case. 

Defendant  also  requested  the  Court  to  charge,  that  by  the 
terms  of  the  contract.  Smith  should  have  done  the  wof  k  in  a 
workmanlike  manner,  by  1st  of  April,  1855,  and  that  the 
burden  of  proof  was  on  him  to  show  an  excuse  for  not  com- 
plying with  his  contract  This  the  Court  refused,  but 
chaiged  the  jury,  that  Smith  did  not  ask,  and  could  not  re- 
cover, on  the  special  contract ;  that  they  need  not  consider 
the  special  contract,  and  it  was  unnecessary  to  give  them  the 
chai^.    To  the  charges  and  refusals  defendant  excepted. 

A  new  trial  was  moved  for  by  defendant,  because, 

1st  Of  the  admission  of  the  evidence  that  R.  O.  Ford  was 
to  furnish  the  lumber. 

iKd.  Because  the  Court  erred  in  its  charge  to  the  jury ;  and 

3d.  Because  the  j\iry  found  contrary  to  law,  evidence,  and 
the  right  of  the  case. 

This  motion  was  overruled,  and  defendant  excepted. 

WAaaxK  &  Wabrbn,  for  plaintiff  in  error. 
J.  J.  Scarborough,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

Was  the  refusal  of  the  Court  to  grant  a  new  trial,  right  ? 
This  is  the  question. 

The  first  ground  of  the  motion  for  a  new  trial,  was^  the  ad- 
mission of  evidence  to  show,  that  one  R.  6.  Ford  was  to  fur- 
nish the  lumber. 

This  evidence  was,  that  it  was  verbally  agreed  by  and  be- 
tween R.  O.  Ford,  Gary  6.  Ford,  the  plaintiff  in  error,  and 
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Smith,  the  4€feadam  in  error,  that  R.  G.  Ford  should  am 
the  lumber  for  the  buildings,  for  which  he  was  to  be  [laid  iu 
a  particular  way  by  Gary  G.  Ford,  who  himself  was  to  be 
repaid  in  a  particular  way,  by  Smith;  and»  that  the  words 
constituting  the  agreement,  were  spoken  of  and  btfore  the 
making  of  the  building  conuact,  as  well  as  afterwards*  That 
contract  was  in  writing. 

The  objection  to  the  evidence^  was,  that  it  would  vary  the 
written  contract. 

[1.]  But  R.  G.  Ford  was  not  a  party  to  the  written  eon- 
tract  The  sale  parties  to  that,  were  G.  G  Ford  ttod  Smith ; 
and  it  was  not  in  their  power,  to  do  any  thing  to  affect  B. 
G.  Ford's  rights  arising  under  a  contract  to  which,  the  three 
were  parties.  Therefare,  the  rule  that  words  spokeu  before 
and  at  the  time  of  the  making  of  a  written  conimct^  merge 
in  that  contract,  does  not  apply. 

And,  then,  these  same  words  were  also  spoken  qfter  the 
making  of  the  written  contract 

We  thinkj  that  there  is  no  validity  in  the  first  gtound  ot 
the  motion. 

The  next  two  grounds  of  the  motion,  may  be  reduced  to 
one ;  namely  this,  that  the  Court  ^red  in  ail  of  its  dhai^es 
and  refusals  to  charge. 

The  part  of  the  charge  objected  to,  was  the  part  in  which, 
the  jury  were  told,  that  Smith  was  entitled  to  recover  so 
much  money  as  his  labor  and  materials  ^  were  actually  worth, 
without  regard  to  the  special  contract'^ — it  being  contended 
by  the  counsel  for  Ford,  that  the  mMunre  of  what  Smith 
would,  in  the  case  supposed  in  the  charge,  be  entitled  to  re- 
cover, was  the  worth  of  the  labor  and  materials  according  to 
the  contract  price  and  not  their  worth  according  to  their 
'*  actuaP  value. 

The  proof  was,  that  Smith  had  failed  to  comply  wiA*  iiis 
part  of  the  contract;  that  he  had  not  done  the  job  withia  "die 
time  stipulated;  and  that  some  of  the  part  which  be  had 
done,  was  not  executed  according  to  the  contract 
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Ajb  to  80  ]^uch  of  the  job  a$  was  not  executed  according  to 
the  cpatracty  it  i3  Qbvious,  that  its  value  could  not  be  meas- 
ured by  the  cantract  price. 

4gain^  the  proojf  was,  that  Smith  abandoned  his  count  oa 
the  special  contract ;  and  that  Ford  also  finally,  repudiated 
that  contract,  insisting,  that  Smith  had  not  only  failed  to 
comply  with  it,  but  had  failed  to  comply  with  a  second  con- 
tract or  proDftise,  viz :  one  that,  if  Ford  would  take  posses* 
sion  of  the  house  in  its  incomplete  state,  he,  Smith,  would 
go  on  immediately,  and  complete  the  house. 

The  special  contract,  then,  may  be  considered  as  having 
been  rejected  by  both  of  the  parties  to  it. 

[2.]  This  being  so,  neither  party  retained  the  right  of  ap- 
pealing to  that  contract,  as  the  thing  to  govern  in  settling 
their  respective  rights  and  liabilities.  Therefore,  Ford  did 
not  retain  the  right  of  appealing  to  the  contract  price,  for  set- 
tling the  value  of  the  work  done  by  Smith, 

Consequently,  the  value  of  that  work  had  to  be  ascertained 
in  the  ordinary  way,  viz :  by  a  reference  to  its  general  mark- 
et valuei    And  its  market  value  would  be  its  ^^  actual''  value. 

In  Freeman  vs,  Greenville  Masonic  Lodge,  {22  Ga.B,  184,) 
the  part  of  the  work  that  was  done,  was  done  according  to 
the  contract ;  and  the  employer  accepted  this  part  as  done 
under  the  contract — not  at  all  repudiating  the  contract^  but 
only  making  a  question  as  to  what  the  contract  was.  It  is, 
therefore,  of  no  consequence  to  this  case^  that  in  that  case, 
we  thought  the  value  of  the  part  of  the  work  done,  was  to  be 
found  by  reference  to  the  contract  price.  And  even  in  that 
case,  the  effect  of  the  decision  was,  to  make  the  actual  or  ^^reaP* 
value  of  the  work  done,  the  criterion  of  the  amount  of  the 
liability. 

We  think,  then,  the  objection  made  to  this  charge,  not  well 
founded. 

The  first  request  was  too  absolute. 

[3.]  Suppose  it  true,  that  Ford  went  into  possession  of  the 
house  only  on  the  promise  of  Smith  to  go  on  immediately. 
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and  complete  the  work;  and  that  this  was  all  the  '^ enlarge- 
ment of  the  time/'  that  there  was ;  and,  that  Smith  failed  to 
go  on  immediately  and  complete  the  work ;  and,  ye^  that 
Ford  kept  possession  of  the  house,  and  derived  a  benefit  from 
it,  would  he  not  be  liable  to  pay  Smith  something  for  this 
benefit  ?  We  think  that  he  would.  In  Chappel  vs.  Hickey, 
2  CtrM.  214,  Bayley  B.  says, "  The  rule  is,  that  if  the  con- 
tract be  not  faithfully  performed, the  plain tiflfshall  be  entitled 
only  to  recover  the  value  o(the  work  and  materials  supplied'' 
1  Smithes  Lead.  Cos  ;  noteto^  Cutter  vs.  Powell,  18/  see  al- 
so, Boston  vs.  Butler,  7  East.  479,  and  the  other  cases  on 
this  point  referred  to  in  that  note. 

The  second,  and  only  remaining  request  was,  to  charge, 
that  by  the  terms  of  the  contract,  Smith  should  have  done 
the  work  in  a  workmanlike  manner  by  the  Ist  of  April,  1855, 
and  that  the  burden  of  proof  was  on  him  to  show  an  excuse 
for  not  having  so  done  it  by  that  time. 

The  ground  on  which  the  Court  put  its  refusal  to  grant  this 
request,  seems  to  have  been,  that  the  plaintiflf.  Smith,  had 
abandoned  his  count  on  the  special  contract  But  it  does 
not  follow,  that,  merely  because  a  party  to  a  special  contract, 
chooses  to  abandon  the  contract,  he  can  setup  an  implied  con- 
tract, and  recover  from  the  other  party  on  the  common  counts: 
He  must  show  some  reason  why  the  other  party  is  not  still 
entitled  to  hold  him  bound  by  the  special  contract;  as,  that 
the  other  party  has  waived  a  compliance  with  that  contract ; 
or  has  repudiated  the  contract,  whilst  receiving  a  benefit  un- 
der it 

This  request,  then,  was,  we  think  legal  * 

It  was  in  writing. 

And  the  new  trial  Act  of  1854,  makes  it  the  duty  of  this 
Court,  to  grant  a  new  trial  *<  in  all  eases  where  the  presiding 
Judge  may"  '^  refuse  to  give  a  legal  charge  in  the  langui^e 
requested,  when  the  charge  so  requested  is  submitted  in  wri- 
ting."   ^cts,  47. 
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The  refusal  of  this  request,  then,  makes  the  present  ground 
€Kf  the  motion  for  a  new  trial  valid,  and  compels  this  Court  to 
order  a  new  trial. 

The  third  ground  is,  that  the  verdict  was  contrary  to  the 
evidence,  and,  as  a  new  trial  is  to  be  had  any  way,  it  is  best, 
probably,  not  to  decide  that  ground. 

Judgment  reversed. 


John  A.  Dennard,  and  Axfbjbd  Ksabsst,  security  on  appeal, 
plaintiffs  in  error,  vs.  Gh££n  B.  Mato,  defendant  in  error. 

Svrety  to  appeal  bond,  agunst  whom  the  plaintiff  failed  to  enter  judgment  at  the 
Tonn  when  the  rerdict  was  obtained,  may  oppose  a  motion,  at  asabeeqaentTerm^ 
to  enter  judgment  against  him  by  any  eridenoe  which  will  eetablieh  fraud  in  the 
verdict  against  him,  and  he  ia  not  eompellod  to  make  affidayit  of  the  truth  of  the 
iiMts  on  which  ho  relies. 

Motion  to  enter  judgment  against  security  on  the  appeal, 
from  Lee.    Tried  before  Judge  Allek,  March  Term,  1858. 

Plaintiff  below  made  the  motion  to  the  Court,  when  de- 
fendant Kearsey  plead  that  said  judgment  and  execution  in 
this  case  against  principal  was  paid  off  and  discharged,  and 
that  the  said  judgment  was  obtained  by  a  fraudulent  collu- 
sion  of  the  plaintiff  and  defendant  Dennard,  who  was  in* 
4M>lvent,  and  that  the  note  was  paid  off  before  judgment;  and 
that  the  plaintiff  had  a  mortgage  upon  the  property  suffi- 
cient to  pay  the  note,  which  was  turned  over  to  the  plaintiff 
in  satisfaction  of  the  note,  and  with  notice  the  plaintiff  got 
the  judgment  in  fraud  of  the  rights  of  the  defendant,  Kearsey. 
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The  Court  ^overruled  the^pleasi  ^oa  the  ground  that  they 
were  not  irerified.  Defendant's  counsel  excepted,  and  as9iga 
error. 

McCat  &  Hawkins,  for  plaintiff  in  error. 

Pearman  &  EiMBROUGH,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  defendant  in  error,  as  plaintiff  in  the  Court  below, 
recovered  a  verdict  on  the  appeal  trial,  against  John  A«  Den- 
nard.  Alfred  Kearsey  was  the  security  of  Dennard  on  the 
appeal  bond.^\The  defendant  in  error  entered  a  judgment  on 
his  verdict  on  appeal,  against  Dennard,  the  principal,  alone. 
At  the  last  Term  of  the  Court  in  which  the  verdict  was  ren- 
dered, the  defendant  in  error,  plaintiff  in  the  Court  below, 
moved  to  enter  judgment  against  the  plaintiff  in  error,  as  se- 
curity. He  appeared  and  filed  as  objections,  that  the  judg- 
ment was  paid ;  that  a  note  had  been  given  in  satisfaction 
of  the  same ;  that  John  Dennard  was  insolvent  at  the  time 
the  payment  was  made,  and  that  the  judgment  was  fraudu- 
lently obtained,  by  collusion  and  concert  between  the  de- 
fendant in  error,  and  the  defendant  in  the  Court  below,  Den- 
nard. The  Court  overruled  the  objections,  and  allowed  the 
defendant  in  error  to  enter  judgment  against  the  surety.  On 
this  judgment  of  the  Court  below,  error  is  assigned.  The 
plaintiff  in  the  Court  below,  on  obtaining  a  verdict  on  the 
appeal  trial,  had  a  right  to  enter  a  judgment  against  the 
principal  and  surety,  jointly  or  severally,  within  four  days 
after  the  adjournment  of  the  Court.  CoW,494-8.  If  he  omit- 
ted to  do  it,  he  must  move  the  Court  for  leave,  and  give  no- 
tice of  the  motion  to  the  opposite  party.  This  he  did.  It 
then  became  the  right  of  the  surety  to  oppose  the  motion^ 
and  to  prove  any  matter  against  it,  showing  that  the  verdict 
was  fraudulent  and  void,  as  to  him. 
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If  the  plaintiff  below  had  received  payment  before  the  tri- 
al Term,  and  notwithstanding  proceeded,  in  collusion  with 
the  priacipaly  to  take  a  verdict,  in  order  to  raise  the  money 
from  the  surety,  or  had  otherwise  fraudulently  obtained  a  ver- 
dict, it  would  be  competent  for  the  surety  to  move  to  set  it 
aside,  so  far  as  it  affected  his  rights.  Of  the  jurisdiction  of 
the  Court,  in  such  a  case,  there  can  be  no  question.  If  he 
could,  upon  satisfactory  proof,  set  such  a  procedure  aside,  he 
can  certainly  resist  the  completion  of  the  fraud;  and  if  the 
plaintiff  can  only  avail  himself  of  it,  through  the  aid  of  the 
Court,  he  will  not  be  assisted  if  the  facts  appear. 

It  is  not  necessary  for  the  surety  to  make  affidavit  of  the 
fraud  Qr  collusion.  His  defence  is  in  the  nature  of  a  plea  in 
bar,  which  need  not  be  sworn  to.  It  is  not  a  plea  of  puis  dar^ 
rein  eontinuance,  which  must  ordinarily  be  filed  on  an  affi- 
davit of  facts.  But  it  is  a  neiv  proceeding  on  the  part  of  the 
plaintiff,  made  necessary  by  his  own  negligence,  and  the  de- 
fendant has  a  right  to  oppose  it,  if  he  have  merits.  If  the 
facts  had  been  sworn  to  by  him,  his  affidavit  could  not  have 
been  evidence  for  him.  His  defence  he  must  sustain  by  oth- 
er testimony  than  his  own  oath.  The  payment  which  he 
sets  up  must,  of  course,  be  proven  to  bean  absolute  payment, 
and  subject  to  no  condition.  It  is  not  pretended  that  the 
surety  has  been  released  by  the  conduct  of  the  plaintiff  to  his 
injury,  but  that  the  debt  was  paidy  and  that  the  verdict  is 
fraudulent,  as  to  the  surety. 

Judgment  reversed. 


C84  SUPREME  COURT  OF  GEORGIA. 

Weed  Tf.  Davit. 


Hekrt  B.  Wjexd,  plaintiff  in  enor,  vs.  John  A.  Davu,  de- 
fendant in  enor. 

A  person  though  in  debt,  may  in  good  faith  make  a  voluntary  conveyance  of  a 
part  of  his  property,  if  the  part  which  he  retains,  is  amply  sufficient  to  pay  his 
debts. 

Claim,  in  Dougherty  county.  Tried  before  Judge  Aixsify 
June  Term  1858. 

An  execution  in  favor  of  Henry  B.  Weed,  was  levied  on 
a  bouse  and  lot  in  Albany,  as  the  property  of  Andrew  Y. 
Hampton,  who  was  defendant  in/,  yb.,  and  the  property 
was  claimed  by  John  A.  Davis. 

On  the  trial  of  the  elaim,  after  the  evidence  and  argument 
closed,  the  Court  charged  the  jury,  that  if  they  were  satisfied 
from  the  evidence  that  the  Sheriff's  deed  of  8th  July,  1852,  un- 
der the  tax  sale,  was  in  pursuance  of  a  purchase  made  by  de- 
fendant, Hampton,  at  which  he  paid  the  money,  and  ordered 
the  title  made  to  his  son-in-law  Davis ;  then  they  were  to 
consider  the  whole  transaction  as  a  gift  or  advancement,  by 
Hampton  to  claimant,  at  that  time.  If  this  was  true,  then 
the  house  and  lot  was  not  subject  to  the^  ftL;  unless  that 
gift  or  advancement  was  made  by  Hampton  to  defraud  his 
creditors,  or  hinder  or  delay  them;  that  in  determining 
that,  they  must  look  to  the  transaction  itself;  the  circum- 
stances of  Hampton  at  the  time,  and  the  circumstances 
attending  the  transaction;  the  property  he  then  had  in 
his  own  right,  and  his  indebtedness;  and  if  they  were 
satisfied  Hampton  was  embarrassed  at  the  time,  and  that 
this  advance  or  gift  was  disproportionate  to  the  amount  of 
his  property,  as  compared  with  what  he  was  •wing  at  the 
time,  then  such  circumstances  would  be  sufficient  evidence 
of  fraud,  to  authorize  and  to  require  them  to  find  the  proper- 
ty subject. 

To  which  charge  counsel  for  Weed  excepted. 
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Counsel  for  plaintiff,  requested  the  Court  to  charge  the 
jury,  that  if  this  property,  now  the  subject  of  this  claim,  was 
on  the  8th  July,  1852,  the  property  of  Hampton,  and  by  him 
then  advanced  or  given  to  his  son-in-law  John  A.  Davis,  the 
claimant,  then  the  property  was  subject  to  such  debts  of 
Hampton,  as  were  at  that  time  in  existence  and  unpaid, 
and  they  should  so  find,  whether  the  said  Hampton  in- 
tended the  said  transaction  as  a  fraud  or  not  upon  his 
creditors.  Which  the  Court  refused,  and  the  plaintiff  ex- 
cepted. 

The  counsel  for  plaintiff  then  asked  the  Court  a  charge, 
which  as  is  stated  in  the  bill  of  exceptions,  was  refused,  and 
there  was  exception  to  it ;  but  the  Judge  said  that  he  could 
not  certify  to  it,  because  he  did  not  refuse  it ;  but  charged 
that  debts  dated  subsequent  to  the  conveyance  might  be  pro- 
ven to  have  been  debts  really  antecedent  thereto,  and  that 
when  such  proof  was  made,  they  stood  upon  the  same  foot- 
ing as  other  antecedent  debts,  and  that  the  conveyance  was 
not  ipso  facto  void  as  to  debts  existing  at  the  time  of  its  exe- 
cution. 

The  counsel  for  plaintiff  tendered  bill  of  exceptions  and 
assigned  error. 

B.  F.  Lton  ;  Smith  &  Hines,  for  plaintiff  in  error. 
Strozier  &  Slaughter,  for  defendant  in  error. 

By  the  Court. — Biknino,  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court  wrong  ? 

The  charge  seems  to  amount  to  this ;  that  although  Hamp- 
ton might  have  been  in  debt  at  the  time  when  he  made  the 
voluntary  conveyance  to  his  son-in-law,  Davis;  yet  the  con- 
veyance was  not  void  as  to  the  persons,  to  whom  he  was  so 
in  debt,  unless  the  value  of  the  land  conveyed,  was  dispro- 
portionably  great,  as  compared  with  the  value  of  his  whole 
property,  and  the  amovnt  for  which  he  was  so  in  debt 


986       SUPREME  COURT  OF  GEORGIA. 


Weed  ys.  Davii. 


If  there  is  any  law  which  this  chaise  violates,  it  must  be 
the  13/A  o/EHzabeih,  ^against  fraudulent  deeds^  alienations, 

That  statute  declares, "  that  all  and  every  feoffment,  gift," 
&C.,  "  made  to,  or  for,"  the  ^  intent  to  delay,  hinder  or  de- 
fraud creditors  and  others,  of  their*' — ^^*  debts,"  '*  shall  be 
deemed  and  taken,  (only  as  against"  snch  creditors,  and  oth- 
ers,) "  to  be  clearly  and  utterly  void." — StM^s  Dig.  215. 

A  gift,  then,  to  be  void  by  this  statute,  must  be  " mmde* 
with  "  m/c7i/"  to  defraud  creditors. 

Now  is  a  man's  being  in  a  state  of  indebtedness,  however 
slight,  at  the  time  when  he  makes  a  voluntary  gift,  however 
small  as  compared  with  his  whole  property,  conclusive  evi* 
dence,  that  he  acts  from  an  "  intent"  to  defraud  the  credi- 
tors out  of  their  debts.  If  it  is,  the  charge  was  wrong,  if  it 
is  not  the  charge  was  right 

It  is  certain,  that  the  statute  itself  does  not  say,  that  this 
fact  shall  be  conclusive  evidence,  or  ev^n  any  evidence,  of 
such  intent.  The  statute  is  simply  silent,  both  as  to  (he  kind 
of  facts  which  shall  be  admissible  on  the  question  of  this 
intent,  and  as  to  the  degree  of  weight  to  which  any  facts 
that  may  be  admissible  on  the  question,  shall  be  entitled. 

And  yet  it  is  equally  certain,  that  there  have  been  dictoj 
and  perhaps  a  few  decisions,  to  the  effect  that  this  fact  is 
conclusive  evidence  of  this  fraudulent  intent  But  what 
law  they  find  to  support  themselves  by,  I  cannot  imagine. 
In  Hindes.  lessee^  vs.  Longworth^  11  TVfieat,  S.  190,  the 
Court  say :  "  A  deed  from  a  parent  to  a  child,  for  the  con- 
sideration of  love  and  affection,  is  not  absolutely  void  as 
against  creditors.  It  may  be  so  under  circumstances.  But 
the  mere  fact  of  being  indebted  to  a  small  amount  would 
not  make  the  deed  fraudulent,  if  it  could  be  shown,  that  the 
grantor  was  in  prosperous  circumstances,  and  unembarrass- 
ed, and  that  the  gift  to  a  child  was  a  reasonable  provision, 
according  to  his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the  grantor.    The 
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want  of  a  valuable  consideration  may  be  a  badge  of  fraud ' 
but  it  is  only  presnnaptive,  and  not  conclusivejevldencc  of  it, 
and  may  be  met  and  rebutted  by  evidence  on  the  other  side.^ 
Story  Eq.  section  362.  The  weight  of  authority  is,  in  our 
opinion,  in  favor  of  the  view  here  expressed.  See  note  j8,  to 
the  section  referred  to,  and  note  1,  to  the  next  section,  and 
section  365. 

We  think,  then,  that  the  charge  was  not  wrong. 

And  if  the  charge  was  not  wrong,  it  is  plain,  that  it  could 
not  have  been  wrong  to  refuse  the  request  to  charge,  for  that 
'  was  in  conflict  with  the  charge. 


Judgment  aflSrmed. 


James  B.  Smith,  plaintiff  in  error,  vs.  WiLLOtronBT  Jokdan, 

defendant  in  error. 

A.  mftde  a  mortgfige  to  B.,  which  was  not  recorded  until  aAer  the  three  months 
had  elapsed.  Before  foreclosure,  C.  obtained  a  general  judgment  against  A., 
lhe^./a.  from  which  waft  levied  on  the^Aortgaged  property.  At  the  sale  un- 
der this  Ie\*}%  notice  of  the  mortgage  was  given  to  the  purchaser. 

Meld^  That  as  the  judgment  creditor,  had  gained  a  priority  over  the  mortgagee, 
the  parchaaer  purchased  free  from  the  encumhrance  of  the  mortgage,  not- 
whhstaoding  the  notice.  % 

Claim,  from  Randolph  county.    Trie^efore  Judge  Kin- 
Doo,  November  adjourned  Term,  1858. 

John  H.  Jones  executed  and  delivered  to  Willoughby  Jor- 
dan, a  mortgage  upon  a  certain  negro  slave  Jim,  on  the  7th 
day  of  October,  1851,  which  was  recorded  in  the  Clerk's 
office,  on  the  21st  day  of  January,  1852.) 

^  David  Biggerstafl^  obtained  a  judgment  against  said  John 
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H.  Jones,  on  the  18th  day  of  September^  1852,  upon  which 
execution  issued  and  was  in  January  1854,  levied  upon  the 
said  negro  slave  mentioned  in  the  said  mortgage,  and  the 
Sheriff,  on  the  first  Tuesday  in  March  following,  exposed  the 
said  negro  to  public  sale  at  the  usual  place  in  said  county, 
by  virtue  of  said  levy.  Public  notice  was  given  of  the  exis- 
tence of  the  mortgage,  and  the  purchaser  required  to  give 
bond  and  security  for  the  forth-coming  of  the  n^o,  to  an- 
swer to  the  same.  James  B.  Smith  was  the  highest  bidder, 
the  boy  was  knocked  off  to  him  at  the  price  of  j9416;  Smith 
paid  the  money,  and  the  negro  was  delivered  to  him. 

.  Willoughby  Jordan  foreclosed  his  mortgage,  upon  which 
execution  issued,  dated  27th  day  of  June,  1854,  which  was 
levied  upon  the  negro  slave  Jim,  and  James  B.  Smith  claim* 
ed  him  as  his  property. 

Upon  the  trial  of  the  case,  after  the  above  facts  had  ap* 
peared,  the  counsel  for  claimant  requested  the  Court  to  charge 
the  jury : 

That  although  the  mortgage  may  be  older  than  the  judg- 
ment under  which  the  negro  was  sold,  still  if  the  mertgage 
was  not  recorded  within  three  months  from  the  date  of  its 
execution,  and  the  judgment  was  obtained  before  the  fore- 
closure of  the  mortgage,  the  lien  of  the  judgment  on  said 
negro  took  precedence  over  said  mortgage,  and  that  the  pur- 
chaser of  said  mortgaged  property  at  Sheriff's  sale,  by  vir- 
tue of  Kjierifaci€ts  issued  upon  said  judgment,  would  ob- 
tain a  good  title  ta  the  same  in  exclusion  of  the  lien  of  the 
mortgage. 

Which  charge  the  Court  refused  to  give,  and  charged,  that 
such  would  be  the  law,  provided  the  purchaser  did  not  have 
actual  notice  of  the  existence  of  the  mortgage  at  the  time  of 
the  sale ;  but  if  he  did  have  such  actual  notice  at  the  time, 
the  property  would  still  be  subject  to  the  same. 
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To  xrhich  said  refusal  to  charge,  and  the  charge  as  giten^ 
<he  claimant  excepted  and  assigns  error. 

The  jury  found  the  property  sabject  to  the  mortgage  ji/k 

H.  C.  PsaxiKs,  for  plaintiff  in  error. 

Hood  &  Roanrsoir,  for  defendant  in  error,      f 

» 

Bif  the  Court — ^Bckkino,  J.  delivering  the  opinion. 

If  S/upherd  vs.  Burkhalier,  13  Go.  B.  448,  be  right,  both 
the  charge,  and  the  refusal  to  charge,  were  wrong.  We  see 
no  reason  to  doubt  that  case.  It  is  the  right  of  the  judgmesl 
eredUor^  to  sell  whatever  his  judgment  binds.  This  right 
would  be  impaired,  if  purchasers  wtte  not  allowed  a  corre»» 
ponding  right  to  buy.  This  corresponding  right  to  buy,  pur* 
chasers  would  not  have,  if  they  were  liable  to  be  affected  hf 
^  notice  of  other  liens  or  claims  inferior  to  the  judgment 

For  the  sake  then,  of  the  creditor,  not  of  the  purchaser^  a 
notice  to  the  purchaser  in  such  a  case  as  the  present,  can  be 
«of  BO  effect. 

Judgment  reversed  and  a  new  trial  ordered. 


Nbwton  Camp,  plaintiff  in  error,  vs.  The  State  of  Gxox- 

GiA,  defendant  in  error. 

XI  •]  Aa  indictment  ooncludet  properly,  if  it  foUowithe  form  prescribed  bf  the 

statnte.  • 
f  d.]  MaatUnghter  may  be  committed  by  killing  i^ttY«* 
(a]  Thet  n'biU  of  indiettoient  for  maoBlnnghter,  chax^e»  facts  to  the  body  of  it 

which  constitute  murder,  is  no  ground  for  arresting  the  jadgapusiit. 

VOL.  XXV. — ^44. 
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ft.]  It  is  not  necesttiy  fi>r  the  jury  to  iaoorparau  ia  their  finding  tkit  dflini* 
tion  of  the  offence  charged  in  the  indictment. 

Manslaughter,  from  Marion  couBty.    Tried  before  Judge 
Woaaux,  March  Term,  1858. 

Newton  Camp  was  placed  upon  his  trial  under  an  indict- 
ment, the  language  of  which  was  as  follows : 

^  The  grand  jurors  sworn,  chosen  and  selected  for  Marion 
county,  in  the  name  and  behalf  of  the  citizens  of  Geoigia, 
chaise  and  accuse  Newton  Camp  of  the  county  and  State 
aforesaid,  with  the  offence  of  manslaughter,  for  that  the  said 
Newton  Camp,  in  the  county  and  State  aforesaid,  on  the 
twelfth  day  of  June,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  fifty-seven,  with  force  and  arms  and  with 
a  certain  strap  of  leather,  called  a  carriage  trace,  in  and  upon 
a  certain  negro  man  slave  named  Willis,  the  property  of 
lames  M.  Harvey,  in  the  peace  of  God  and  said  Stat^ 
then  and  there  being,  did  then  and  there  make  an  assault, 
unlawfully,  wilfully,  feloniously  and  with  malice  afore- 
thought, and  the  said  negro  man  slave  Willis,  with  the  car* 
riage  trace  aforesaid,  which  he  the  said  Newton  Camp  Ihea 
and  there  had  and  held  in  both  his  right  and  left  hands,  in 
and  upon  the  back  and  in  and  upon  the  shoulders,  and  the 
loins  of  him  the  said  Willis,  then  and  there  unlawfully,  wil- 
fully, feloniously  and  of  his  malice  aforethought,  did  strike 
and  beat,  giving  to  the  said  Willis,  divers  wounds  of  which 
said  wounds,  the  said  Willis,  then  and  there  died.  And  the 
jurors  aforesaid,  on  their  oaths  as  aforesaid,  do  say,  that  he^ 
the  said  Newton  Camp,  him  the  said  Willis,  then  and  there, 
wilfully,  unlawfully,  feloniously  and  of  his  malice  aCore- 
thought,  did  kill,  contrary  to  the  laws  of  said  State^  the  good 
order,  peace,  and  dignity  thereof." 

The  jury  returned  the  following  verdict:  "We  the  jury 
find  the  defendant  guilty  of  involuntary  manslaugLter,  ia 
the  commission  of  a  lawful  act,  which  probably  might  pm* 
dttoe  such  a  consequence  in  an  unlawful  manner/' 
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Counsel  for  defendant  then  moved  in  arrest  of  judgment, 

the  following  grounds : 

Ist  Because  the  indictment  does  not  charge  that  said 
offencp  was  committed  contrary  to  the  Constitution  of  this 
Stale,  and  the  Act  of  the  assembly  made  in  pursuance  there- 
o£ 

9d«  Because  the  indictment  does  not  charge  the  defendant 
with  any  crime  known  to  and  punishable  by  the  laws  of  this 
Sialei 

8d«  Because  said  indictment  is  void,  and  of  no  effect  in 
l|iw^  as  the  same  does  not  charge  and  set  forth  any  offence 
known  to  the  law. 

4th,  Because  said  indictment  charges  said  defendant  with 
being  guilty  of  manslaughter,  and  the  allegation  and  specifi- 
catkm  in  the  same,  do  not  support  said  charge  of  manslangh- 
ler. 

51b,  Because  the  verdict  of  the  jury  rendered  in  said  case, 
does  not  find  the  defendant  guilty  of  any  offence  punishable 
by  the  laws  of  this  State. 

The  Court  overruled  the  motion ;  whereupon  defendant's 
eounsd  excepted,  and  assigns  the  same  as  error. 

Blakdord  &  Cbaw70rd  ;  Davis  ft  Hudson  ;  and  A.  G. 
PxRBTMAN,  for  plaintiff  in  error. 

SoL  Gen.  Oliver,  for  defendant  in  error. 

Bjf  the  Court — ^McDonald,  J.  delivering  the  opinion. 

[1.]  The  first  ground  in  the  motion  in  arrest  of  judgment^ 
cannot  be  sustained.  The  conclusion  of  the  indictment  foU 
lows  the  form  prescribed  by  the  statute.  Besides,  it  is  an 
exception  which  goes  merely  to  the  form  of  the  indictment, 
and  cannot  be  sustained  in  arrest  of  the  judgment  of  the 
Court    CbMV  N.  Dig.  833. 

[8.]  The  argumeni,  in  support  of  the  second  and  third 
gmanda  of  the  motion,  is  that  manslaughter  cannot  be  com- 
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ipitted  by  killing  a  slave.  That  to  kill  a  slave  is  either  mm- 
der  or  justifiable  homicide.  The  19lh  section  of  the  fennh' 
Divisicm  of  the  Penal  Code  answers  that  argument.  Tlial 
aectioti  declared,  that  the  killing  or  maiming  of  a  slav^hdi 
be  put  on  the  same  footing  of  criminality  as  the  kitting  or 
maiming  of  a  white  person. 

[9.]  The  fourth  gtound  in  the  motion  is  substanttaHy,  that 
the  bill  of  indictment  chaises  the  plaintiff  in  error,  widi  Ihe 
offence  of  manslaughter,  when  the  body  of  the  indictmenl 
makes  a  case  ef  murder.  The  defendant  had  been  arraign* 
ed  and  pleaded  to  ihe  bill  as  it  was.    He  pleaded  not  gttillf« 

There  is  ancient  authority  for  saying  that  if  a  grand  fwtf 
return  a  true  bill  for  manslaughter  on  a  bill  for  mnid^r,  ll  ia 
void,  but  the  reason  assigned  for  it,  is  not  very  satis&ctoty^ 
vijs :  That  the  grand  jury  are  not  to  distinguish  between  mw- 
der  and  manslaughter,  for  it  is  only  the  circumstance  of  mat* 
ice  that  makes  the  difference,  and  that  may  be  implied  by  the 
law  without  any  facts  at  all.  Bac  ndb.  Indkimeni,  Leittr  OL 
The  same  reason  would  prevent  a  jury  from  finding  a  true 
bill  for  either  murder  or  manslaughter  on  a  bill  having  two 
counts,  one  charging  murder  and  the  other  mansUnghlM; 
for  they  would  have  to  distinguish  between  them  in  that 
case.  ' 

There  is  an  authority  as  old  as  the  time  of  Sir  Matthew 
Hale,  that  if  a  bill  of  indictment  be  for  murder,  and  the 
grand  jury  ignore  it  as  to  murder,  but  find  a  true  bill  fen' 
manslaughter,  the  words  which  give  to  the  chaige  the  dis- 
tinctive character  of  murder  may  be  stricken  out  in  the  pro^ 
sence  of  the  jury,  and  leave  so  much  as  makes  the  billstadd 
barely  for  manslaughter.    lb. 

The  same  authority  says,  the  safest  way  is  to  deliver  the 
grand  jury  a  new  bill  for  manslaughter.  Bnt  whatever  nf 
dioubt  hangs  over  this  question,  in  the  English  Couvla«  thtt^ 
is  none  here.  The  grand  jury  accused  (he  priaonw  ef 
manslaughter.  The  body  of  the  indictment  makes  a  charge 
urder.    If  the  grand  jury  had  found  a  bill  ithroughovl 
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for  miirder^  oii  the  trial,  the  petit  juiy  might  have  acquitted 
the  prisoner  of  murder  and  found  him  guilty  of  manslaugh* 
ten  The  prisoner  is  not  prejudiced  by  the  change  of  a  sin- 
gle word,  manslaughter  for  murder.  He  is  rather  benefitted, 
for  be  canaot  be  found  guilty  of  murder.  He  was  arraigiied 
on  the  indictment  as  it  stands  and  pleaded  not  guilty.  If  he 
wished  to  demur  to  the  indictment  for  any  matter  not  affect- 
ing the  real  merits  of  the  charge,  he  ought  to  have  done  it 
on  arraignment,  before  pleading  the  general  issu&  It  is 
lioo  Ime  after  pleading  the  general  issue,  and  undergoiqg  a 
trial  th^ieon;  for  no  motion  in  arrest  of  judgment  can  be 
sustained  for  any  matter  not  affecting  the  real  merits  of  the 
iiiiience  chaiged  in  the  indictment. 

[4.]  In  regard  to  the  last  ground  taken  in  the  motion  in 
amsl  of  judgment,  we  will  remark  that  the  law  does  not 
loquire  the  jury  to  find  their  verdict  in  the  language  of  the 
eode,  although  the  verdict  of  this  jury  is  very  nearly  in  the 
language  of  the  code.  They  find  the  prisoner  guilty  of  man- 
daughter  in  the  commission  of  a  lawful  act,  which  probably 
might  produce  such  a  consequence,  in  an  unlawful  manner. 
'This  is  all  sufficient  to  enable  the  Court  to  pronounce  the 
sentence  of  the  law  advisedly,  upon  the  convicted  defendant. 
It  would  have  been  en  act  of  supererogation  to  have  added 
any  other  part  of  the  definition  of  involuntary  manslaughter 
in  the  verdict,  as  that  the  killing  was  not  intended,'  for  the 
finding  of  manslaughter,  is  a  finding  of  the  absence  of  in- 
tention. 

Judgment  affirmed. 
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IsRASL  Atcock,  plaintiff  in  errors  vs.  John  W.  Aten^  guar- 
dian of  Mary  Ann  Atcock,  minor,  defendant  in  enor. 

Between  the  time  of  the  adoption  of  the  amendment  of  the  Constitntiony  abot- 
iahing  that  part  of  the  Conatitution  which  conferred  the  **  powera  of  a  Conit 
of  Ordinary,"  on  the  Inferior  Conrta,  and  transferring  thoae  powera  to  the 
Ordinary ;  and  the  time  of  the  appointment  of  the  Ordinariea  vader  thm 
amendment,  the  Inferior  Court  of  Marion  county,    appointed  a  guardiaa. 

HM,  That  the  appointment  waa  ralid. 

From  Marion  county.  Appeal  to  Superior  Court  from 
the  Ck>urt  of  Ordinary.    Decision  by  Judge  Wobazll. 

The  facts  were  agreed  upon  by  counsel,  and  referred  to  Che 
Court  for  decision  of  law. 

John  W.  Aven  was  appointed  guardian  of  Mary  Aycock, 
minor  of  Joshua  Aycock,  deceased,  by  the  Justices  of  the 
Inferior  Court  of  said  county,  in  January,  1852,  and  the  ap- 
pointment was  made  after  the  Constitution  of  the  State  wae 
altered,  so  as  to  divest  the  Justices  of  the  Inferior  Court  of 
jurisdiction  in  such  cases,  and  vest  the  same  in  an  Ordina- 
ry ;  and  before  the  Ordinary  had  been  elected,  qualified  and 
commissioned. 

Israel  Aycock  moved  in  the  Court  of  Ordinary  to  remove 
Aven  from  said  guardianship,  because  of  these  facts. 

The  Court  decided  that  the  appointment  was  good. 

Whereupon  plaintiffs  counsel  excepted,  and  assign  the 
same  as  error. 

Davis  k  Hudson,  for  plaintiff  in  error. 

E.  W.  MiLLEB,  for  defendant  in  error. 

By  the  Court — Bsimiiro,  J.  delivering  the  opinion. 

^  AH  civil  o£Scers  shall  continue  in  the  exercise  of  the  da- 
ties  of  their  several  offices  during  the  periods  for  which  they 
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were  appointed^  or  until  they  shall  be  superseded  by  appoiot- 
ments  made  in  conformity  to  this  Constitution.'^  w9r/.  4, 
See.  14,  Con.  qf  Oa. 

We  must  take  this  provision  to  apply  not  merely  to  the 
persons  in  office  at  the  making  of  the  Constitution,  but  alsojp 
to  those  who  might  be  in  office  at  aify  time  afterwardsi  I^ 
therefore,  is  to  be  taken  as  applying  to  the  persons  who  were 
Justices  of  the  Inferior  Court,  at  the  time  when  the  jurisdic- 
tion which  that  Court  had  as  a  Court  of  Ordinary,  was  traoa- 
ferred  from  it  to  the  present  Court  of  Ordinary. 

And  the  amendment  of  the  efonstitution,  making  this 
transfer,  is  itself  to  be  taken  in  reference  to  this  provision^ 
and,  agreeably  to  the  general  principle  of  construing  all  io- 
struments,  is  to  be  so  construed,  if  possible,  that  it  shall  har- 
monize with  this  provision. 

Now,  although,  this  amendment  abolishes  the  part  of  the 
Constitution,  conferring  that  jurisdiction  on  the  Inferior 
Courts,  and  substitutes  itself  for  it,  yet,  it  does  not  say,  that 
the  ^^  officers''  composing  the  Inferior  Courts,  shall  not  con- 
tinue to  exercise  the  jurisdiction,  until  they  shall  have  been 
superseded  by  appointments  made  in  conformity  to  the  Con* 
stitution;  nor  is  what  it  does  say,  that  from  which,  this 
is  necessarily  to  be  implied. 

And  unless  it  was,  it  is  not  to  be  implied,  for  repeals  by  im- 
plication, exist  only  where  the  repugnancy  is  necessary. 

We  think,  therefore,  that  the  Court  was  right  in  holdings 
that  the  appointment  of  this  guardian,  was  valid,  although 
it  was  made  after  the  date  of  the  amendment  of  the  Consti- 
tution, transferring  the  power  of  making  such  appointments 
to  another  tribunal 

Judgment  affirmed. 
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Hlnes  uid  Btjan  rs,  KaUini,  Ordbwij  fbr  tiMiiM  4e. 

^^LiJkp  D.  SiHSfl  and  Q^orge  H.  Brtan,  plaintiff  in  error,  vs. 
GxoKGx  W.  MuLLiNs,  Ordinary  for  the  use  of  Jaipes  6. 
.  Smith,  guardian^  defendant  in  error. 

(1.)  A  iaiher  is  boand  to  support  and  edacate  his  cbxidren,  if  he    Is  able  to 
do  ao^  oTen  although  they  lAf  r  hare  property  of  their  owa. 

.|t*]  A  .pereoB  who  has  been  appoiated  suardian,  by  a  Cpait  of  Ordinaiyi  aM 
lias  taken  possedfeion  of  the  property,  fnd  otherwise  ao|ed  as  anch  guardian, 
is  conckided  from  sayiog  when  sued  as  such  guardian,  that  the  ward  did  not 
veaide  in  the  county  of  the  Coart,  and  therefore,  that  the  Conn  had  no  juris- 
diction to  make  the  .appoi^Vnent. 

Salt  on  hond|  from  Harris  county.  Tried  befpre  Jaig^ 
yfoMRTUL,  April  Term^  1358. 

Letters  of  guardianship  were  granted  to  Elias  D.  Hlnes 
oyer  the  person  and  property  of  his  children^  hy  the  Inferior 
Cpurt  of  Harris  county^  and  were  revoked  again  by  the  same 
Court 

James  6.  Smith  was  then,  by  the  same  Court,  appointed 
guardian  in  his  stead ;  and  brought  his  action  on  the  guar- 
dian's  bond  of  said  Elias  D.  Hines  and  George  H.  Bryan,  as 
Security,  to  compel  said  Hines  to  pay  over  the  estate  of  said 
minors  in  his  hands.  When,  after  the  testimony  and  argu- 
ment on  both  sides  : 

The  Court  charged  the  jury  that  the  defendant  insisted  he 
was  entitl(ed .  to  a  deduction  from  the  amount  claimed  by 
^laintiff^  on  the  ground  that  his  children  had  a  separate  es* 
tate,  f^nd .  that  he  was  not  able  to  feed,  clothe  and  educate 
them  in  a  manner  suitable  to  their  condition  in  life,  hut,  nev- 
ertheless, had  done  so,  expecting  to  be  remunerated  from 
their  separate  estate  j  now  if  you  believe,  from  the  t^stimo* 
ny,  that  he  was  not  able  to  support  and  educate  his  children, 
then  make  the  deduction — otherwise  do  not  make  it 

The  Court  also  charged :  the  defendant  insists  that  plain- 
tiff could  not  recover  the  share  of  Edward  M.  Hines,  on  the 
ground  tfiat  said  ward  resided  in  Meriwether  county  at  the 
time  of  plaintiff's  appointment  as  guardian,  by  the  Ordinary 
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0f  Hmis  oouDCy,  and  that  said  appointment  was  void ;  now 
if  yon  belieye,  firom  the  evidence,  that  the  said  minor,  Wd^ 
ward  M.,  rsmaiaed  in  Meriwether  by  the  consent  of  the 
defendant,  then  joa  must  find  for  the  plaiiitt£ 

The  verdict  was  for  plaintiff,  and  defendant  eptoepled  to 
the  charges  of  the  Court,  and  assigos  the  same  as  error. 

IvoaAx  &  RvsJ^BJu;  and  J.  M,  Mobut,  fqg  plaintiffs  in  er* 
wr. 

P.  P.  Hiu,  for  defendant  in  error. 

By  the  Court — Bsknino,  J.  delivering  the  opinion. 

[1.]  A  ftither  is  bound  to  support  and  educate  his  children 
if  he  is  able  to  do  so,  and  that,  whether  they  have  property 
-ci  their  own  or  not    This  proposition  is  not  disputed. 

The  first  charge,  therefore,  cannot  be  wrong,  for  it  asserts 
•no  more  than  this  proposition. 

As  to  the  second  charge. 

■ 

Hiues,  the  father,  was  the  person  first  appointed  guardian 
of  the  children,  by  the  Inferior  Court  of  Harris  county.  He 
accepted  the  appointment,  received  the  property,  and  other- 
wise acted  as  guardian^  until  he  was  removed  from  the  guar- 
dianship,  for  misconduct,  by  that  Court. 

[2.]  Now,  would  it  have  lain  in  his  mouth  to  say,  that  at  the 
time  of  his  appointment  one  of  the  children  ^  resided,''  not 
in  Harris,  but  in  Meriwether;  and,  that,  consequently,  the 
appointment  was  void  ?  Would  not  the  Court  in  Harris, 
have  had  the  right  to  call  him  to  account,  be  the  matter  as 
t6  the  residence  of  this  child,  as  it  might?  We  think  so. 
It  is  to  be  presumed,  that  he  made  every  thing  appear  to  the 
Court,  necessary  to  give  it  the  jurisdiction  to  appoint  him ; 
and  allowing  him  afterwards  to  protect  himself  by  a  plea, 
that  the  Court  did  not  have  this  jurisdiction,  would  be  al« 
lowing  him  to  take  advantage  of  his  own  wrong. 

If  so,  then,  the  act  of  appointing  him  is  to  be  taken  as  the 
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act  of  a  Court  having  jurisdictioD,  and  therefore  is  to  ha 
held  as  Talid. 

But  if  the  Court  had  jurisdiction  to  appoint  him,  it  had 
jurisdiction  to  remoTe  him. 

Not  only  so ;  it  had  jurisdiction  to  make  any  such  order 
as  it  should  ^  think  fit ;"  and,  therefore,  it  had  jurisdiction  ta 
appoint  a  successor.  ^  And  when  such  Court  shall  know  or 
be  informed,  tl0tt  such  guardian,  executors  or  administra- 
tors, shall  waste,  or  in  any  manner,  mismanage  the  estate  of 
such  orphan  or  deceased  person ;  or  does  not  take  due  care 
of  the  education  and  maintenance  of  such  orphan,  accoid- 
ing  to  his  her  or  their  circumstances ;  or  where  sach  guar- 
dian, executor  or  administrator,  or  his,  her  or  their  securities^ 
are  likely  to  become  insolvent ;  such  Court  may  make  such 
order  for  the  better  managing  and  securing  such  estate,  and 
educating  and  maintaining  such  orphan,  as  they  shall  Aink 
fit''     Cobb  nig.  312 

The  result  is,  that  all  of  the  action  of  the  Court  in  Harris; 
the  appointment  of  Hines;  his  removal;  and  the  appoint- 
ment of  Smith  as  his  successor ;  was  valid,  at  least,  so  far 
as  he  was  concerned,  even  although,  one  of  the  children, 
was  all  the  time,  residing  in  Meriwether. 

This  being  so,  there  was  no  harm  done  by  tUs  charge  eveft 
if  it  was  wrong ;  and  if  a  wrong  chaige  does  no  harm,  it  is 
not  a  ground  to  this  Court  for  granting  a  new  trial  unless  a 
new  trial  was  moved  for  in  the  Court  below. 

In  this  case,  a  new  trial  was  not  moved  for,  in  the  Court 
below. 

Judgment  aflirmed. 
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Samuel  J.  Hinch,  plaintiflf  in  error,  ys.  Thx  Statb  ov 

Aeoroia,  defendant  in  error. 

[1.]  The  Act  giTing  partieB  carrying  eaofles  to  the  finpreme  Coart  thirty  dajt  !• 
pnpan  and  sabmit  »  hill  of  exoeptlou  to  the  Judge  who  tried  the  enm,  does 
nol  ohange  the  Iaw  in  regard  to  the  lestenoe  of  prifoiien  eonTioled  of  eafiMI 

otfeneee. 

[3.]  On  the  trial  of  a  prisoner  for  mnrder,  who  endeavon  to  make  oat  a  oaae  of  aelf* 
defenee,  it  ii  competent  to  prore,  on  the  part  of  the  proieoation,%hat  the  prisoBiff 
was  a  large  and  deceaaed  a  small  man. 

[8.]  It  ii  right  for  the  Court,  on  trials  for  mnrdar,  when  the  aeeaaed  reliee  on  mV 
defence  as  a  Jostification,  to  enlighten  the  jury  as  to  the  law  bearing  npon  that 
defence. 

[4.]  The  latter  claase  of  the  15th  section  of  the  6th  division  of  the  penal  coda^  does 
not  apply  to  cases  of  mntnal.oombat,  only,  but  to  cases  in  which  the  aeevsed  d** 
dines  a  contest  on  equal  terms,  bat  shoots  down  bis  assailing  adrersary. 

Murder,  from  Muscogee  county.  Tried  before  Judge 
WoRRiLL,  May  Term,  1858. 

The  jury  found  Hinch  guilty,  and  the  Judge  sentenced 
him  to  be  executed  on  the  second  day  of  July,  proximo.  The 
defendant's  counsM  moved  in  arrest  of  judgment,  upon  the 
ground,  that  said  defendant  was  ordered  to  be  executed  with- 
in  thirty  days  from  the  adjournment  of  the  Court;  and  also 
moved  the  Court  for  a  new  trial,  upon  the  following  grounds: 

1st  Because  the  verdict  of  the  jury,  in  said  case,  was  con- 
trary to  law  and  evidence. 

2d.  Because  the  Court  allowed  the  prosecution  to  prove 
the  deceased  a  small  man,  and  prisoner  a  large  man. 

3d.  Because  the  Court  erred,  in  chaining  the  jury,  after 
having  charged  all  the  grades  of  homicide,by  reading  the  de- 
finitions from  the  code, "  if  a  person  kill  another  in  his  de» 
fence,  it  must  appear  that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  killing,  that  in  order  to  save  hie 
own  life,  the  .killing  of  the  other  was  absolutely  necessary ; 
and  it  must  appear  also,  that  the  person  killed  was  the  as- 
sailant, or  that  the  slayer  had,  really  and  in  good  faith  en- 
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deavored  to  decline  any  further  stni^Ie;^  before  the  mortal 
blow  was  given/'  and  refused  to  charge  the  jurjr,  upon  re- 
quest of  counsel  for  prisoner,  that  said  last  section  of  the 
code  applied .  to  cases  of  mutal  combats  only ;  whichjs^ 
motion  in  arr^t  of  judgment,  and  for  a  new  trial  were  le- 
Dued.  Whereupon,  counsel  for  prisoner  excepted  and  assign 
error. 

The  ground  in  the  motion  for  a  new  trial,  that  the  ver- 
dict was  contrary  to  the  evidence,  not  being  insisted  on,  it  is 
deemed  unnecessary  to  give  a  statement  of  the 


Ramssv  &  Cabit9SR8j  for  plaintiff  in  error. 

Olivsb,  SoL  Gen. ;  Wellborn,  Johrsov  &  Sloah  ;  and  C. 
J.WjLLiAus,for  defendant  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

[L]  By  law,  the  Court  may  fix  any  tinxe  for  the  execution 
of  a  prisoner  convicted  of  a  capital  offence,  between  twenty 
and  sixty  days  from  the  day  of  the  sentence.  Cobb^  840. 
The  right  conferred  on  parties  to  suits  in  the  Circuit  Courts^ 
to  have  thirty  days  to  draw  up  and  submit  to  the  Judge  who 
heard  the  cause,  a  bijl  of  exceptions,  does  not  change  or  mod- 
ify in  any  respect,  the  statute  requiring  the  Court  to  fix  the 
lime  for  the  execution  of  prisoners.  The  Court  cannot  fix 
the  time  within  twenty  days  of  the  day  of  the  sentence,  and 
that  gives  time  enough,  if  we  were  allowed  to  consider  that 
matter  in  deciding  the  question. 

The  plaintiff  in  error  moved  for  a  new  trial,  on  three  dis- 
tinct grounds.  The  first  ground, "  that  the  verdict  of  the 
jury  in  said  case  was  contrary  to  law  ^nd  evidence,"  was  not 
insisted  on  in  this  Court. 

[2. J  The  Court  admitted  ev»dence  that  the  d^eased  was 
a  small  m^an,  and  jthe  prisoner  was  a  large  q^an,  ^nd  ^e,ad- 
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mlssioQ  of  tbitf  evidence  is  aiged  as  a  gronnd  for  a  new  trial. 
From  the  proof  submitted  to  the  jnry  by  the  defendant,  it  is 
manifest  that  the  counsel  for  the  prisoner  was  attempting  to 
make  oaf  a  ease  of  justifiable  homicide,  in  self-defence.  To 
make  out  this  defence,  it  must  appear  thdt,  the  danger  to  the 
person  killing  "was  so  urgent  and  pressing,  at  the  time  of  the 
killing,  in  order  to  save  his  own  life,  the  killing  of  the  other 
was  absolutely  necessary."  If  the  prisoner  migiit  haye  pre- 
Tented  in|ury  to  himself  without  taking  the  life  of  the  de- 
ceased, by  reason  of  his  superior  size  and  strength,  the  kil- 
ling was  not  absolutely  necessary  in  order  to  save  his  own 
life.  The  evidence  of  one  of  the  witnesses  is,  that  he  sup* 
posed  the  deceased,  when  he  was  spproaching  him,  the  wit- 
ness, with  an  open  knife,  intended  to  cut  him,  but  he  stopped 
him.  The  testimony  of  another  witness  is,  that  when  the 
deceased  was  going  upen  Stowers  with  his  knife,  the  prison- 
er stopped  him.  He  had  strength  enough  to  prevent  ^an  in- 
jury to  others,  without  taking  the  life  of  the  deceased.  '  The 
evidence  ought  to  have  been  admitted,  to  enable  the  jury  to 
Ibrm  a  more  satisfactory  judgment  upon  the  necessity  of  ta- 
king the  life  of  the  deceased. 

[3.]  We  see  nothing  in  the  ehaif  e  of  the  Court,  or  in  his 
lefosal  to  charge  as  requested,  to  warritnlP^the  granting  of  a 
new  trial.  A  killing  in  self-defence  was  unquestionably  at- 
tempted to  be  established  by  the  prisoner,  and  the  charge  of 
the  Court  was,  as  it  ought  to  have  been,  to  enlighten  the  jury 
as  to  the  law  bearing  upon  thit  defence ;  to  impress  upon 
them,  that  it  is  not  every  danger  to  the  person  of  the  slayer 
which  justifies  the  killing  of  another ;  but  that  it  is  a  danger 
to  his  life  so  great,  that  in  order  to  save  his  own  life,  at  the 
.  time  of  the  killing,  the  killing  of  the  other  was  absolutely  ne- 
cessary. 

[4.]  We  do  not  think  that  the  last  section  of  the  charge, 
given  from  the  code,  applies  to  cases  of  mutual  combat  only. 
Mutual  combats  must  be  on  sudden  provocation,  without 
malice,  to  reduce  the  homicide  to  manslaughter.    On  such 
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•ecasions,  the  parties  usually  come  to  blows  %pon  provoca- 
tioiL  But  if  one  party,  in  a  s|ig}^  assault,  declines  a  contett 
on  equal  terms,  and  shoots  the  assailant  down,  is  the  ofienee 
to  be  mitigated  to  manslaughter  ?  Or  to  be  held  to  be  justi- 
fiable homicide  ?  He  does  not  act  or  defend  on  the  ground, 
that  he  feared  the  party  killed,  but  on  the  ground  of  the  ab- 
solute necessity  of  taking  the  liie  of  the  assailant,  for  the  pre- 
servation of  his  own.  The  object  of  that  part  of  the  section 
to  which  the  request  refers,  is  to  impress  on  the  Court  and 
jury,  that  the  accused  must  have  been  without  blame  in  the 
killing ;  that  he  declined  a  contest  in  the  beginning,  or  after 
it  had  begun;  that  he  was  unwilling  to  enter  into  it;  and 
that  it  was  pressed  upon  him  by  the  deceased,  and  that  the 
killing  was  absolutely  necessary  to  the  preservation  of  hia 
own  life. 

The  last  ground  in  the  motion  is,  in  effect,  the  same  as  the 
first,  which  was  abandoned,  that  the  jury  found  contrary  to 
law  and  evidence,  for  if  there  was  no  evidence  of  malice, 
there  could  have  been  no  finding  of  murder.  But  upon  look- 
ing through  the  evidencCi  no  one,  we  regret  to  say,  can  doubl 
of  the  existence  of  malice  on  the  part  of  the  plaintiff  in  error» 
If  he  had  no  particular  malice  against  the  deceased,  there 
was  no  considerable  provocation,  and  all  the  circumstances 
of  the  killing  show  an  abandoned  and  malignant  heart 

Judgment  affirmed. 
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Hardftway  ▼■•  Taylor  and  Lowtber. 

HoBSRT  S.  Uardawat,  plaintiff  in  error,  vs.  Edwa&d  T.  Tat* 
LOB,  and  Alsxanpsa  Lowthsr,  defendants  in  error. 

nepruiding  Jndge  haa  a  diseretion  on  the  eontiniiaiiee  of  a  eanae;  If  ho  think* 
it  vsjcst  to  charge  it  to  either  party,  he  ia  not  boQDd  by  law  to  do  it. 

Practice,  from  Muscogee  county.  Determined  by  Judge 
WoaaiLLi  May  Term,  1858. 

On  the  trial  of  a  claim  case,  counsel  for  plaintiff  took  ex- 
ception to  the  execution,  of  a  set  of  interrogatories  offered  by 
claimant,  which  the  Court  sustained,  and  a  continuance  was 
about  to  resulL^ Whereupon  plaintiff's  counsel  withdrew  the 
objections ;  counsel  for  claimant  objected  to  proceeding  to 
trial,  on  the  ground  that  the  direct  interrogatories  were  not 
fully  answered. 

The  Court  sustained  the  objection  and  held,  that  the  case 
should  be  continued.  Counsel  for  plaintiff  insisted,  that  the 
claimant  should  be  charged  with  the  continuance.  The 
Court  refused  and  ruled  that  the  case  should  be  continued 
generally. 

To  which  ruling  plaintiff's  counsel  excepted,  and. assigns 
the  same  as  error. 

DeuoHEHTT,  for  plaintiff  in  error. 

Wkllbork,  Johnson  &  Sloan,  for  defendants  in  error. 

JBy  the  Court — ^McDonald,  J.  delivering  the  opinion. 

The  simple  question  in  this  case  is  whether  the  presiding 
judge  was  bound, by  law  to  charge  the  continuance  of  the 
cause  to  the  party,  whose  interrogatories  had  not  been  fully 
answered. 

It  did  not  appear  that  it  was  the  fault  of  the  party,  or  of 
his  counsel,  that  they  were  not  fully  answered  It  was  the 
fiiolt  of  the  commissioners  who  are  officers  of  the  law. 
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On  sttch  questions)  the  presiding  Jadge  most  hatre  and 
cise  a  discretion  to  administer  the  law  justly  between  the  per 
tieSy  and  we  have  no  doubt  of  its  proper  exercise  in  this 

Judgment  affirmed 


Sauvsl  H.  Hir^  plaintiff  in  error,  ▼&  Jsinnr  MrreaxjuL,  dtt» 

fendant  in  error. 

A  eootraet  by  the  Kzpreii  Compaiiy  for  the  tniiBportati*ii  ofnailaUB  mMm, 
the  usual  mail  roate  between  cities  in  the  United  Statety  nnleis  it  be  tneh  B 
as  is  excepted  from  the  prohibitions  in  the  Acts  of  Congress^  is  roid,  and  tin 
pany  has  no  lien  growing  oat  of  anch  eontraote. 

Trover  and  Bail,  from  Muscogee  county.  Tried  before 
Judge  WoRRiLL,  May  Term,  1858. 

Certain  packages  were  sent  from  San  Francisco,  California, 
to  Jenny  Mitchell  in  Columbus  Georgil^  by  Freeman  &  Co^s 
Express ;  Samuel  H.  Hill  reported  to  Jenny  Mitchell's  agent 
that  they  were  in  his  possession,  as  agent  for  Harden's  Ex- 
press Company,  in  Columbus,  and  he  could  have  them,  by- 
paying  the  freight  and  insurance  on  them.  Jenny  MitchettiB 
agent  refused  to  do  this,  and  Hill  refused  to  give  them  up,  and 
this  action  was  brought  On  the  trial  of  the  case  at  the  te> 
quest  of  plaintiffs  counsel  the  Court  chained  the  jury : 

That  the  packages  conveyed  from  Sati  Francisco  to  CoIimb- 
bus,  were  mailable  matter,  and  their  being  conveyed  over  a 
postal  route  of  the  United  States,  was  a  fraud  upon  the  post 
office  laws,  and  that  the  defendant  was  not  entitled  to  any* 
thing  for  such  conveyance ;  to  which  defenda&t  excepted. 
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The  defendant  requested  the  Court  to  "charge  the  jury,  that ' 
if  they  believed  from  the  evidence  that  the  packages  yrere 
the  property  of  the  plaintiff,  that  she  had  a  nght  to  con  vey  them 
io  Columbus,  Ge^rgisi,  fromf  San  Francisco  California,  in  any 
manner  she  pleased,  either  through  the  post  office  or*  in  any  4 
other  manner. 

The  Court  gave  the  charge  whh  the  qualification,  that 
if  the  packages  >  were  conv'eyed  over  a  post  office  route^ 
that  the  defendants  were  not  entitled  to  recover  anything  for 
freight  and  insurance ;  and  that  the  contract  was  void}  to 
which  defendant  excepted.* 

The  defendant  asked  the  Court  to  charge  the  jury,  that  the 
retaining  of  the  property  by  the  common  carrier,  imtirth« 
freight  was  paid,  was  ir>  law  no  conversion;  which  the  Court 
chained  with  this  qualification,  that  the  contract  for  convey* 
ing  these  articles  over  a  postal  route  of  (he  United  States,  was 
void,  and  this  being  the  case  thejretaining  of  the  property^ 
after  demand,  was  a  conversion;  to  which  defendant  ex* 
cepted. 

The  defendant  asked  the  Court  to  charge  that  if  the  con- 
tract for  conveying  these  packages  was  a  violation  of  the 
postal  laws  of  the  United  States,  the  plaintiff  is  particepscrim^ 
4ntSf  and  cahnottake  advantge  of  her  own  illegal  act. 
'  Which  the  Court  refused  and  defendant  excepted ;  and  on* 
these  several  exceptions  assigns  error. 

B.  A,  Thorktoit,  for  plaintiff  in  error. 

R.  J.  Moses  by  John  A.  Joxxs,  for  defendant  in  erron 

By  the  Court — ^McDonai^p^  J.  delivering  the  opinion. 

This  is  an  action  of  trover,  instimted  for  the  recovery  of 
certain  California  State  bonds  and  deeds  conveying  lanc?^ 
whicli  were  sent  by  Harden's  Express  from  San  Francisc?^ 

vou  XXV.— 15  • 
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ii^lhe  Slate  of  Califoraia,  to  Columbus  in  this  State  over  the 
usual  mail  route.  They  were  transmitted  Ly  express  with- 
out the  authority  of  the  defendant  in  error,  who  is  the  own- 
ef)  and  she  refuses  to  pay  the  amotint  charged  for  their  trans- 
portation^  and  the  plaintiff  in  error  refusing  to  deliver  them 
without^  this  suit  was  brought  for  iheir  recovery.  The  defen* 
daut  in  error  insists,  that  the  contract  for  their  transportation, 
is  au  infraction  of  the  postal  laws  of  the  Uniled  States,  and 
that  no  freight  or  other  charge  can  bo  demanded  of  her,  and 
that  the  defendant  in  the  Court  below  has  no  lien  upon  them 
fot  such  freight  or  charge.  If  the  bonds  and  deeds  are  mail- 
able  matter,  and  the  Exjjress  Company  is  prohibited  by  law 
from  transporting  such  mailable  matter,  then  the  couiract^ 
beingiu  contravention  of  public  law,  is  void,  and  the  defendant 
can  claim  no  right  of  any  sort  under  it.  The  9th  section  of 
the  Act  of  Congress  of  the  3d  March,  1845,  declares  it  to  be 
unlawful  for  any  person  or  persons  to  estabhsh  any  private 
Express  or  Expresses  for  the  conveyance,  or  in  any  manner 
to  cause  to  be  conveyed,  or  to  provide  for  the  conveyance  or 
transportation  by  regular  trips  or  at  stated  periods  or  inter- 
vals from  one  city,  town  or  other  place,  to  any  other  city, 
town,  or  place  in  the  United  States,  between  and  fAim  and 
to  which  cities,  towns,  or  other  places  the  Uniled  States  mail 
is  regularly  transported  under  theauthority  of  the  Post  OfEco 
Department,  of  any  letters  or  packets  or  packages  of  letters  or 
other  matter  properly  transmittible in  the  United  Statesman, 
except  uew9pap»rSy  phamplets,  magazines,  and  periodicals. 
A  penalty  of  one  hundred  and  fifty  dollars  is  inflicted  by  the 
Act  for  its  violation.    Bri^hify^s  Dig.  767. 

The  same  Act  declares  what  shall  be  matter  properly  trans- 
mittible by  mail.  All  letters  and  newspapers,  all  magazines 
and  phamplets  periodically  published,  in  regular  series,  or 
in  successive  numbers  under  the  same  title  &c,  and  all  other 
written  or  pritited  maUer,  whereof  each  copy  or  liumbershall 
net  exceed  eight  ounces  in  weiglit,  except  bank  notes  se^tin 
packages  or  bundles  tiLaccompanied  by  written  letters,  aie 
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declared  to  be  such  matter.  Any  packet  or  packets,  of  what- 
ever size  or  weight,  being  made  up  of  any  such  inailublo  mat- 
ter, shall  subject  ail  porjbus  concerned  in  transporting  them 
to  all  the  penalties  of  thoAct,  equally  as  if  it  or  they  were 
not  so  made  up  into  a  packet  or  packages.  lb.  768  anJ769L 
By  the  same  Act,  books,  magazines  or  pamphlets,  or  news- 
papers,  not  marked,  directed,  or  intended  for  immediate  die- 
tribntion  to  subscribers,  or  others,  but  intended  for  salt)  as 
merchandize,  and  transported  in  the  usual  mode  of  transpor- 
ting merchandize  over  the  particular  route  used,  and  sent  or 
consigned  to  some  bona  fide  deB\et  or  agent  for  the  sale  there- 
of  arc  not  within  the  prohibition.  Books  bound  or  unbound 
not  weighing  over  four  pounds  are  to  be  deemed  mailable 
matter.  lb.  786.  Were  these  bonds  and  deeds  mailable 
matter?  They  were  either  written  or  printed  matter,  and 
each  one  does  not  exceed  eight  ounces  in  weight  It  follows 
that  they  are  mailable  matter.  If  each  bond  or  deed  is  under 
eight  ounces  in  weight,  the  transportation  of  a  packet  of 
whatever  size  or  weight,  is  prohibited  under  a  penalty,  and 
is  unlawful. 

The  Act  of  Congress  prohibits  the  establishment  of  a  pri* 
Tate  Express  for  any  such  purpose  and  prohibits  itj  under  a 
penalty. 

The  business  is  unlawful,  and  contracts  made  with  the 
persons  who,  in  defiance  of  the  law,  carry  it  on,  and  in  fur- 
therance of  that  business,  are  unlawful  and  void.  The  ob- 
ject of  the  Government  was  to  prevent  effectually,  all  ar* 
Tangements  and  practices  by  which  the  revenue  of  the  Post 
Office  Department  might  be  cut  off  or  impaired.  The  Acts  of 
Congress  are  plain  and  intelligible  and  it  would  be  welifor 
those  who  incautiously  violate  them  to  look  to  it 

It  is  argued,  that  if  the  contract  falls  within  the  probibt* 
tion  and  is  therefore  void,  that  still  the  defendant  is  a  com* 
mon  carrier  and  of  course,  has  a  lien  in  that  character  until 

« 

chaiges  are  piid,  and  that  his  possession  was  legally  acquir* 
ed.    If  it  be  truu  that  the  possession  was  legally  acquired,  it 
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isa  poisesfiion  for  .the.  true  owner,  aad  i£  he  hold  against  the 
•mer  after  a  dAmaud^it  is  a  denial  of  the  owner's  right  and 
a  Qonyeisiea  What  right  has  heagliinst  the  rightful  o vner^ 
if  he  aequired  thai  possession  from  a  person  who  had  neither 
power  nof  aathority  to  deliver  the  possession  ?  None  at  all. 
IMie  rightful  owner  has  a  right  to  claim  her  property  when- 
ever she  finda  it^  and  because  the  jferion  who  has  it  is  a 
eommon  carrier,  he  canno^  detnand  of  hel:  ^be  dischaige  of  a 
Uu,  which  did  not  origitiatl^  in  any  contract  with  her  ez* 
press  or  implied  for  the  transportation.  Suppose  she  did  not 
desirJB  the  property  jent?       '     v 

/  Bnt  the  contract  for  the  tranq>ortatipn  was  iliegai  and  void 
whether  express  oi  implied  and  in  whatever  form  present* 
ad.  U  is  equally  a -fraud  on  the 'postal  laws,  whether  the 
Imdcet  was  transported  for  one  dollar  orrfor  five  hundred,  or 
ifit.liras  wholly  gatuiloua    No  lieu  can  attach  in  such  cas^ 

•  •  T 

It'.  .    :    JudgVPl^At  affirmed. 


Vmnu^  ^ChAftnff  plaimiff  in  errpr^  vs«  Ei^iz^^sr?  X'OM^ 
J,.  :  '       .      ntfa^ri^toi^S^fendnniinHerx^ttr.  *  .t 

f  ]^  In  *.  can  or  dficttt.  Of  ^uzcbajMrilfHv  not  loss  aD  right  of  acUon,  ^j  n^s  ih$ 
iiini  paroh»33d,  after  ho  disoorcrs  the  do3jIt,  or  oron,  after  atai|dar  baak  of  ika 
thing  and  a  rsftina  to  ToeeiTO  Hl  '  *     .1^:    •  1 

p.]  IbaniM^Uoi^  ofdeoeiVif  ttie^projtarty  It  oTateyTi^nfli^&iirttls^lsMittedkv. 

•  '«d  4o  ^0  Cofo&din^  ln.(he«0aess|nfiii  of  thf  danu^s^a^  ,<  , '  ;         *      ; 

Action  op-Jb^  case/or  deceit,  ipMuscggeo  cpjunty^  .  Tf|f^ 


;V?Ay»,  Ju^g^  VVoaRttj^,  May.  Term,,;L858».      :  ^ 


.  ? 

•         4     & 


IfAOON,  JUKE  TERM,  185&  70> 

Davis  Long  brought  an  action  of  deceit,  against  Peter 

McLaren,  in  which*  he  alleged  that  McLaren  had  sold  him 

an  unsound  negro  as  a  sound  negro,  knowing  the  negro  to 

be  unsound ;  in  another  count  he  alleged  that  the  said  defen- 

iant  and  Mihon  S.Latham  as  defendant's  agent,  fraudiilently 

'  colluded  and  sold  said  n^ro  to  plaintiff,  as  a  sound  n^ro, 

'  when  he  was  unsound,  and  so  known  to  be  by  McLareii. 

Afterwards,  Long  died,  and  his  widow,  EIrzabeth,  was  made 

'  a  party  in  his  place.    On  the  trial  of  the  case  the  jury  found 

for  the  plaintiff,  and  defendant  "by  his  counsel  moved  for  a 

new  trial  on  the  following  grounds : 

Because  the  verdict  was'contrary  to  the  evidence.        * 

Because  the  verdict  is  manifestly  against  the  weight  of 
evidence. 

Because  the  Court  erred  in  refusing  to  charge  the  jury  when 
requested  to  do  so  in  writing,  that  if  the  proof  showed  that 
'  plaintiff  after  knowledge  of  the  unsoundness  of  the  slave,  and 
after  he  tendered  him  back,  and  the  defendant  refused  to  ac- 
cept him,  used  him  as  her  own  property,  and  siill  continues 
to  do  so,  that*  the  plaintiff  cannot  recover  in  this  action. 

Because  the  Court  refused  to  charge  as  requested  in  writ- 
ing, if  the  jury  believe  that  plaintiff,  after  he  knew  of  the  un- 
loundness  of  the  negro,  retained  him  and  hired  him  out  tvrQ 
or  three  years,  and  still  retains  him  in  possession,  that  he 
cannot  recover,  although  it  appears  that  he  first  tendered  him 
back  to  defendant,  and  defendant  refused  to  receive  him. 

Because  the  Court  charged  the  jury,  that  the  measure  of 
damages  was  the  price  for  which  the  negro  was  purchased 
by  the  plaintiff,  and  the  interest  thereon  }  provided,  the  slave 
was  tendered  back  in  a  reasonable  time,  after  the'  discovery 
of  the  fraud,  if  any. 

Because  xhA  Court  allowed  the  bill  of  sale  of  Latham  to  be 
'  introduced  in  evidence  in  this  suit,  the  said  Latham  not  being 
a  party  thereto. 
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Brief  of  Evidence^ 

Nathaniel  Nuckolls  testified,  he  knew  the  negro;  saw  him 
a  short  time  after  his  son-in-law,  Long,  bought  him;  looked 
dropsical;  Long  applied  to  Latham  to  take  him  back,  and  I^- 
tham  refused,  saying  that  McLaren  would  make  the  warranty 
good ;  McLaren  himsel(acknow!edged  to  agreeing  to  make  the 
warranty  good,bnt  refused  to  take  the  negro  back,  when  ten- 
dered to  him  by  Long;  Latham  "soon  after  left  for  California ; 
was  (I  young  man  and  had  no  property.  The  negro  is  now 
in  possession  of  the  administratrix  of  Davis  Long. 

l)js.  Billing  and  Bozcman,  in  connection  with  IToxcy  and 
WiJdman,  on  examination  of  sard  negro,  testified,  rhcy  heltev^ 
ed  him  dropsical  at  the  time  of  the  purchase  by  plaititifil 

John  It.  Hull  testified,  the  negro  was  a  confirmed  druiik- 
ard;  McLaren  sold  the  negro  to  Latham  for  2600,  and  he  was 
to  stay  in  the  store  a  few  days  until  Latham  could  see  if  be 
could  sell  liuu.  In  a  few  days  Long  called  to  enquire  of 
McLaren  about  the  negro,  defendant  said  he  was  a  good  for 
notiung  drunken  dog,  and  Long  2$aid  if  that  Wfis  all  the  trou* 
bio  ho  could  manage  him.  Defendant  gave  the  negro  a  very 
bad  character  for  a  drunkard,  and  more  than  Hull  thought 
be  deserved. 

Nimrod  Long  and  Dr.  Oliver  Wallon  testified  by  iolen'Og- 
atories.  Long  says,  day  aAer  the  purchase,  Iluli  called  on 
hitn  to  endorse  a  note  made  by  Davis  Long,  his  sob 
for  the  purchase  of  a  negro  belonging  to  defendant,  as  UdM 
leaid.  Hull  was  a  clerk  in  defendant's  store;  witness  saw  the 
negro  a  few  days  after,  and  thought  he  was  unsound  from  his 
inabihy  to  do  labor.  Walton  saw  and  examined  the  boy  ) 
thinks  he  had  hydrothorax  at  the  time  of  the  purchase. 

Mellon  S.  Latham  testified,  by  interrogatories;  he  purchas- 

ed  the  negro  of  defendant  and  sold  him  to  Long ;  made  ti/*- 

"rangement  at  the  time  that  the  negro  should  remain  wuhde- 

fendant,  and  defendant  to  wait  on  him  for  tho  money  nntil 

he  could  sell  him ;  met  Long  a  few  days  after,  and  they  went 
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together  to  defendant's  Store,  to  seo  the  negro;  Long  asked 
Latham,  in  the  presence  of  defendant,  if  the  negro  wassonnd, 
and  Latham  replied,  I  don*t  know,  but  referred  him  (o  Mc- 
Laren, who  said  yes,  so  far  as  ho  knew,  except  that  he  wonid 
get  drunk  when  he  got  about  liquor;  and  Long  replied  that  if 
that  was  all  he  could  manoge  that,  when  he  got  him  to 
his  plantation  away  from  liquor ;  and  Lorg  agreed  to 
give  Latham  his  note  for  j|!700,  McLaren  agreed  to  discount 
the  note  for  his  debt  on  Latham,  which  was  done;  there  were 
no  private  interviews  or  collusions  between  Latham  and  de- 
fendant except  as  above  stated.  Defendant  gave  Latham  a 
warranty  bill  of  sale,  and  Latham  released  defendant  with- 
out consideration,  or  without  money  being  paid,  on  the  first 
February,  1850.  McLaren,  the  defendant,  did  not  procure 
Latham  to  sell  the  negro  for  him  ;  was  not  to  give  him  any- 
thing to  sell  him  at  a  given  price.  The  bill  of  sale  to  Lathi^m 
from  defendant,  dated  10  January,  1850,  and  release  on  the 
back  to  McLs||ren  from  Latham^  dated  the  first  February^ 
1851,  was  read  in  evidence. 

Phih  IVildmany  examined  the  boy  three  times,  at  request 
of  defendant.  First  time  two  or  three  months  before  the  sale; 
second,  a  month  after;  and  the  third  time,  about  six  weeks 
after  the  sale.  Two  first  times  he  thought  him  healthy,  and 
the  last  he  thought  he  had  incipient  dropsy.  At  the  second 
examination,  dv^fendant  told  Wildman,  Long  had  bought  the 
negro  from  him ;  Wildman  was  a  physician. 

Latham  testified,  that  so  far  as  he  knew,  the  whole  trans- 
action was  fair  on  the  part  of  all  the  parties. 

The  Court  refused  the  motion  for  a  new  trial,  whereupoa 
defendant  excepted  and  assigns  error. 

R.  J.  Moses  by  Jonx  A.  Jones,  for  p!aintiff  in  error. 

Joixxsox  &  Sloan  ;  and  Denton,  represented  by  Sloan,  for 
defendant  in  error. 


fia  SUPREHB  COURT  OP  GEORGIA. 

MoLftnaTi.  Long,  adn'rxy  Ad. 

'  By  the*  Court. — ^Bxhkino^  J.  deliveriDg  the  opidioo. 

The  two  requests  Sfem  to  go  upon  the  assamption,  thai  if 
Long  used  the  negro  as  his  own  after  his  knowledge  of  the 
negro's  unsoundness ;  and  especially,  if  he  used  the  n^ro 
as  hb  own,  after  such  knowledge  and  a  tender  back  of  the 
negro,  and  a  refusal  by  Mr.  McLaren  to  receive  the  negro^ 
such  using  of  the  negro,  amounts  to  an  election  to  consider 
the  negro  as  sound,  and  consequently,  amounts  to  k  waiver 
of  all  right  of  action  in  the  case; 

We  do  not  think,  that  the  law  warrants  such  an  assump- 
tion«  No  authority  was  referred  to  us  in  support  of  the  as- 
sumption. 

There  was  nothing,  then,  as  we  think,  in  the  two  grounds 
consisting  of  the  refusals  to  charge  these  two  requests. 

The  Court  charged  the  jury,  ^  that  the  measure  of  the 
damages  was  the  price  for  which  the  negro  was  purchased  by 
the  plaintiff,  and  the  interest,  provided,, the  slave  was  tender* 
cd  back  in  a  reasonable  time  after  the  discovery  of  the  fraud,, 
ifany." 

This  charge  would  perhaps  be  right,  if  Long  had  elected  to 
rescind  the  contract  and  sue  for  the  original  purchase  monny 
and,  interest^  as  in  that  case,  the  parties  would  have  been  put 
in  statu  quoy  which  would  give  Long  a  right  to  have  back 
his  money  and  the  interest  on  it,  and,  McLaren,  (or  Latham,) 
a  right  io  have  back  his  negro  together  witn  the  negro's  hire. 
But  he  did  not  do  this.  He  sued  in  deceit^-which  was  real- 
ly claiming  under  the  contract.  The  action  of  deceit,  though 
itself  m  tort^  grows  out  of  contract  It  is  true^  that  there  was 
evidence  showing  that  an  offer  was  made  to  return  the  slaye^ 
bu  t  it  is  also  true,  that  there  was  evidence  showing  that 
this  offer  was  refused,  and,  that  Long  after  such  refusal^  used 
the  negro  instead  of  abandoning  him,  and  brought  suit,  in 
4ec?it,  instead  of,  in  assumpsit  All  of  wbidi  taken  to* 
gather,  shows,  that  although  he  offered  to  return  the  ncgio, 
yet  that,  when  the  offer  was  refused,  he  elected,  not  to  re- 
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adnd  the  contract,  but  to  bold  on  to  it,  and  lely  upon  the 
fight  to  compensation  for  the  deceit 
What  then  is  it,  that  would  have  been  the  measure  of  this 

*  Mtopens&tion  ?  The  pu  jrehase  money  and  the  interest  there- 
on? Only  in  case  the  negro  was  utterly  wortlilesa.  In  that 
case,  this  might,  perhaps,  have  been  the  measure  of  the  dam* 
ages,  though,  it  may  admit  of  a  question,  whether  tnieresif 
to  nomine^  can  be  given  in  tart.    But,  the  negro  was  not  ut- 

*  kerly  worthless.  He  was  able  to  do  ^  a  half  hand's  work  f^ 
be  hired  for  $65,  in  1854;  when  his  health  was  last  heard 
from,  it  had  improved."  ^  I  think,  however,  that  his  heahh 
bas  improved,  some,"  says.  Dr.  Walton  speaking  on  the  11th 
of  February,  1854 

[e.3  We  think,  then,  that  the  Court  Ought  to  have  told  the 
jury,  that  if  they  found  against  McLaren,  they  must  allow 
bim  in  the  verdict,  the  value  of  the  negro,  and  of  his  hirei 
And,  therefore,  we  must  grant  a  new  trial. 

This  makes  it  unnecessary,  to  express  an  opinion  on  the 
ground  insisting  that  the  verdict  was  contrary  to  the  evi- 
dence ;  still,  as  the  question  is  made,  we  may  say  that  we 
'  should  find  some  difficulty  in  holding  that  the  verdict  is  not 
against  the  weight  of  the  ovidenca  , 

The  only  remaining  ground  of  the  motion,  is,  that  the  Court 
admitted  to  the  jury,  the  bill  of  sale  made  by  Latham^  the 
suit  being  again^  McLaren.  But  the  great  question  in  the 
case  was,  whether  or  not,  this  bill  of  sale  though  signed  by 
Latham,  was  not  really  the  bill  of  sale  of  McLaren.  Long 
insists,  that  Latham,  in  the  sale  of  the  negro,  was  merely  act> 
ing  for  McLaren.  Whether  Long  was  right  or  not,  was  a 
question  for  the  jury,  and  on  that  question,  the  bill  of  eale 
was  certainly  relevant — so,  we  see  nothing  wrong  in  its  ad* 
mission. 

New  trial  ordered  on  the  ground  of  the  chai;ge. 
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Isaac  E.  Boweb^  jilaintiff  in  error,  vs,  Thomas  L.  Douglass  , 

adm'r.y  defendant  iu  error. 
• 

(1  ]  To  sustaia  a  molioa  to  dUmUs,  made  Vy  way  of  demurrer  to  the  deolns- 

lion,  the  moiion  will  not  be  allowed,  uates9  every  material  fact  on  wbicb  ito 
motion  is  fouuJed,  id  apparent  in  the  declaration! 

{3.]  Evidence  oug^ht  not  to  bo  admitted  unless  it 'be  applicable  to  some  isattm 
.    made  in  the  pleadiogi. 

(3.]  U  a  note  ba  given  fpr  a  balance.oD  an  account  stated,  the  account  thosPcC* 
tied  cannot  be  pleaded  as  a  eut-ofl*.  The  proper  defence  is  one  wbicb  makes 
an  issue  upon  the  settlement. 

fl.]  After  the  di^^solutloa  of  a  partnership^  one  partner  cannot  bind  another  bf 
a  new  contract. 

Complaint,  from  Randolph  county.    Tried  before  Jud^e 
EiDDoo,  May  Term,  1858. 

Kirksey  and  Bower  were  partners,  and  after  they  had  dis- 
solved, Kirksey  converted  an  opsn  account  against  ths  firm 
into  a  liquidated  demand,  by  signing  the  name  of  the  firm 
'  under  seal  to  a  note  in  favor  of  licndrick  &  Mtingerfonl. 
This  note  fell  into  the  possession  and  control  of  Hendrick, 
who  sued  Kirksey  and  Bovver  upon  it. 

Upon  the  trial,  defendant's  counsel  moved  to  dismiss  said 
cause  as  to  Bower,  on  the  ground  that  it  appeared,  from  the 
declaration,  that  the  instrumsutsuod  on  was  under  seal,  and 
executed  and  delivered  by  only  one  member,  in  the  name  of 
the  firm.  1^ 

Which  motion  was  overruled,  and  defendant,  Bower^  ex* 
'cepted. 

Thereupon  plaintiff  put  Kirksey  on  the  stand,  who  tesU- 
fied  that  he  and  Bower  had  been  partners,  and  that  he  exe> 
cutod  and  delivered  the  instrument  sued  on  at  the  time  U 
bore  date,  and  that  Bower  was  not  present  or  assenting;  that 
they  dissolved. partnership  in  the  latter  part  of  1851.  The 
note  sued  on  bore  date  April  6th,  1853.  That  after  dissola- 
lioii  with  Bower,  he  went  into  partnership  with  Marlin  be- 
fore he  made  this  note,  and  continued,  under  the  new  firmi^ 
o  trade  with  Headrick,  and  that  this  note  was  given  in  sel  • 
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eai3nt  batvr*Qen  the  old  firm  of  Kirksoy  &  Bower,  and  of 
Ilendrick  and  Hungerford. 

Cro9S  examined.  Ho  stated  that  at  tho  time  of  the  ma- 
king of  the  note,  Kirksey  and  Bower  owed  Hendrick  ft  Hun- 
gerford  notliing;  that  they  owed  them — IC  and  B. — upon  a 
fair  settlement,  and  that  tlie  balance  was  struck  in  favor  of 
Ilendrick  and  Hungerford  by  mistake,  and  said  nota  givea 
for  iL 

Plaintiff  moved  to  strike  out  what  Kirksey  had  said  on 
cross  examination,  to  which  defendant  objected.  The  Court 
sustained  the  motion,  and  defendant  excepted.  Defendant 
moved  the  Conrt  to  bo  allowed  to  amend  and  plead  the 
amount  due  to  Kirksey  &  Bower  by  Hendrick  &  Hungerford 
in  off-set  Which  the  Court  refused,  and  defendant  cxcep* 
ted. 

Defendant  introduced  Engenius  Douglass,  who  testified 
that  he,  as  agent  of  Hendrick,  to  whom  tho  assets  of  Hen- 
drick and  Hungerford  had  been  turned  dver  after  dissoIa-> 
ticn,  took  the  note  which  Kirksey  made  and  delivered,  and 
he  knew  the  firm  of  Kirksey  &  Bower  had  been  dissolved. 

Breagan  swore  that  the  old  firm  of  defendants  was  dis- 
solved in  December,  1851,  and  it  was  advertised  and  posted 
about  Cuthbert;  and  Hendrick  lived  in  and  about  Cathbeit 
all  that  time,  and  must  have  known  it. 

Defendants  then  requested  the  Court  to  charge  the  jury^ 
in  writing : 

''  That  after  dissolution,  one  partner  cannot,  by  his  sepa- 
rate acknowledgment, <con vert  an  open  account  into  a  liqui- 
dated demand  so  as  to  charge  his  former  partner: 

That  after  dissolution,  one  partner  cannot,  by  bis  separate 
acknowledgment,  convert  an  open  account  into  a  liquidated 
demand,  so  as  to  charge  his  former  partner  with  interest: 

That  after  dissolution,  one  partner  cannot  bind  his  former 
partner  by  a  new  contract,  even  though  it  be  for  an  amooat 
due  by  the  partners  before  dissolution :       .  « . 

That  after  dissolution,  one  partner  has  no  authority,  fropi 
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the  010(6  iaet  that  they  had»bettii  'paitnen,  to  chaige  bis  for- 
mer partner  by  executing  a  sealed  instrument  ki  the  name 
of  the  fifm ;  and  if  so  executed  by  one  partner,  it  does  not 
bind  faim  who  did  not  execute  it,  unless  expressly  author- 
iied. 

All  which  charges,  as  requested,  the  Cburt  refused  to  give, 
but  charged  the  jury,  that  if  thdy  believed  the  instrument 
sued  on  was  given  on  a  settlement  of  accounts  between  the 
old  firms  of  Kirksey  &  Bower  and  Hendrick  &•  Hungeribrd^ 
they  must  find  for  the  plaintiff;  and  that  they  had  no  right 
Co  consider  any  mistake  that  had  been  made  in  the  settle- 
ment, or  any  of  the  evidence  ruled  out 

To  all  which  refusals  to  charge,  and  the  chaige  ghren,  de- 
fendant excepted ;  and  on  the  several  exceptiona  herein  con- 
tained, assigns  error. 

L  E.  BowsR,  for  plaintiff  in  error. 

Douglass  &  DouaLAss,  for  defendant  in  error. 

JSE/  the  Court. — McDonald,  J.  delivering  the  opiiuon. 

[l«3  The  motion  to  dismiss  the  case  was  made  before  any 
proofir'were  submitted  to  the  Court  and  jury,  and  was  pred- 
icated on  what  appeared  in  the  declaration.  The  note  is  a 
sealed  note,  and  is  signed  with  the  firm  name,  but  it  does  not 
appear  by  whom  it  was  signed,  whether  by  Kirksey  or  Bow- 
er ;  nor  does  it  appear  in  the  declaration  that  both  partners 
were  not  pVesent,  assenting  to  it.  We  are  of  the  opinion  of 
the  presiding  Judge  in  the  Court  below,  that  the' cause  ought 
not  to  have  been  dismissed. 

[2.]  If,  when  a  party  to  a  suit  is  introduced  as  a  witness 
on  the  trial,  the  party  introduced  has  a  right  to  testify  in  the 
cause  generally,  beyond  the  point  ro  which  he  is  introduced; 
or  if  he  cannot  testify  but  in  explanation  thereof,  the  pteadfogs 
oeght  to  be  such  as  to  thake  the  evidence  adotiissible  tinder 
liem.    The  defendant  no  where  plead  the  non-exioteiico 
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Bower  ▼••  DonglaM,  adm'r. 

of  an  accoant  due  to  the  firm  to  which  the  note  was  given, 
by  the  firm  giving  the  note.  The  defendant.  Bower,  pleads 
that  it  was  given  by  Kirksey,  his  former  partner,  for  his  pri- 
vate debt|  and  that  it  was  not  given  for  any  matter  or  thing 
within  the  scope  of  any  partnership  bnsiness,  if  any  part* 
nership  ever  ezistsd.  Independent  of  other  considerations^ 
the  evidence  was  not  admissible  under  the  state  of  the 
pleadings.  If  the  plea  had  set  up  such  defence,  the  plaintiff 
might  have  been. able  to  prove  an  account  due  by  the  defen- 
dants to  the  firm  of  Hendrick  &  Hungerford  during  the  ex- 
istence of  both  partnerships. 

[3.]  Under  the  facts  disclosed  in  the  record,  we  will  not 
overrule  the  decision  of  the  Court  below  refusing  the  motion 
to  file  a  plea  of  set*o£  The  proper  defence  was  a  special 
plea,  under  our  statute,  setting  forth  the  facts  which  were 
proven  on  the  trial.  If  there  were  mutual  accounts,  they 
were  settled  by  the  giving  of  the  note,  and  an  account  thua 
settled  could  not  be  pleaded  as  a  set-ofi.  Fraud  or  mistake 
in  the  settlement  would  have  been  a  good  defence  to  the 
note,  to  the  extent  that  either  could  have  been  established. 

[4.]  The  pTaintiff  in  error  submitted,  in  writing,  several 
requests  to  the  Court  to  charge  the  jury,  amounting,  in  effect, 
to  the  same  thing,  that  the  defendant,  Kirksey,  had  no  right 
to  bind  Bower,  after  the  dissolution  of  the  partnership,  by  a 
new  contract,  even  though  the  consideration  be  a  debt  due 
by  the  partners  before  dissolution.    This  point  has  been 
ruled  by  this  Court,  and  upon  the  authority  of  that  adjudica- 
tion we  hold,  that  the  Court  ought  to  havd  charged  the  jury 
as  requested ;  that  after  the  dissolution  of  the  firm,  one  of 
the  former  partners  cannot  convert  an  open  account,  not 
bearing  interest,  into  a  liquidated  demand  bearing  interest^ 
so  as  to  charge  the  other  partner  with  a  liability,  with  which 
he  was  not  chargeable  at  the  time  of  the  dissolution.    Hum- 
phries vs,  ChastaiTij  5  Ga^  166. 

Judgment  reversed. 
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TL  M.  McLeod    ct   aly    Trustees  &c.,    V8.  Tqs  Sayan* 
NA0,  Ajlbant  and  Gulf  Railroad  Co. 

BlcDoNALO^  J.  dissenting. 

According  to  tho  complainant's  bit),  wliich  is  true  for  tho 
purposes  of  this  investigation,  the  plaintiffs,  by  a  direct  cbain 
of  title,  from  Joseph  Hill  down  to  themselves,  stand  in  his 
stead  as  to  all  the  rights  which  were  granted  to  him  by  an 
Act  of  the  General  Assembly  of  Georgia,  of  June  2G,  in  the 
year  1806,  securing  to  him,  his  heirs  and  assigns,  the  exchi- 
stve  right  to  build  a  bridge  over  the  Og^chee  river.  If  the 
grant,  then,  to  Hill,  vested  in  him  such  exclusive  right,  and 
in  addition  thereto,  guaranteed  to  him,  that  on  the  perform- 
mnco  by  him,  his  heirs  or  assigns,  of  the  conditions  specified 
io  the  grant,  no  person  or  persons  should,  at  any  time,  build 
any  bridge  or  keep  any  ferry  on  the  Ogechee  river,  within 
five  miles,  either  above  or  below  the  said  bridge,  the  Leg* 
islature,  according  to  the  construction  placed  on  such  grant, 
oould  not,  by  a  subsequent  Act,  either  directly  or  indirectly, 
invalidate  or  impair  the  terms  on  which  that  grant  was  accep- 
ted,  without  providing  that  compensation  should  be  made 
them. 

If  Hill  acquired  such  a  title,  a  subsequent  grant  of  the 
identical  right,  or  of  one  which  impaired  its  value,  by  admit* 
ting  the  construction  of  a  bridge  or  tho  keeping  a  ferry  with- 
in the  prohibited  limits,  could  not  avail  the  grantee,    it  would 


*  This  disMOting  opln'o J  of  Judge  McDonald,  being  mifpUoed  at  the  time  th% 
■0M  WM  pn(  to  iTJiB,  it  isMrled  bore.    6eQ  tb«  tasc  r;iportcd,  ante,  p.  445. 
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be  void.  I  will  examine  the  Act  confening  on  Joseph  Hill 
the  exclusive  right  to  build  the  bridge  or  keep  a  feny.  The 
Legislature  and  Joseph  Hill  must  be  regarded  as  contracting 
parties,  and  the  Act  of  the  Legislature  refened  to,  as  the  con- 
tract The  second  section  of  the  Act  grants  to  Hill  the  ex* 
elusive  privilege  of  erecting  a  bridge  over  the  river,  Greml 
Ogechee,  at  or  near  the  place  where  the  ferry  was  then  kept 
in  the  county  of  Chatham,  but  to  this  exclusive  privil^e  is 
added  no  prohibitive  stipulation  preventing  any  person  else 
from  erecting  a  bridge  or  keeping  a  ferry  within  any  specified 
distance  of  the  point  to  which  the  exclusive  privil^e  is  affixed. 
But  Hill  was  required  to  build  the  bridge  in  a  complete  and 
substantial  manner,  and  capable  of  sustaining  and  passing 
all-carriages  in  common  use.  The  bridge  was  to  be  buili 
within  three  years  from  the  date  of  the  Act;  it  was  to  be  re- 
built when  necessary,  and  Hill,  Jhis  heirs  and  assigns  were  to 
keep  the  bridge  in  good  and  sufficient  repair  forever.  Hill^ 
his  heirs  and  assigns,  were  to  hold  the  same,  and  all  emolu- 
ments arising  therefrom.  The  exclusive  privilege  granted 
by  the  Act  was  to  build  a  bridge  at  or  near  the  place  whexm 
the  ferry  was  then  kept  in  the  county .  of  Chatham.  This 
was  by  the  second  section  of  the  Act.  Had  the  Act  stopped 
here,  there  would  have  been  an  express  grant  of  a^  exchi- 
sive  privilege,  fr()m  which  would  have  been  implied  a  res- 
triction upon  the  Legislative  power  to  make  a  subsequent 
^rant  of  a  privilege  to  apother  person  to  erect  a  like  bridge 
at  the  same  place.  There  would  have  been  an  express  grani^ 
and  an  implied  prohibition  of  subsequent  iegislauoo.  But 
as  an  Act  of  legislation  mq^ely,  there  could  have  been  no 
express  or  implied  restriction  on  the  power  of  a  subsequent 
Legislature.  The  Act  must  have  amounted  to  a  contract  to 
have  brought  into  operation  ,and  application,  the  clause  of 
the  Federal  Constitution  which  prohibit^  the  several  States 
from  parsing  laws  impairing  the  .obligation  of  contracts. 
The  Act  has  all  the  elements  of  a  contract  about  it.  Tho 
second  section  may  be  coustrued  as  a  covenant,  that  if  Hilt 
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his  heirs  or  assigns,  would  build  a  bridge  over  the  river,  and 
at  the  place  mentioned,  within  the  time  specified,  and  of  tte 
description  therein  set  forth,  rebuild  it  when  necessarf,  and 
keep  it  in  repair  forever,  they  should  have  all  tho  emola* 
tnents  arising  therefrom,  and  the  exclusive  privilege  of  erec^ 
ing  such  bridge  at  that  place.  This  is  a  complete  contraol; 
The  exclusive  privilege,  and  the  duration  of  the  right  aro 
expressed  on  the  one  hand,  and  the  consideration  on  Iha 
other.  But  in  this  contract,  there  is  nothing  in  the  letter, 
which  would  restrict  the  Legislature  from  granting  a  like 
privilege  to  another  person  to  construct  another  bridge,  not 
at  or  near  the  place  specially  designated,  but  so  near  it  as  to 
interfere  seriously  with  the  privilege  previously  granted,  and 
to  operate  ruinously  perhaps  to  the  party  induced  by  the 
prior  grant  to  engage  in  the  expensive  enterprize.  Whether 
this  second  grant  would  be  a  violation  of  the  first,  I  will  not 
discuss,  as  it  is  not,  in  my  view,  necessary  to  a  decision  of 
the  point  before  the  Court 

But  for  some  reason,  perhaps,  from  an  apprehension  on  the 
part  of  the  grantor,  that  Hill  his  heirs  or  assigns  might  be 
unwilling  to  engage  in  so  costly  an  enterprise,  without  a  pro* 
vision  effectually  securing  lo  them  freedom  from  competitioa 
within  a*  limited  distance,  the  Legislature  in  the  fifth  section 
enacted  that  it  should  not  be  lawful  for  any  person  or  per* 
sons,  at  any  time  or  times,  to  build  any  bridge  or  keep  any 
ferry  on  the  Ogechee  river,  within  five  miles  either  above  or 
below  the  said  bridge.  This  was  a  supper-added  covenant 
It  did  not  extend  the  right  to  Hill  to  select  any  point  with* 
in  the  distance  of  ten  miles  on  the  river,  within  which  he 
might  build  his  bridge.  His  exclusive  privilege  as  to  place 
of  building,  and  duration  of  right  remained  unaltered,  andno 
additional  exclusive  privilege  was  given  to  him.  This  sec* 
tion  of  the  Act  makes  it  unlawful  for  any  person,  at  any  timtf 
to  build  any  bridge  or  keep  any  ferry  within  five  miles,  &a, 
&a     If  the  object  of  this  section  of  the  Act  was  to  induce 

VOL.  XXV.— 46. 
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Hill,  his  lieirs  or  assigns,  to  undertake  an  enterprise,  which 
they  would  not  have  undertaken  without  it,  as  guaranteeing 
to  them  ^1  the  emohiments  that  could  reasonably  be  expect- 
ed from  travel  of  all  sorts  at  that  crossing,  it  iscert<iinly  a  vio- 
lation of  the  contract  and  an  infringement  of  their  rights,  for 
any  person,  natural  or  artificial  to  build  any  bridge  of  any 
sort  within  the   prohibited  limits,  by   which   their  emolu- 
ments  are  diminished.    The  Legislature  has  made  no  grant 
which  necessarily  interferes  with  its   prior  grant,  or  from 
which  can  be  inferred  au  intention  on  the  part  of  the  Legis- 
lature to  interfere  with  its  contract  with  Hill,  his  heirs  or  as- 
signs.    By  an  original  Act  and  several  amending  hcXs^  it  in- 
corporated the  Savannah,  Albany  and  Gulf  RviWiodid   Com- 
pany.    By  the  original  Act  the  Company  was  authorized  to 
construct  a  Railroad  between  Savannah,  or  some  point  on  the 
Central  Railroad  near  Savannah,  and  Albany.    None  of  the 
Acts  designates  a  routp.     The  location  of  their  road  is  left  en- 
tirely with  the  Company.  If  any  right  of  the  plaintiffs,  there- 
fore, has  been  infringed  by  the  location,  it  has  been  by  the 
voluntary  act  of  the  Company,  under  a  very  general  power 
in  their  charter,  and  not  by  any  special  authority  in  the  Act, 
and  it  seems  to  me  to  be  unjust  to  say  that  theLegislaturein* 
tended  to  grant  a  power  to  do  an  act  in  direct  conflict  with  their 
priorgrant.  These  grants  are  similar  in  their  origin.  Thegrant 
of  the  exclusive  privilege  of  building  the  bridge,  with  aguar- 
anty  that  no  other  bridge  should  be  built  within  five  miles 
above  or  below,  had  its  foundation  in   public   convenience: 
Nothing  else  could  havejustifird  the  prohibition  of  the  own* 
ers  of  the  soil  on  each  side  of  the  river,  for  five  miles  above 
and  below,  from  building  bridges  or  erecting  ferries  on  their 
own  land.^The  grant  of  the  charter  to  the  defendants  had 
4t3  origin,  in  a  more  extensive  public  convenience.     In  each 
case  there  is  an  appropriation  of  the  property  of  one  person 
to  another,  or  what  is  equivalent  to  it,  and  this  appropriation, 
in  each  case,  depends  for  its  support  on  the  same  principiey 
¥iz:  the  power  of  a  whole  community  to  seize  private  property 
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and  apply  it  to  its  own  use,  whenever  its  convenience  requires 
it,  upon  making  compensation  for  it.  Without  pausing  to 
question  the  propriety  of  extending  this  principle^  in  favor  of 
persons  natural  or  artificial,  who  project  works  for  individ- 
ual profit  by  wliich  the  public  generally  may  benefited,  I 
will  remark  that  such  extension  of  it  is  now  so  well  estab- 
lished; by  repeated  adjudications,  that  when  a  person  acquires 
a  right  by  this  process,  it  is  to  be  regarded  as  much  an  inter* 
est  and  property  as  if  he  held  it  by  grant  from  the  owner. 

Hill,  his  heirs  and  assigns,  in  virtue  of  the  section  of  the 
Act  prohibiting  any  person  at  any  time,  from  building  any 
bridge  within  five  miles  above  or  below  the  one  he  had  the 
exclusive  privilege  of  erecting,  had  such  a  property  in  the 
river  and  its  banks  for  that  distance,  as  would  render  an  en* 
try  thereon  by  any  person  for  the  purpose  of  constructing  a 
tridgeof  any  sort,  an  invasion  of  his  rights  of  property. 
But  it  is  said  that  Hill  had  the  exclusive  privilege  of  con- 
structing a  bridge  capable  of  sustaining  and  passing  carriages 
in  common  use;  that  railroads  were  not  then  thought  of  in 
this  country;  and  he  was  not  required  to  put  up  a  structure 
capable  of  sustaining  locomotives  or  cars,  and  that  it  must 
not  be  presumed  that  the  Legislature  intended  to  deprive  it- 
self of  the  power  of  engaging  in  or  authorizing,  such  works 
for  the  greater  public  convenience  as  subsequent  improve- 
ments in  the  modo  of  transportation  or  of  traveling  should 
establish  as  tiecessary  to  it;  and  that  the  grant  to  Hill  being 
an  exclusive  grant  must  be  construed  strictly.  I  do  not  dis- 
pute a  single  position  contended  for.  The  grant  to  Hill,  his 
heirs  or  assigns,  is  a  grant  to  build  a  bridge  capable  of  sus- 
taining and  passing  carriages  then  in  common  use ;  and  as 
his  is  a  grant  of  an  exclusive  privilege,  it  cannot  be  constru- 
ed that  he  has  an  exclusive  right  to  build  a  railroad  bridge^ 
and  to  collect  tolls  from  every  train  that  passed.  He  has  no 
such  authority,  and  he  and  his  heirs,  or  assigns,  could  not  be 
supported  in  any  such  pretence.  He  cannot  be  required  tp 
put  up  such  a  bridge,  because  it  is  not  his  contract  to  do  iv 
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He  was  bound  to  erect  and  keep  in  repair  the  kind  of  bridge 
specified  in  the  Act ;  but  if  he  would  do  that,  and  h%  bk 
heirs  and  assigns,  would  keep  it  in  repair  forever,  it  should 
not  be  lawful  for  any  person,  at  any  time,  to  build  any  bridge» 
(not  a  bridge  capable  of  sustaining  and  passing  carriages  in 
common  use)  but  any  bridge,  within  the  distance  specified  ia 
the  Act    The  object  was  to  impress  Hill,  his  heirs  and  a»> 
signs,  with  the  strongest  assurance,  that  the  Legislature^  the 
other  contracting  party,  could .  express,  that,  if  he  or  they 
wou)d  construct  a  bridge  of  the  sort  described  in  the  second 
section  of  the  Act,  and  keep  it  in  repair  forever,  no  bridge 
should  ever  be  built  within  the  prohibited  limitst,  which 
could  interfere,  with  the  emoluments  to  be  derived  from  thai 
costly  work.    The  Act  confers  a  perpetual  right,  and  Bill 
his  heirs  and  assigns,  assume  a  perpetual  obligation^    There 
is  nothing  in  the  case  of  Charles  River  Bridge  vs.  Warren 
Bridge^  in   11/A  Peters^  vihxoh  countenances  the  doctrine 
contended  for  in  this  case.    There  was  no  exclusive  privi- 
lege there.    There  was  nothing  in  the  first  charter  prohibit- 
ing the  construction  of  any  bridge  within  a  limited  distance^ 
On  the  contrary,  the  principle  is  there  adn^itted,  or  is  clearly 
to  be  extracted  from  the  case,  that  where  there  is  a  grant  of 
exclusive  privilege  by  express  words  or  necessary  implicac 
tion,  it  is  inviolable.  ,  In  granting  a  charter  to  the  Central 
Railroad  and  Canal  Company,  the  Legislature  declared  thai 
it  should  ^not  be  lawful  for  any  other  railroad  or  canal  to  be 
built,  cut  or  constructed  in  any  way  or  manner,  or  by  any 
authority  whatsoever,  running  laterally  within  twenty  miles 
of  the  route  adopted,  unless  by  the  said  company,  or  with 
the  consent  of  the  Board,  of  Directors  of  said  company.'* 
The  exclusive  right  granted  to  this  company  is  not  unlike 
that  granted  to  Hill,  his  heirs  and  assigns.    The  latter  clause 
of  the  sentence  quoted  is  altogether  supererogatory,  as  the 
company  itself  might  unquestionably  have  accepted  a  graat 
to  itself,  or  might  have  waived  the  protection  given  to  it  in 
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Ifsliwl,«taL  vt.  Th*  Skraaaak,  Albny  and  Golf  B.  B.  Co. 

.»— ^— ^^^■^  ■■■'  I      II  ■■      -■      ■  I  I..     —  ■  ..I     ..^■.— 

tba  Act  by  consenting  to  a  grant  to  other  persons  to  construct 
m  kteral  road  within  twenty  miles  of  its  route. 

But  suppose  the  Le^slature  were  to  deem  it  proper  to 
gitetit  to  another  company  th^  privilege  of  running  another 
sailroad  within  the  prohibited  distance,  on  the  ground,  that 
Ae  public  convenience  absolutely  demanded  it  There  is 
no  constitutional  obstacle,  fivery  contract  of  the  sort  is 
atiade  subject  to  that  inherent  power  in  the  State  as  soyereigp, 
to  take  private  property  for  public  use,  by  making  compen- 
sation* A  franchise  is  property,  and  may  be  seized  for  pub- 
lic purposes ;  for  all  private  interests,  according  to  principles 
ttow  so  repeatedly  adjudicated  as  to  be  well  established,  must 
yield  to  what  the  Legislature  considers  a  public  necessity. 
But  should  the  Legislature  deem  that  a  great  supervening 
public  necessity  demanded  an  invasion  of  the  chartered 
rights  of  the  Central  Railroad  and  Banking  Company,  can  it 
be  pretended  that  any  Act  for  that  purpose  would  be  valid 
or  binding  which  did  not  respect  the  rights  of  private  proper- 
ty, and  make  it  a  condition  that  just  compensation  should 
be  made  for  it  ?  The  Courts  at  least,  would  interpose,  or 
ought  to  do  so,  in  my  judgment,  until  the  party  whose  rights 
of  property  had  been  violated,  was  compensated. 

I  think,  that  by  the  Act  of  1806,  Hill,  his  heirs  and  as- 
signs, had  the  exclusive  privilege  of  building  a  bridge  of  the 
description  specified  in  the  Act,  and  at  the  place  therein 
designated,  and  that  no  bridge  of  any  sort  interfering  with 
the  tolls  of  his  bridge  could  be  erected  by  any  person  within 
five  miles  of  it,  above  or  below. 

It  is  further  my  opinion,  that  there  is  no  express  grant  by 
the  Legislature,  of  authority  to  the  defendants  to  build  their 
bridge  within  that  prohibited  distance,  and  that  to  construct 
it  there,  was  their  voluntary  act,  for  which  they  are  respon- 
sible ;  that  the  bridge  and  franchise  of  plaintiflb  are  property, 
and  the  interference  with  them  is  a  trespass  on  individual 
fighty  which  ought  not  to  be  permitted  but  on  condition  that 
compensation  is  made  to  the  owner. 
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McLeod,  et  ftl.  Ti.  TIm  Savaaiiah,  Albany  and  Qnlf  R.  R.  Co. 

I  further  beUe?e,  that  the  erectioD  of  a  railroad  bridgo 
within  the  prohibited  distance,  is  a  violation  of  the  rights  oi 
Hill,  his  heirs  and  assigns,  under  the  Act  which  authorized 
them  to  construct  and  keep  in  repair  the  bridge  and  forbad 
the  erection  of  any  bridge  within  the  specified  limits,  and 
that  the  quantum  of  damages  sustained  thereby,  should  be 
ascertained  in  the  manner  pointed  out  by  law,  in  regard  to 
other  property,  and  should  be  paid  by  the  defendants.  The 
franchise  granted  to  Hill  is  private  property,  and  if  taken  for 
public  use,  compensation  should  be  mada  fFesi  Biver 
Bridge  vs,  Dix,  6  HowdtdPs  Sup.  Ct.  Rep.  507.  I  am  there- 
fore of  opinion  that  the  judgment  of  the  Court  below  ongbt 
to  be  reversed. 
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ADMINISTRATORS  AND  EXECUTORS. 

L  To  entitle  an  administrator  to  maintain  trover  against 
the  vendee  of  his  intestate's  son  and  heir  at  law,  it  is  nol 
necessar7  to  show  an  order  of  the  Ordinary  authorizing 
a  sale  of  the  slaves.    Reid  vs.  Buii^  adm^r.        -  fi8 

2.  A  purchases  of  B.  a  slave ;  C,  the  father  of  B,  dies, 
and  D|  the  administrator  of  C,  brings  an  action  of  tro» 
ver  against  A,  to  recover  the  negro,  alleging  that  it  was 
in  the  possession  of  his  intestate  at  the  time  of  his 
death,  and  he  was  the  owner  thereof 

Hetdj  That  the  plaintiff  was  entitled  to  recover  the 
whole  property:  aliier^  if  the  defendant . had  mado 
proof  that  there  were  no  debts  due  by  the  estate ;  in 
that  case  the  plaintiff  could  only  recover  the  inter* 
est  or  share  of  the  other  distributee  or  distributees  of 
the  estate  in  the  property.    Id. 

S.  An  order  of  Court  appointing  A«  C  CL  adminis-^ 
trator  on  the  estate  of  J.  B.  C,  on  his  giving  bond  and 
security  in  f  1000,  with  a  subsequent  order  granting  A.  . 
C.  C.  leave  to  sell  land  as  such  administrator,  isadmis* 
sible  to  prove  th^s  administration.  Burkhalier  vs.  JSe^ 
tor.  ..-.--  is 

4.  It  is  not  necessary  to  the  validity  of  a  claim  to  land  at 
executors  or  administrators  sale,  that  bond  and  securi* 
ty  should  be  given.    Falls  vs.  Or{ffUh^  adnCr.  7t 
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&  The  fiulura  of  the  representatiYes  of  an  eetate  to  in* 
Tentoiy  and  tell  a  portion  of  the  property  foond  in  po»> 
aenion  of  their  intestate,  at  his  death,  but  daimed  by 
a  third  person,  ought  not  to  prejudice  the  title  of  the 
estate ;  provided  the  circumstances  were  such  as  satia- 
fiurtorily  to  account  for  the  omission.  Walker  «&  Wal- 
tuT^odnCr.  -----  7> 

f.  Heirs  at  law  may,  upon  a  special  case  made,  as  for  in- 
stance upon  a  chaige  of  collusion  between  the  parties^ 
institute  suit  over  the  head  of  the  administrator,  mak- 
ing him  a  party  deferlttant  in  the  casa  It  requires, 
however,a  clear  case,  to  justify  this  interference  with 
the  duecourse  of  administration,  by  the  imtXei^  appoint- 
ed by  the  testator,  or  by  the  Ordinary.  MeLtndon  et 
SIX.,  et  aLf  vs.  Woodward  ei  at         •  -       -        859^ 

1.  F.  intermarried  with  &,  a  widow,  with  several  minor 
children.  By  the  consent  and  counsel  of  the  brothers 
of  his  wife,  F.  received  at  the  same  time  a  negro  girl, 
which  he  s(dd,  together  with  her  infant  child ;  with  the 
understanding  that  the  debts  of  the  former  husband 
were  to  be  paid  out  of  the  proceeds  and  the  ehildrea 
raised  and  supported.  D.  one  of  the  brothers-in-law  ad- 
ministered many  years  afterwards^  on  the  estate  of  the 
former  husband,  and  brought  trover  against  F«  for  the 
negroes : 

HM^  That  npon  a  bill  filed,  die  administrator  wtts 
bound  to  account  for  the  debts  and  expenses  of  the  es- 
tate and  family ;  allow  F.  to  retain  his  distributive  share, 
and  also  to  deduct  the  amount  of  certain  demands  paid 
out  for  one  of  the  children,  deceaseds  i)cir'seti,  ^ddnfr. 
vs.  Frith. -  il37 

9.  An  administrator  may  retain  a  debt  due  to  himaelf 


maaoL  n» 


bom  bbintoilatfly  thftugli  the  debt  was  bitiM  by  (he 
ilatate  of  limitatione^  at  the  ileadi  of  the  inttttale.  Ba^ 
ilteretux^eiaL,ffs.Bu$hfadm^r.  5M 


See  CammisHofu, 


ADVANCEMENTS. 


A  testator  used  this  language  in  his  will,  ^  it  is  my  tnll 
and  desire,  that  at  the  division  of  my  property,  each 
one/'  (legatee,)  '^shall  be  charged  with,  and  account  for 
in  said  division,  all  money  or  property  they  have  receiv- 
ed from  me,  so  as  to  make  them  share  equally  in  the 
property  to  be  divided,  and  in  advances/' 

HeU,  That  the  legatees  were  bound  to  account  for  all 
money '' received"  by  them,   as  much  that  received    . 
by  them,  as  a  loan,  as  that  received  by  them,  as  an  ad- 
vancement   JSr'or'j  qf  Nolan  vs.  Bolton  ei  aL        *    3SS 

AMENDMENTS. 

1.  Under  the  Act  of  1854,  complainant  may  amend  his 
biH  as  matter  of  right  at  any  stage  of  the  cause,  wheth- 
er in  matter  of  form  or  of  substance.  Camp  w.  Ban- 
croft, Belts  4*  MatahalL  ...  74 

2.  When  the  plaintiff  in  trover  begins  his  petition  thus : 
A.  B.  administrator  &c.  of  &c.  and  tenders  his  letters  as 
his  authority  to  bring  the  action,  if  it  be  not  a  suit  by 
him,  as  administrator,  (as  for  myself,  I  hold  it  is,)  it  is 
clearly  amendable,  so  as  to  make  it  such,  by  prefixing 
as  often  as  maybe  necessary,  the  potent  little  monosyl- 
lable, a«.    lMughtervs.Buttyadwfr.  -  -         177 

a  A  suit  brought  in  the  name  of  a  person  to  whom  a 
note  not  n^otiable  has  been  parsed,  may  be  amended 
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by  insertiDg  the  name  of  the  psjae  for  the  nee  of  rodi 
person.  Hayne^  ef  oL,  vs.  Ferry.  -  -  40a 

See  New  Trial,  5. 

APPEALS. 

1.  It  is  in  extreme  cases  only,  that  a  jury  should  award 
twenty-five  per  cent,  the  maximum  damages  known  to 
the   law,  for  a  frivolous  appeal    McMillan  et  aL,  vs. 
Lawrence  etoL  «  -  -  -  189 

2.  The  amount  of  damages  to  be  assessed,  in  each  cas^ 
is  a  question  for  the  jury  alone,  uninfluenced  by  the 
opinion  of  the  Court,  touching  the  matter.    Id. 

S.  In  awarding  damages,  the  jury  need  not  be  restricted 
to  the  particular  facts  of  the  case,  but  may  look  to  the 
condition  of  the  country,  the  price  of  property,  the 
worth  of  money,  &c.,  and  then  assess  such  a  per  cent 
as  may  seem  to  them  reasonable  and  just,  under  aWtho 
circumstances,  provided  they  are  satisfied,  that  the  ap» 
peal  was  frivolous  and  intended  for  delay  only.    ItL 

4.  An  Attorney  at  law  is  not  authorized  to  make  the  af- 
fidavit required  by  the  Act  of  1842,  to  entitle  aparty  to 
appeal  without  the  payment  of  costs  or  giving  securi- 
ty.   Elder  vs.  Whitehead.  ...  M» 

5.  Persons  who  are  cited  in  the  Court  of  Ordinary,  be- 
come parties  to  the  proceeding,  and  when  there  is  an 
appeal  in  that  proceeding,  they  are  carried  up  as  parties 
to  the  appellate  Court,  though  they  may  not  be  the  ac- 
tual appellants;  consequently,  it  may  happen,  that  the 
appeal  will  be  good  as  to  them,  when  it  will  not  be 
good  as  to  the  actual  appellants.  Wamoek  vs.  fFai^ 
son,  et  oL  -  •      .      -  -  -  4tT 
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ARBITRATION  AND  AWARD. 

1.  A  case  pending  in  Court,  and  referred  to  arbitrators, 
bjr  agreement  of  the  parties,  comes  under  the  XXXth 
aection  of  the  Judiciary  Act  of  1799,  and  not  under  the 
Arbitration  Act  of  1856 ;  and  in  such  a  case,  it  is  error 
in  the  Court  to  direct  the  award  to  be  entered  by  the 
Clerk  upon  the  minutes  of  the  Court,  without  first  hear- 
ing and  determining  the  validity  of  the  exceptions  filed 
to  the  award. 

The  Act  of  1856  applies  only  to  cases  originating  out 
of  Court.     Walker,  ex^or,  vs.  Walker  ei  aL  -  6S 

2.  The  minutes  of  arbitrators  in  a  cause  referred  to  them, 
cannot  be  made  a  part  of  the  record  of  the  causa  fFal- 

her  et  aL  vs.  Walker  ex*or.  .  .  •  257 

S.  A  bill  of  exceptions  (and  bond  and  security  given  and 
cost  paid)  to  the  judgment  of  the  Court,  ordering  aa 
award  of  arbitrators /o  be  entered  on  the  minutes  of  the 
Court,  does  not  suspend  proceedings  in  the  same,  on  a 
motion  to  make  the  award  the  judgment  of  the  Court; 
the  motions  being  distinct  and  independant  of  each 
other.    Id. 


4.  An  award  is  subject  to  be  set  aside,  for  a  mistake  !a 
it,  even  though,  the  mistake  may  not  be  apparent  on  the 
face  of  it    King  vs.  Armstrong. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  1 1. 

ATTACHMENT. 

A  bond  with  security  given  to  a  plaintiff  in  attachment^ 
by  the  defendant,  with  a  condition  to  produce  the  prop- 
erty levied  on  at  the  day  of  sale,  is  notthe  bond  requir- 
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•d  by  the  lllh  seetitn  of  the  Act  of  18Ce.    Moo^  m. 
Morgan.  -  -  -  -  -  Mi 

See  Justices  Court 

m 

ATTORNEY  At  LAW. 

See  Jippeahf  4. 
See  Continuance^  2. 
See  Ittegal  Contracts,  2. 

BANES  AKD  BANKING, 

The  fraudulent  oiganization  of  a  Bank  cannot  be  act  up 
as  a  defence  against  the  payment  of  an  acceptance. 
The  Southern  Bank  of  Georgia  vs.  fViUiams.        -         534 


BILLS  OF  EXCEPTION. 

See  Criminal  Law,  35. 
8ee\/Irbitration  ahd^ward,  3. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

1.  A  promissory  note,  on  the  face  of  it  joint  and  several, 
but  signed  by  but  one  maker,  who  puts  it  in  circulation, 

is  good  against  him.    Dickerson  vs.  Burke*  -        225 

2,  It  is  to  be  presumed  that  a  note  transferred,  vas 

.  transferred  before  due,  and  that  the  holder  is  a  hona 

jEde  holder  for  value,  and  in  such  case,  the  note  itself  is 

evidence  of  no  notice  of  a  defence  except  such  as  miaiy 

appear  on  the  face  of  it.    Id. 

9.  The  holder  is  not  bound  to  prove  that  he  ^ve  value 
^for  it,  unless  it  be  first  established  that  the  note  was  lost 
or  stolen.    Id. 
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4.  A.  aod  J3..giT6  their  note  payable  to  C,  for  the  hire  of 
a  n^ro  for  a  particular  year.  The  negro  having  been 
previously  hired  to  another  person|.the  note  is  returned 
to  B.,  who^  for  a  consideration,  re-issues  it  to  D. 

HeU,  That  the  original  note  haviog  become  Junetu9 
upon  its  re-delivery  to  one  of  the  makers,  on  account  of 
the  failure  of  consideration,  could  not  be  re-issued  by 
B.,  especially  to  one  who  had  a  knowledge  of  all  the 
facts.    MiekeU^erry  f  Mobky  vs.  Shannon,  adm'r.         «S¥, 

5.  In  a  suit  on  a  promissory  note,,  slight  evidence  that 
title  to  the  note  is  in  the  plaintiff,  will  be  sufficient  to 
prevent  a  nonsuit    Stamper^  tt  al,  vs.  Hays.       -        54* 

6.  A  receipt  of  payment,  though  not  obtained  fraudu- 
lently, yet,  if  obtained  by  mistake,  or  without  consid- 
eration, does  not  bind.    Id. 

7.  A  purchaser,  even  with  notice,  from  a  purchaser 
without  notice,  is  equally  protected  with  the  latter.  /dL 

8.  If  there  are  equities  against  a  negotiable  note,  it  is  to  be 
presumed  that  the  transferree  of  it  had  notice  of  them, 
provided  he  became  such  transferree,  when  the  note 
was  overdue.     Williams  fy  Co.^vs.  Nicholson.         -        6€0 

9.  Where  A.  obtains  advances  from  a  bank  to  buy  cotton^ 
and  it  is  understood  that  payment  is  to  be  made  by  giv- 
ing drafts  on  the  cotton,  on  the  factors  to  whom  it  was 

to  bo  forwarded : 

* 

Held,  that  the  factors  having  failed,  a  tender  of  drafts 
upon  said  house,  is  no  discharge  of  the  original  liabili- 
ty. Johnson  4*  Co.,  vs.  The  Mechanics  and  Savings 
Bank 64S 

BOND  FOK  TITLES. 
1«  A  person  who  sells. land,  receives  notes  .for  the  par- 
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chase  money,  and  gives  a  bond  to  make  a  title  when 
the  money  is  paid,  on  the  death  of  the  purchaser  insol- 
vent, is  entitled  to  have  the  land  sold  and  the  proceeds 
apglied  to  the  payment  of  his  debt,  and  the  excess  alone 
can  be  claimed  by  the  creditors.  Sirickland,  adm%  vs. 
Dent, 49 

S.  The  vendor,  in  such  case,  cannot  claim  a  ratable  pro* 
portion  of  his  debt  estimated  at  the  full  amount,  from 
the  general  assets  of  the  estate,  and  then  claim  the  land, 
as  not  having  been  paid  for.  The  debt  of  which  he 
has  a  right  to  claim  a  ratable  payment,  is  the  balance 
remaining  after  crediting  the  amount  for  which  the  land 
may  have  been  sold.    Jd. 

BRIDGE,  FRANCHISE  OF— AND  WHEN  IN- 

FRINGED,  &c 

The  Legislature,  in  1806,  authorized  Joseph  Hill  to  erect 
a  toll  bridge  across  the  Great  Ogechee,  at  a  particniar 
place;  and  the  Act  nrovidcs  that  it  shall  not  be  lawful 
for  any  one  to  erect  iuy  other  bridge  within  five  milea 
above  or  below.  Ttic  toll  bridge  was  built,  and  has 
been  kept  up  ever  siice.  In  1847  &  1S51,  the  Legisla- 
ture authorized  the  lon&truction  of  a  railway  across 
the  same  river,  betwieu  Savannah  and  Albany,  which 
would  necessarily  cross  near  the  first  bridge,  and  which 
was  actually  carried  across,  within  a  mile  and  a  half 
below  the  same ; 

Htidf  That  the  franchise  granted  to  the  Railroad  Com* 
pany  was  not  the  same  as  that  conferred  on  the  first 
grantee,  nor  so  similar  as  to  be  deemed  an  infringe- 
ment upon  the  prior  charter,  in  the  sense  in  which  a 
new  bridge  or  ferry  interferes  with  one  previously  es- 
tablished at  the  same  point;  and  thai  no  injunction 
will  be  granted,  nor  compensation  decreed,  by  way  of 

^majes  in  such    case.    McDonald,   J.    dissenting 
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MieLeod  ei  aL,  vs.  SmannoA,  Jllbanj/  and  Chiff"  Hail" 
wood  Co.,       -        -        -        -        -        -'-         -    445 

CERTIORARI. 

1.  The'noticeof  a  party,  that  he  intends  to  apply  for  a 
writ  of  certiorari^  to  carry  up  to  the  Superior  Court  a 
decision  of  the  Iriierior  Court,  need  not  be  accompa* 
niedy  either  by  a  copy  of  the  bill  of  exceptions  tender- 
ed to  and  overruled  by  the  Inferior  Court,  nor  of  the. 
petition  for  certiorari.    Johnston  vs*  Martin  et  al^        £68 

2.  A  certiorari  does  not  lie  at  the  instance  of  the  State 
to  the  Superior  Courts,  to  obtain  a  rehearing  in  the  In» 
ferior  Courts,  against  a  slave,  who  has  been  acquitted 
for  an  alleged  violation  of  the  Acts  of  1818,  Cobb  992, 
or  of  1835,  Cobb  1008.  The  State  vs.  Lavinia  et  aL, 
(slaves,)         - Sll 

CHARGE  OF  THE  COURT. 

• 

I.  Charge  to  the  jury  that'they  might  find  according  to 
the  weight  of  probability,  that  which  ever  way  they  be- 
lieved the  weight  of  probability  to  be,  they  might  find, 
i3 erroneous;  the  evidence  should  so  preponderate  in 
fikvor  of  the  party  for  whom  the  verdict  is  rendered,  as 
to  satisfy  the  jury  that  he  is  entitled  to  it.  Parker  vs. 
Johnson,  adm^r^        .».•...   575 

fL  P.  sued  M.,  and  garnished  A.  &  F.,  who  answered, 
that  they  had  made  to  M.,  their  negotiable  promissory 
note.  This  garnishment  was  served  before  the  note 
fell  due.  Afterwards  C.  sued  A.  &  F.,  (the  makers,)  on 
the  note,  who  pleaded  and  proved  the  garnishment,  the 
judgment  thereon,  and  payment  of  the  judgment;  and 
asked  the  Court  to  charge  the  jury,  that  the  onus  was 
on  C.  to  show  that  he  obtained  the  note,  before  the  Ber^^ 
vice  of  the  garnishment  on  them. 
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HeU^  That  t^e  Cowl  errod  w  not  lo  ehmigiog.    Fiptnek 

See  CHm  Zoti^,  13,  22,29^ 

CLAIMS. 

1.  It  is  not  necessary  to  the  Talidity  of  a  claim  of  land  at 
executors  or  administraters  sale,  that  bond  and  se- 
curity should  be  given.    Falbw.  Griffith  adwfr^  78 

f  .  A  claim  of  a  slave  levied  on  \o  satisfy  an  execution 
issued  from  a  Justices  Court  must  be  returned  io  the 
Superior  or  Inferior  Court  whichever  may  be  first  held. 
Cotilt  vff.  Dotbon,  ....  633 

COMMISSIONS. 

An  executor  of  an  executor  is  entitled  to  commissions 
on  pecuniary  legacies  paid  out  under  the  will  of  the 
first  testator — commissions  to  be  retained  out  of  the 
fund  due  to  the  legatees ;  but  he  is  not  entitled  to  com* 
missions  from  the  estate  of  his  immediate  testator,  on 
the  hypothesis  that  the  amount  was  due  as  a  debt  from 
his  estate  to  the  former  estate,  unless  it  appears  that  the 
last  testator  claimed  the  fund  adversely  to  the  l^;atees, 
under  the  first  will.  That  the  money  and  notes  of  the 
two  estates  were  so  commingled,  that  they  could  not 
be  distinguished,  makes  no  odds,  if  the  deceased  execo* 
tor  had  charged  himself  with  them,  which  he  must  be 
presumed  to  have  done,  if  the  contrary  does  not  ap* 
pear.  ,  Jone^  ex'or,  ex  por/e,  ...       414 

CONSTITUTIONALITY  OP  LAWS. 

L  The  Act  of  5th  March,  1856,  establishing  a  Crim* 
inal  Court  in  the  City  of  Atlanta,  and  authorizing'  a 
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bill  df  indiotmenly  in  case  of  misdemeanmv,  to  be  fbond 
by  Qine  Oraad  Jurors,  not  ttnconstitationtL  Tkumum 
ve.  TAb  Siaie,  -  «»    SM 

CONTINUANCR 

1.  The  Solicitor  General  moved  to  eoatinue,  taying^ 
that  the  State  wqs  not  ready.  The  Coart  gfsnled  the 
motion* 

IfeA/,  That  as  an  abase  of  discretion  doesnot  here  aSiw 
matively  appear,  this  Court  would  not  interfere  with 
the  judgment,  if  xicotdd; — 

And  that,  as  it  could  not  do  so  if  it  would,  the  case  is 
one  that  it  ought  not  to  ^entertain.  Turner  et  oL  vs. 
TAeSiaie,  *  \  .  .  .  I4f 

2.  When  the  party  resides  out  of  the  county,  the  attorney 
may  make  the  showing  for  a  continuance,  provided  for 

by  the  35th  rule  of  Court    The  case  is  the  same,  whea       ? 
the  privy  liable  over  to  the  party,  resides  out  of  the 
county,  if  it  is  he  that  defends  the  suit     ChrisUan  w. 
Mansfield,  .....        Mt 

3.  Presiding  Judge  has  a  discretion  in  the  continuance 
of  a  cause,  and  if  he  thinks  it  unjust  to  charge  it  to 
either  party,  he  is  not  bound  by  law  to  do  it  Harda^ 
wajf  vs,  Taylor  8f  LowtheVj  ...         709 

See  Orim.  Law  28. 

CONTRACT. 

1.  The  rule  that  words  spoken  beibre  and  at  the  making 
of  a  written  contract  merge  in  the  contract,  does  not 
apply  when  the  words  spoken  themselves  constitute  a 
contract,  the  parties  to  which,  are  not  the  same  as  the 
parties  to  the  written  contract    Ford  vs  Smith,  67S 

VOL  XXV. — 47 
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A  When  a  contract  has  been  repndiated  by  both  of  the 
parties  to  it,  it  ceases  to  be  the  criterion  for  measuring 
the  rights  and  liabilities  between  the  parties  lo  it    lA 

&  Etren  when  the  work  has  not  been  done  according 
lo  the  contract,  yet  if  received,  and  of  benefit  to  tho 
party  receiving  it,  he  shall  pay  for  it  a  sum  eqoal  ta 
the  valne  of  the  labor  and  materials.    M 

See  liuikAle  Matter. 

CORPORATIONS. 

L  Certain  persons  associated  and  drew  np  a  declaration 
•ad  recorded  it,  agreeably  to  the  Act  of  l847,amhoria- 
log  persons  to  prosecute  the  business  of  manufactnr* 
ing  with  corporate  powers  and  privileges,  and  assumed 
Che  name  of  the  Madison  Steam  Mill  Company.  On 
die  11th  of  February  1854,  the  Lfgislafure  passed  an 
Act  granting  corporate  powers  and  privileges  to  rbe 
Madison  Steam  Mill  Company,  recognizing  it  as  a  bo* 
Ay  corporate  and  politic,  declaiing  among  other  things 
that  it  should  have,  possess  and  enjoy  all  theyrancAises 
which  were  then  held  by  the  said  company. 

JETe/rf,  That  these  two  Acts  so  far  as  they  are  consistent 
with  each  other  make  the  charter  of  the  company. 
iltoknson  ts.  Crawley,  .  .  •  .      5ig 

£.  The  acceptance  of  the  new  Act  did  not  destroy  tho 
•Id  organization.    Id. 

S.  tf  an  agent  of  a  corporation  have  anthority  to  con« 
wey  or  mcrtgage,  and  affixes  thereto  anything  which  the 
law  recognizes  as  a  seal  when  affixed  by  a  natural  per* 
•on,  it  will  bo  a  good  execution  presumptively  by  tfie 
corporation.    Id. 
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COST& 

I.  The  Snperior  Conn  may  order  its  Chrk  to  revise  and 
fevieir  a  jndgment  for  costs,  and  order  them  to  be  ro- 
taxed.    McGuire  ei  aL  P9.  JoAnMon,       .        •        «   604 

1.  A  party  cast  in  the  Supreme  Conrt  liable  for  theeosta 
io  thai  Court ;  and  if  he  oTentuolly  sneceed  in  hta  causa 
in  the  Superior  Court,  he  cannot  recover  ihem.    Id. 

CRIMINAL  LAW. 

L  The  possession  and  occupancy  of  a  house  by  a  per- 
a6n,  as  a  dwelling  house,  is  sufficient  evidence  of  own* 
•rship  thereof  in  that  person,  to  support  an  allegation 
in  an  indictment  for  larceny  from  the  house,  that  tho 
prisoner  entered  the  dwelling  hotise  of  that  person. 
Markham   vs*   The  Slaie,       •        -        -        -        -     Sil 

Sl  When  there  is  no  evidence  that  a  boarder  hired  a  par- 
ticular room  to  lodge  in,  it  is  not  error  in  the  Court  to 
refuse  to  charge  the  jnry,  that  the  indictment  ought  to 
have  charged  the  offense  to  have  been  committed  in  tho 
hired  lodgings  of  a  boarder.    Id, 

9L  Tho  18th  section  of  the  14th  Division  of  the  Penil 

Code,  authorizes  a  demand  for  trial,  to  be  made  at  the 

first,  or  at  the  second  Term,  but  not  afterwards.    Price 
TheSiaie, 133 


4.  Provdcation  by  threats  will  not  be  sufficient  to  reduce 
the  crime  from  murderto  manslaughter,  where  the  per- 
son killed  is  unarmed,  and  neither  making  or  attempt- 
ing any  violence  upon  the  prisoner,  at  the  time  of  the 
killing.    Hawkins  tv.  The  SlatCj        -        •        *        •  SOT 

tf.  If  sufficient  time  has  elapsed  for  reason  to  resume 
her  sway,  the  killing  will  be  attributed  to  deliberate  re* 
Teoge,  and  punished  as  murder.    Id. 
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€L  Malice  shall  be  implied  where  no  considerable 
piorpcation  appears,  and  where  all  the  circumstancea 
of  the  killing  show  an  abandoned  and  malignant  hearL 

7.  If  the  indictment  omits  to  specify  the  crime  witli 
which  the  defendant  is  intended  to  be  charged,  the  de- 
fect is  (ataL     The  Slaie  us.  fFoodky,  -  -      MS 

a  The  offence  of  being  an  accessory  before  the  iaci  in 
marder,  is  one  that  may  be  committed  by  a  sla^e;  and 
one  which,  if  committed  by  a  slave,  is  to  be  punished 
with  death.     Thornton  fa  sliwej  ng.  The  Siate,        -    JOI 

9.  A  daveconvided  of  murder,  but  not  sentenced.  Is  m 
competent  witness  for  the  State,  on  the  trial  of  mn» 
other  alaveindicted  as  accessory  brfore  the  fact  in  ihe 
murder.     Id, 

10.  There  was  a  fight  between  two  persons.  Tbey  were 
separated.  Thirty  minutes  afterwards,  whilst  one  of 
them  was  undergoing  an  examin^tion,as  to  his  wounds^ 
with  his  pantaloons  down,  he  .was  attacked  by  the 
other. 

HeU,  that  the  two  fights  were  distinct,  and  that  the  line 
made  no  part  of  the  second ;  and  therefor^  that  oa  aa 
indictment  for  the  second,  evidence  ^f  the  first 
fioi  admissible     Whilden  v».^Tht  Slate. 

11.  On  an  indietneot  for  stabbing  the  jury  may  find  % 
▼erdiet  of  guilty  of  anaaaaidt  and  bttttsry.    Jd, 

12.  An  indictment  .charging  the  accused  with,  theof^ 
/ence  of  trading  with  a  slav,e  without  written  p«rmis» 
sion  from  his  owner,  &c.,  need  not  charge  the  oama 
of  the  owner  or  the  slave,  nor  the  ownership  of  the 
property  ^tiic^ded.    Stringfield  vs.  The  State,  «        4^4 

IS.  If  the  Court  charge  the  jury  in  a  criminal  causey 
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that  if  they  beliere  that  one  of  two  or  more  acts,  neces- 
mxy  to  constitute  the  o^ence  charged  in  the  bill  of  tn-' 
dictment  be  proven,  they  shduld  find  the  ^defendant 
guilty,  it  is  error.    McLeland  vs.  The  Siate^  4^7 

14b  When  two  persons  are  indicted  together,  and  a  true 
bill  found  sgainst  both,  but  one  only  is  arrested,  ar- 
laigned,  and  pu^upon  bis  trial,  a  general  verdict,  ^^  We 
the  jury  find  the  defendant  guilty/'  is  sufficiendy  cer- 
tain as  to  the  individual  intended.  M^triin  nf.  The 
SiaU,  -  -  -  -    4^4 

1&  A  juror  who,  while  consulting  with  his  fellow-ju-  . 
lors  in  a  criminal  case,  refers  to  another  offense,  alleged 
to  have  been  committed  by  the  defendant,  saying  ^he 
is  a  bad  man  any  how,"  and  especially  if  he  acknowU 
edges  that  this  other  imputed  crime  influenced  the  Ju- 
ly in  convicting  the  accused,  evinces  a  bias  of  ntind 
that  disqualifies  him  from  serving  as  a  juror.    Id. 

16.  The  rule  stated,  as  to  the  taking  down  of  testimony 
in  cases  of  felony;  and  the  use  to  be  made  of  the  same. 
Conner  vs.  TheSiaie,  -  -  -  -     51$ 

17.  An  indictment  or  presentment  good,  ahhough  an 
impossible  day  be  stated,  as  that  on  which  the  offense 
was  committed.  At  an/  rate,  the  objection  comies  too 
late  after  verdict    Id, 

la  If  jurors,  to  iohsthute  a  p^nel  in  a  criminal  case, 
be  summoned  by  bailiffs,  it  is  good.    Id. 

19.  Where  the  witness  in  a  criminal  case,  is  unAlde, 
from  his  physical  condition,  to  speak  audibly,  his  an- 
swers may  be  communicated  in  his  presence  and  hear- 
ing by  a  sworn  officer  of  the  Court    Id. 

ta  Althongti  tfte  fcrime  of  hirceny  may  be  complete  tii 
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Co  tvj  persons,  as  mush  so  as  though  no  other  was 
concerned,  still  another  may  be  a  principal  in  thesamo 
offense    IdU 

SI.  When  an  escape  by  the  prisoner  is  put  in  evidence 
by  the  State  to  raise  the  presumption  of  conscioaa 
gnilt,  it  is  competent  for  the  prisoner  to  rebut  it  bf 
showing  that  it  was  attributable  to  the  fear  of  serious 
personal  injury  from  the  friends  of  the  deceased,  and 
not  from  a  consciousness  ot  guilt.  Oolden  vs.  The 
Siaie, 5«7 

t9L  It  h  not  error  in  the  Judge  to  say  I  ''apprehend** 
the  rule  of  law  to  b?  this      It  biin;  syajti/m^ui 
with  unierstan J,  coaceivo,  believe.    IJ. 

23.  To  tell  the  jury,  after  chaining  the  law  in  a  criminal 
case,  that  they  should  not  differ  from  the  Court  on 
slight  or  triirial  grounds,  but  should  be  *' clearly  satis- 
fied" that  the  Court  was  wrong  before  they  did  so^  is 
objectionable.    Id. 

S4.  One  may  kill  another  against  whom  be  entertains 
malice,  and  yet  not  be  guilty  of  murder.    liL 

15.  There  can  be  no  murder  without  malice,  express  or 
implied 

A  homicide  may  be  reduced  to  manslaughter  where  do 
actual  assault  has  been  committed  on  the  person  of 
the  defendant ;  and  where  no  attempt  has  been  made 
Co  commit  a  serious  personal  injury  upon  the  accus- 
ed.   Id, 

28.  Drunkenness  cannot  excuse  crime;  modem  decis- 
ions go  so  far  as  to  hold  that  drunkenness  may  be  con- 
sidered on  the  question  whether  the  prisoner  was  ez« 
cited  by  passion  or  actuated  by  malice,  in  commiltiag 
a  homicide.    Id. 
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t7.  To  justify  taking  human  life,  iha  taw  makes  no  dis*  ' 

crimiuation  in  Tavor  of  a  dntnkardot  a  coward^  or  any  « 

pariieular  indiwtual;  but  the  circumstances  roast  be  - 
inch  as  to  justify  the  fears  of  a  reasonable  man.    IdL 

28.  Where  there  are  cross  indictments,  the  acquittal  of 
the  defendant  who  is  the  prosecutor  in  the  case  about  ' 
Co  be  tried,  is  no  ground  for  a  continuance ;  nor  is  the 
fact,  that  the  prosecutor  is  a  member  of  an  influential 
family,  and  of  the  party  in  the  majority,  and  politics  to 
some  extent  was  mixed  up  with  the  trial  which  had 
taken  place,  and  had  given  rise  to  excitement  Oatto^  ' 
v>aji  vs.  The  Slaie,        ....  59f 

29.  Error  cannot  be  assigned  on  tho  conclusion  of  (act 
of  tho  presiding  Judge  acting  as  trior.    Id. 

SO.  In  cases  on  the  criminal  side  of  the  Court,  in  which 
defendants  arc  eniiiled  to  a  trial  on  demand,  the  prf>sid«- 
ing  Judge  cannot  order  a  mistrial  but  for  providential 
cause  &c.,  without  the  consent  of  the  defendant  Get- 
ger  PS.  The  Siaie.  .....  et? 

31.  An  indictment  concludes  properly,  if  it  follows  the 
form  prescribed  by  the  statute.    Camp  tfs.  The  Siaie^ 

88.  Blanslaughter  may  be  committed  by  killing  a  slava 
Id. 

S3.  That  a  bill  of  indictment  for  manslaughter,  charges 

lacts  in  the  body  of  it,  which  constitute  murder,  is  no 

ground  for  arresting  the  judgment    Id. 
34^  It  is  not  necessary  for  the  jury  to  incorporate  in  their 

finding  the  definitiou  of  the  offense  charged  in  the  in» 

dictment    Id. 

3&  The  Act  giving  parties  carrying  causes  to  the  So- 
preme  Court  thirty  days  to  prepare  and  submit  a  bill  of 


ac0pliaii|i  10  tlM  Jii4ge' wItt  triad  like  ctott,  doa  not 
change  Ih^law  in  i^gffird  lo  tlla  aetotenee  of  priaoiMDr 
aoavioled  of  capital  offmcM    HinAjts.  TH^ahU^,      6f» 

SgL  Oo  the  trial  of  a  prisoner  for  murder,  who  endeaToia 
to  nake  oat  a  caaa  of  self-Mtase,  it  is  ooaqsiBBt  to 
frove,  on  the  part  of  the  proeeemita,  that  the  priaonfar 
was  a  large,  and  deceased  a  small  man.    Id. 

SI.  It  is  light  for  the  Conrti  oii  triak  for  mUTdef;  when 
die  aoeosed  leUes  on  self-defense  as  a  jostification,  to 
enlighten  the  jory  as  to  the  law  bearing^apon  that  de- 
Aose.    Id. 

S&  The  latter  clause  of  the  15th  section  of  tfhe  4ih  di- 
vision of  the  Penal  Code,  does  not  apply  to  cases  of 
Btntnal  combat,  only,  but  to  cases  in  which  the  accused 

m 

declines  a  contest  on  equkl  terms,  but  shoots  down  hfs 
assailing  adversary.   Id, 


See  Cofutituitontdiiy  of  LtMiL 

\. 
See  Bvidenee,  4. 

DAMAGES. 

1.  ^  Speculative  damages"  are  not  recoverable^  Red  ni; 
The  (Xiy  Council  qf  jfugusta,  -  -  -    S5« 

2l  In  an  action  of  trover,  to  recover  for  the  conversion 
of  slaves,  which  have  been  sold  by  defeodant  and  can- 
not  be  delivered,  the  purchase  money  with  interest 
tfiereon,  is  a  proper  criterion  of  damages, .  provided  the 
sale  has  been  fair.    Uarseit,  adm^r,  ns.  Friih^       -       ^7 

See  Jifpeak^  1,  9,  3L 
See  Dtuii^  fL 


DECEIT. 

1.  In  a  caw  of  deceit  the  porehaser  does  not  loeo  all 
nglbt  of  action,  bj  nsing  the  thing  purcbaeedi  after  he 
ditt^Tete  the  deceit^  &t  eren,  aftet  a  tender  bade  of  (he 
diing  and  r  refutal  to  receifl  it  McLaren  tf$.  Long, 
miafXf  •-••••-    708 

1.  In  an  action  of  deceit,  if  the  property  is  of  any  viinei 
thai  ^alue  oinet  be  allowed  to  the  defendant,  in  the 
aeaessment  of   theditmagfa    IJL 

DEEDS  OF  GIFT—OF  SLAVES. 

!•  A  deed  of  gift  of  a  slaVe,  if  made  and  recorded  ac- 
cording to  the  provisions  of  the  Act  of  1838,  *^to  pre- 
scribe the  mode  of  making  gifts  of  slaves,^  is  good 
against  subsequent  purchasers  from  the  donor.  Pyran 
VM.  Parker,  •  .  .  -  -  rt 

t.  Where  it  turns  out,  upon  the  trial  of  a  cause,  (hat  a 
paper  purporting  to  be  a  deed  of  gift  of  certain  slaves 
not  specified,  has  been  in  existence  and  destroyed  by 
die  donor,  no  advantage  can  be  taken  of  the  instru- 
ment ;  nor  can  any  presumptions  be  made  to  the  pre- 
jndice  of  the  party  making  it,  unless  it  be  first  made 
to  appear  that  the  paper  had  been  executed*  and  deliv- 
ered; and  that  the  negroes  in  dispute  were  included  in 
it    Bdd  vs.  Buti  admTr,  -  -  .       .     s8 

DEMAND  FOR  TRIAL. 

See  Crinu  Law,  3,  30. 

DISTRIBUTION  OF  ESTATES. 

1.  Grand  dhitdren  cdniiot  tafee  iii  A  will,  uiidb^  si  1^ 
qneit  to  chfldrdii,  unless  t^ete  b^^methitfg  in  th«  ^t ' 
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Co  indicate  and  effectnate  snch  intention  by  the  testator. 
Walker  ei  oL  earners  tfi.  WiUiamion  tiaL  -        •    549 

t.  Nothing  would  pass  to  a  ion  of  a  testator,  nnder  a 
bequest  to  his  children,  wboidied  in  the  lifetime  of  the 

lestalor.    Id. 

• 

ai  Wheve  there  is  a  power  of  appointment,  the  ezeeii* 
tioQ  of  the  power  must  fail,  before  the  property,  the 
subject  of  the  appointment,  can  be  distributed.    IdL 

4.  Children  of  a  testator's  children  who  died  before  Ibe 
making  of  the  will,  take  under  a  bequest  to  his  child* 
ren,  living  at  the  time  the  estate  is  to  be  divided,  and 
their  representatives,  if  they  should  be  dead.    Id. 

tfL  If  there  be  an  intestacy  in  r^ard  Co  any  part  of  a 
testator's  estate,  the  executors  shall  hold  it  in  trust  for 
the  benefit  of  the  next  of  kin  of  testator.    Id. 

C  A  son,  in  life  at  the  time  of  the  making  of  the  will, 
but  who  dies  in  the  lifetime  of  the  testator,  does  not 
answer  the  description  of  children,  to  whom  the  pro- 
perty is  given.    Id. 

f.  Legatees  are  not  to  account  for  property  as  advance- 
ments given  to  them  in  a  will,  in  the  distribution  of  m 
part  of  the  testator's  estate  not  disposed  of  by  the  wiH 
Id. 

a.  An  illegitimate  chitd/uflfy  legitimated  by  an  Act  of 
the  Legislature,  passed  by  the  procurement  of  the  puta- 
tive father,  becomes  his  lawful  child,  and  such  child 
and  his  lairful  children,  upon  the  death  of  either,  ill* 
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testate^  inherit  firom  each  othei;    SkeUon  ti  oLm. 
Wright^  admW^  •  .  .  •         • 


See  MftCrn  and  Ex^ors^  % 
See  Husband  and  wife. 

DIVORCE— ALIMONY— COUNSEL  FEEa 

1»  Where  the  husband  and  wife  separate  by  agreement^ 
and  she  takes  back  as  her  separatg  estate,  the  properly 
which  shebroaght  into  the  marrisge,  and  siibseqiicni- 
]y,  the  husband  sues  for  a  total  divorcCi  no  further  al- 
lowance will  be  made  to  the  wife,  for  her  maintenance 
during  the  pending  of  the  libel ;  the  Court,  however, 
will,  upon  application,  compel  the  husband  to  advance 
to  the  wife,  money  enough  to  cover  the  expense  of  de> 
fending  the  litigation*    Kiiiiam  vs.  KilUam^  -       IM 

fl,  A  Oourt  has  no  jurisdiction  over  a  cisc  in  which  nei* 
ther  of  the  parties  is,  or  has  ever  been,  in  the  St«ite,  or 
is  a  citizen,  or  a  resident  of  the  State,  or  the  owner  of    . 
propeity  in  the  State.    House  ns.  House,  •        -    47S 

DOMICIL. 

A  man  residing  in  Rome,  wounded  another,  and  fled 
into  Alabama,  leaving  his  wife  behind  him,  who  con* 
tinned  residing  where  they  had  been  residing,  wheo 
he  fled    In  the  course  of  a  few  months,  he  was  sned, 
and  copies  of  the  writs  were  left  for  him,  with  his  wife, 
at  the  place  at  which  he  was  residing  when  he  fled. 
Heldf  that  there  was  not  enough  in  this  to  show  that  be 
'  Had  changed  his  domicil  at  Rome  for  any  other  domi* 
eil;  and,  therefore,  that  the  writs  were  well  served. 
Barreii  4*  fFiUybrd  ei  aL  vs.  Black,  Cjbb  ^  Cj.,        -    1 51 
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DRUNKENNESS. 
jle«  CWffi.  Imo^  86;  27. 

EJECTMENT. 

1.  In  ejectment  the  plaintiff  read  in  evidence  a  grant  fa 
Laiey  J.  Simmons;  be  then  offered  a  deed  from  Lace/ 
J.  Simmons. 

HM^  that  this  deed^  though  not  foUbwing  the  gtMt, 
was  admissible  under  the  Act  of  1802,  prohibiting  the 
Superior  Courts  \mtsi  withhoidring<<  any  grant,  deed,  or 
•ther  docatheiit  from  Ihe  jury.'*  Simmons  et  al  tv£ 
Lanty  •.---.     17S 

1.  A  writing,  to  serve  as  a  cotor  of  titie,  mt^^t,  a^  lesfsf, 
ttot  be  one  in  which  the  waiter  diseiaitti^  titte  in  him* 
self,  and  admits  title  in  andther.    Id. 

%  When  a  man  who  has  been  holding  land,  ivithout  a 
title  to  it,  Toluntarily  abandons  it,  the  presumption  is^ 
that  he  baa  not  been  holding  it  affsrasely,  but  in  eiiA- 
ordination  ta  the  tiths  nf  die  tnie  owner ;  and^  thAre^ 
Ibre^  he  can  not  insist  upon  suoh  pdsMssioffy  to  muktf 
out  title  in  him,  under  the  statute  of  liiliit8ltion&  JlM^ 
9dl  vs.  Slaion^  .....    19S 

<  Where  the  defendant  in  ejectment  takes  another  pei- 
son  on  the  land  in  dispute,  repts  him  the  premCM^  and 
after  nailing  up  the  cabin,  the  only  buiMiog  on>the 
place,  they  retire  together,  ehaiging*  the  witaesa  not  to 
disclose  the  transaction  \  is  the  possession  changed'} 
Queref  Clearly  it  iff  not,  if  the  whole  affiiir  be  color* 
able  only,  and  intended  to  avoid  a  suit  al  the  instance 
of  the  plaintiff  against  the  defendant  as  tenant  in  poo-* 
session.    Oliver  et  aL  iw.  fViilictm^,  •  •       S17 

EQuifr: 

1.  A  lot  of  land  is  sold  under  a  proclamation  by  the 
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Sheriff  tliatil  isaold  to  pay  the  purchase  money,  which 
is  uadantood  by  the  by«^tande»to  mean,  to  satitfythe 
Tendoi^a  lien,  and  it  is  so  meant  by  the  Shmff,  and  it 
turns  oat  to  be  a  mistake-*no  deed  having  been  eKo> 
cu ted.  and  filed,  in  compliance  with  the  statute : 
Held,  that  the  sale  will  be  rescinded  at  the  instance  of 
the  bidder,  and  a  re-sale  ordered  Harton  4*  Rikeman 
w.  Mpjfors^  -  -  -  .  .  8f 

2.  A  bill,  showing  that  the  land,  the  subject  of  the  snit, 
is  owned  by  several  tenants  in  common,  some  of 
whom  are  alleged  to  have  made  valuable  improve* 
ments  on  parts  of  it,and  showing  other  equities  prima 
/am,  against  the  defendants,  is  not  without  equity,  and 
to  be  retained  for  a  hearing.  Jackson  et  aL  vs.  Jones 
et  aLj  -  -  -  -  -  -        M 

3.  When  there  is  an  adequate  remedy  at  law,  equity 
will  not  interfere.    McLeroy  vs.  JfcLeroj/y        -        •    lOO 

4.  A  demand  for  028  is  not  beneath  the  dignity  of  a 
Court  of  Equity  in  Ctoorgia.    North  vs,  Jtsheraft*^ 

alj  -  -  -        15t 

5.  To  entitle  a  complainant  in  equity  to  relief  on  the 
ground  of  fraud,  there  must  be  damage  as  well  as 
fraud.  Bigbjf  vs.  Powell^  aJMr.y  -  -        •    844 

6.  It  is  no  ground  of  equity  that  counsel  misrepresented 
the  contents  of  a  bill  of  exceptions  to  the  Judge  for  his 
certificate  or  signature,  or  to  the  counsel  of  the  oppo- 
site party  for  his  acknowledgment  of  service.  In  such 
cases,  it  is  always  at  band  and  ought  to  be  read.    Id. 

7.  A  complainant  seeking  relief,  cannot  rely  on  a  mere 
ohUtT  of  the  Ck>urt  during  the  progress  of  an  argu- 
ment before  it,  as  settling  the  law,  nor  of  a  declara- 
tion by  a  member  of  the  Court  ef  what  would  have 
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been  the  decisioQ  of  the  Court  ander  a  different  state 
of  facts,  which  would  haTe  been  presented  had  he  not 
been  entrapped  by  representations  of  opposite  counselp 
MB  entitling  him  to  an  equity,  when  there  is  none  with* 
oot  it,  and  the  declaration  is  not  su&tained  by  the  law. 
Id. 

&  The  omission  of  a  palpable  duty  ou^t  never  to  bo 
aliowe  J  as  a  ground  of  equity.    Id. 

EQUITY  PLEADING  AND  PRACTICE. 

1.  A  plaintiff  in  Equity  being  allowed  by  the  Conrf  fo 
dismiss  bis  bill  without  prejudice,  may  inoFe  to  le- 
instato  his  cause.     IFamervs.  Orma^HaL       *  3C9 

fL  The  cause  should  here-instated  in  Court  if  the  neces- 
sity for  its  dismissal  was  superinduced  by  the  enas  ot 
the  Court.    Id. 

9L  When  the  bill  seeks  to  set  aside  a  deed,  and  prays 
that  the  defendant  may  be  compelled  to  produce  it  in 
Court,  and  deliver  it  up  to  be  caticelled,  and  the  plain- 
tiff annexes  a  copy  to  his  bill,  which  defendants  admit 
to  be  a  true  copy,  and  the  defendants,  moreover,  file  a 
cross  bill,  and  attach  a  copy  of  the  same  deed  as  an 
exhibit,  the  Court,  on  motion  of  plaintiff,  may  and 
ought  to  compel  the  defendants,  at  the  hearing,  to  pro* 
duco  the  original  deed,  to  be  read  in  evidence.    Id. 

4.  Persons  interested  in  the  subject  matter  of  a  suit  in 
Chancery,  ought  to  be  made  parties.  Our  statute  makes 
an  exception  in  suits  for  the  dislribuiion  of  estates,  but 
it  makes  no  other  innovation  on  the  rule.  Elam  et  aL 
Ouvrard.  -  •  -  -  •        557 


Si  It  may  be  to  the  interest  of  one  of  two  joint  makers  of 
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a  note,  thai  the  note  should  not  beset  aside  by  theoth* 
0r.  When  it  is^  he  is  a  proper  party  dtfendani  to  a  biH 
by  the  other,  to  set  aside  the  note.  Williams  4*  Ca,  vs. 
Nicholson.  •  .  •  .  .  ssn 

C  No  error  for  the  Court  to  allow  a  complainant  to  re^ 
scind  an  order,  to  amend  the  bill,  passed  on  his  ovrn 
application  and  for  his  own  benefit,  the  bill  haying  not 
keen  amended*    Brooks  vs.  Colby^  adm\  ^c       -        €94 

EVIDENCE. 

1.  A  witness  who  has  been  the  owner  of  mills  for  25  or 
30  year?,  may  be  admitted  to  give  his  opinion  as  to  tho 
capacity  of  a  person  as  a  millwright,  judging  from  tho 
fact  that  his  work  did  not  answer  the  purpose  intend- 
ed.   Doster  vs.  Brown.  •  -.  .        •        24 

t.  The  AcH  of  Congress  of  1790  and  1804,  prescribing 
the  mode  for  making  the  Acts  of  the  Legislature,  re- 
cords, judicial  proceedings  and  exemplifications  of  of- 
fice books,  in  one  St  jtte,  evidence. in  another, does  not 
abrogate  the  common  law  method  of  proving  these 
documents,  but  is  merely  cumulative.  Goodwyn  vs. 
Coodwyn.  -  -  -  -  SOS 

X  The  Courts  in  this  State  have  no  right  to  require  tho 
production  of  are  original  execution  from  another  State. 
An  examined  copy,  proven  in  the  mode  prescribed  by 
law  is  sufficient    Id. 

<1  On  a  trial  for  murder,  it  is  not  competent,  in  order  to 
reduce  the  homicide  to  manslaughter,  to  ask  a  witness 
if,  from  the  conduct,  countenance  and  language  of  the 
deceased,  be  did  not  believe  it  was  bis  intention  to  kill 
the  prisoner  ?  The  witnesses  must  testify  to  facts,  and 
not  give  their  opinion*    Hawkins  vs.  The  Siate^       •      907 


V 

&  A  tu  execntioii  leWed  on  tract  of  land  Ko.  2M  in 
the  5th  Jistriet  of  Carroll,  is  no  evidenco  to  rapport  a 
sale  of  the  aame  nnmber  in  the  Sd  district,  and  is  inadU 
missible  for  that  purpose.    Dkkerson  «».  Burke. 

C  The  .marioi  on  bales  of  cotton  is  no  evidence  of  the 
contract  beti^een  the  parties ;  they  are  mere  diieetioQe 
to  thie  canier  as  to  the  place  of  ultimate  destinatioB. 
M^mt  Railrofui  Co.,  vs.  SulUvan,  Oaboi  4*  Oo. 

7.  A  witness  is  competent  to  testify,  who  has  no  certain 
interest  in  the  event  of  the  suit,  and  where  the  judg- 
ment in  the  case  cannot  be  given  in  evidence^  e.ther 
for  or  against  him,  in  a  subsequent  suit  against  him- 
self    Edwards  v8.McKinnQn.  -  -        -        33V 

8.  ^  The  oath  of  the  party,  stating  his  belief  of  the  loss 
or  destruction  of  the  original,  and  that  it  is  not  in  hie 
possession,  power  or  custody,"  is  a  sufficient  foundation 
for  the  introduction  of  a  second  copy  of  such  origi- 
nal   Paullet  and  Wtfeys.  Johnson^et  al  -  408 

9.  Verbal  admissions  are  legal  evidence,  to  prove  a  tmal 
resulting  by  implication  of  law.    Id. 

10.  Where  the  admission  or  exclusion  of  certain  testi- 
mony cannot  affect  the  real  merits  of  the  case,  and  no 
new  trial  is  asked,  the  Judgment  of  the  Court  below 
will  not  be  reversed  on  account  of  any  error  as  to  the 
competency  of  said  proo£  Churchill  ei  al^  vs^  Cor^ 
ker,  adm^r.  .  -  -  -  .         47t 

11.  The  Act  prohibiting  attorneys  from  testifying  in  cer- 
tain cases,  {Cobby  280,)  does  not  apply,  where  the  facta 
to  which  (he  evidence  refers,  occurred  in  another  casa 
la. 

12.  It  is  not  necessary  in  this  State,  that  any  will,  wheth- 
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er  of  real  or  personal  property,  should  be  re-proven  when 
offered  in  eTidence,  in  any  Court  in  Creorgta,  asarmuni- 
nent  of  title,  but  a  certified  eopy  of  the  probate,  houi 
the  Ordinary,  under  the  seal  of  that  Courts  makes  H 
testimony.  { 

Recitals  in  the  judgments  of  the  Courts  of  Ordinaiy^ 
stand  upon  the  same  footing  as  the  judgments  of  sJl 

other  Courts  of  general  jurisdiction.    Id. 

* 

19.  A  purchaser  with  warranty,  finding  a  third  person 
in  possession  of  the  land,  sued  him  for  the  land ;  of 
that  suit,  his  warraptor  had  notice ;  judgment  went 
against  the  purchaser.  Afterwards,  he  sued  the  war«>  t 
rantor  on  the  warranty  and  relied  on  this  judgment  to 
•how  a  breach  of  the  warranty. 

Held,  That  the  judgment  was  prima  fade  evidence  of 
such  breach.     Qragg  vs.  Richardson.  -        ^        566 

« 

14^  Secord  of  a  cause  between  other  parties  admitted  to 
prove  that  there  was  a  judgment  Chance  vs.  Summer- 
ford. 66a 

15.  Evidence  admissible  to  prove  that  such  judgment 
was  paid,  and  by  whom  it  was  paid.    Id. 

M.  Note  sued  on  no  part  of  the  record  of  the  judgment 
obtained  thereon  ;  and  if  a  copy  be  addmitted  in  evi- 
dence without  objection,  it  may  be  considered  by  the 
jury.    Id. 

17.  Evidence  ought  not  to  be  admitted  unless  it  be  appli- 
cable to  some  issue  made  in  the  pleadings.  Bower  vs. 
Douglass,  adm*r.  -  -  -        -        -      714 

18.  Books  kept  by  the  party  himself,  having  no  clerk,  with 

VOI.  XXV.— 48. 
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aUenttons  and  eiasuiwof  amounts,  are  noiadioiasibb, 

in  eiideiiia^    Da$i€tv$..BrQWfL  -  -  M 

See  Criminal  Law,  10,  SI. 
See  Oranis  L 

EXEMPTION  LAWS— CONSTRUCTION  OF, 

1.  Under  the  Act  exempting  house  and  lot  not  exceed- 
ing a  certain  value  in  a  city  or  town  from  levy  and  sale 
yi  payment  of  debts,  and  a  house  and  lot  of  greater  ral- 
iie  being  owned  by  the  debtor,a  sale  may  beinade,and 
a  sum  of  money  may  be  allowed  the  debtor  from  the 
proceeds  of  sale,  equal  in  amount  to  the  specified  value 
of  property  exempted  by  the  Act  from  sale,  as  an  equit- 
able  mode  of  partitioning.    Deartngvs.  7%omas.  2SS 

S.  The  removal  of  the- defendant  from  the  house  and  lot, 
does  not  subject  it  to  the  payment  of  a  debt,  if  hbe  oth* 
wise  exempt.    Id. 

FACTORS. 

A  factor  who  has  given  or  extended  credit  to  a  customer 
on  the  credit  of'shipments  made  to  him,  and  property 
in  his  possession  supposed  to  be  his,  and  he  subse- 
quently received  notice  that  the  property,  or  a  consid- 
arable  part  of  it,  is  not  his,  which  he  finds  to  be  trae  on 
enquiry,  and  his  customer  insolvent  or  probably  m> 
without  the  property  ascertained  not  to  be  bis,  may  pNM 
ceed  at  once,  upon  his  own  judgment,  to  take  the  usu- 
al steps  forliis  own  security.  Cummins  txr.  BoHvm  ^ 
Chinbjf.  -  .  •  .        ^     .         .         277 

See  BilU  qf  Exchange  and  Pram.  N&its^  & 
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FIXTUREa 

As  a  jmmd  rule>  vhm  an  artUle  can  be  nuo^ed  witft- 
oat  eiifiiiiai  injury  ta  the  freehcdd^  or  lhe«nk$l^  ilsdl^ 
it  18  a  chattily  and  not  a  fiztwe  This  erfleeioB^  as  to 
what  is  01  is  sot  a^  fixtare,  is  sabject  to  qualification, 
and  may  be  ooattoUed  by  the  agreement  of  the  parties, 
or  estaUished  custom  and  usage.  Wadey  tTfor^  vs.  John- 
Miotk  -  -  -  -        Ml 


FRAUIHJLBNT  CONVEYANCES. 

A  vendor  making  an  absolute  deed  to  land,  and  continu- 
ing in  possession  until  subsequent  debts  are  contract- 
ad  ;  such  occupation  of  the  property  is  a  badge  of  fraud* 
as  against  after  creditors,  notwithstanding  the  old  debts 
azisting  at  the  time  of  the  sale,  may  have  been  dis- 
charged.   Smith  vs.  MoDoncUd.  -  -  377 

PRAU08— STATUTE  OF. 

1.  So  long  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quantum  or  the  quality  of  the  goods,  there 
has  been  no  acceptance  and  receipt  within  the  mean- 
ing of  the  statqta  Lloydi  4*  PufKam  vs.  Wrigkif  Qr^ 
JUh  ^  Co.  .  -  •  -  -.  M$ 

t.  Charges  A.  Williatns  bought  of  S.  D.  Linton  ti  Co.,  100 
iMurrete  of  flour,  at  $5.50  per  barrel.    The  following  nofe 
otr  mealiorandilm  of  the  contratt  i^aa  el^cuted  by  S.  D: 
Linton  &  Ca,  through  their  agent,  Mead,  and  delivered . 
10  the  agent  of  Williams. 
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^  C.  A.  Williams, 

To  S.  D.  LmTOK  &  Cki.,  JDi: 

To  100  barrels  of  Sup.  Floar,  at  $5.50,       9UOM^ 
To  be  delivered  at  any  time  duriag  the  vinter  wben 
wanted,  from  this  dale.    Ai^osta,  September,  ^55. 

8.  a  LINTON  k  CO. 
Per  MEAD." 

Oft  the  Slst  of  January,  1854,  Williams  called  on  Lin* 
ton,  tendered  in  gold  the  9550.00,  and  demanded  the 
hundred  barrels  of  flour,  which  were  refused  to  be  de- 
livered. The  value  of  flour  at  Augusta,  during  the 
winter  of  1854,  was  proven. 

Ueldf  That  the  contract  was  not  within  the  statute  of 
frauds,  but  was  sufficiently  valid  to  authorize  a  recove- 
ry  in  damages  thereon,  for  the  breach  thereof  Union 
4r  Co,j  vs.  Williams.  -  •  391 

FREE  PERSONS  OF  COLOR. 

A  free  person  of  color  is  capable,  by  the  laws  of  Georgia 
of  acquiring  and  holding  real  estate,  except  in  the  cities 
of  Savannah,  Augusta  and  Darien.  Beall  vs.  Drome 
ei  aLy  ea^ars.  .....        430 

GAMING. 

1.  An  action,  (set-off,)  to  recover  back  money  lost  at 
cards,  founded  on  the  Act  of  1764,  against  lotteries  and 
gaming  is  not  one  of  the  actions  for  the  not  bringing  of 
which  the  non-residence  of  the  parties  subjea  to  them, 
is  made  an  excuse  by  the  limitation  Act  of  1806,  or  that 
of  1839.     Cook  vs.  Bameti.  -  -  -        664 


a.  In  such  an  action,  the  winner  is  compellable  to 
cover  the  gaming,  under  the  discovery  Act  of  1847,  and 
the  Acts  amendatory  of  that  Act    Id 
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OARNISHMENT. 

1.  SiMkin  iIm  EatoMM  Bimaeh  Railroad^  is  not  sob- 
jed  to  garaishmenty  at  the  intance  of  creditors  of  the 
at90kiieideia>    Rom  vs.  Bou  ei  al^  897 

f.  The  Act  of  1845,  fO^bb^  BB,J  exemptiiig  joameymea 
mechanics  and  laborers  trom  the  process  and  liabilities 
of  garnishment  on  their  daily,  weekly  or  monthly  wa- 
ges^ is  not  repealed  by  the  attachment  and  garnish- 
ment Act  of  1856,  and  extends  to  overseers  who^  by 
agreement  with  their  employers,  are  to  be  paid  their 
wages  daily  or  weekly,  to  enable  them  to  supply  the 

necessaries  ef  life  to  their  familieai    Ctsrafar  vs.  Ma- 
ihewseial,  •  •  •  .  .         571 

X  The  Act  of  1845,  exempting  the  daily,  weekly,  or 
monthly  wages,  of  journeymen  mechanics  and  day  la- 
borers, from  garnishment,  is  not  repealed  by  the  re- 
pealing section  of  the  general  ^attachment  Act  of  1856. 
Russttt  vs.  Arnold,  •  .  .  •         0f  5 

SeeCiarge qf  the  Court, % 

GIFT,  MORTIS  CAUSA. 

f  •  To  complete  a  gift,  mortis  causa,  there  must  be  a  de- 
livery of  the  thing  given.    McKenzie  vs.  Dawning,        t$9 

GRANTS. 

1.  A  grant  was  to  ^  Berry  Stephens,  orphan.''    There 

was  no  person  of  that  name,  but  there  was  a  person 

who  was  the  orphan  of  Berry  Stephens.    Heldt  that 

parol  evidence  was  admissible,  to*show  him  the  persoa 

meant     fFalker,  GuarePn  vs.  WeUs,  ^  -       141 

• 
ji  A  grant  from  the  State,  ^nnot  be  set  aside  in  any 

proceedingi  to  which  the  State  is  not  a  party.    Parker 

«s.  Hughes,  .....       $74 
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« 

3.  And  the  State,  by  the  Goyernor,  cannot  be  made  a 
party  complaiaaotrWiaitotthefidinBWlsrt  epMeiit  JUL 

GUARDIAN  AND  WARQ. 

i.  A  Aon^xesident  g^aIdiaa  may  sue  in  the  Coorta  of 
this  State.    Sin^  Or^y^  V9*  Btnwkk  eial,  -  fiS 

%.  If  a  watd  attain  the'ageof  f  1,  daring  the  pendenqr<^f 
the  suit,  he  may  be  substituted  as  party  plaintiff  in  liea 
of  his  guardian,  and  if  he  amend  his  declaration  with* 
out  leave  of  the  Court,  or  an  order  of  Court,  it  is  no 
ground  to  dismiss  the  action,  if  he  be  prepared  to  make 
proof  of  his  majority  when  objection  is  made.  The 
Coart  ought  to  direct  the  order  to  be  made,  now  for 
then.    U. 

S.  A  person  who  has  been  appointed  guardian,  by  n 
Couit  of  Ordinary,  and  has  taken  possession  of  the 
pioperty,  and  otherwise  acted  a9  such  gnardias,  is  oea- 
eluded  from  saying  when  sued  as  such  gaaidian,  that 
the  ward  did  not  reside  in  the  co«intyof  theCoait^  and 
therefore,  that  the  Court  had  no  jurisdiction  to  make 
the  appointment  Hines  4*  Bryan  vs.  MuUin$^  Ordi- 
nary, -      ^^ 

HUSBAND  AND  WIFE. 

A  wife  being  entitled  to  a  legacy,  dies  before  the  hat- 
band reduces  it  to  possession,  and  the  husband  who 
survlres  his  wife  twelve  months,  dies  with<iut  admin- 
istering on  her  estate.    A  stranger  administers  on  the   ' 
estate. 


'MiUf  ikdit  the  wife's  estate  vested  in  her  husband,  and 
that  when  her  administmtor  receives  it,h^  ahaU  bold  it 
in  triyt  for  ibe  next  of  kin  of  the  husband  or  bia  Iqgr 

^  j^ees.    Bryottf  ex*ar»^  4*^,  vs  Books,  adm^K,  4*A^  SlS 
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ILLEGAL  C6NTRACt& 

1.  In  mn  n^lituiibn  to  the  LegUairartt  lot  ^  pmd^n,  it 
is  not  illegal  ta  nse  an  auth^kHlcated  topfdC  tbe  imt* 
idenee  tnteo  dovn  on  llie  trial    BA'dvs.  diemim9i,       Ml 

a»  The  busiMSs  of  atteadii^  to  itp)[>li«atioiX»  for  /pw*     « 
dons  before  the  Legislature  is  not  restricted  to  Attor- 
neys at  Law.    LL 

INFERIOR  COURT. 

Between  the  time  of  the  adoption  of  the  amendment  of     ^ 
^he  C!onstitutiony  abolishing  that  part  of  the  Constiti»- 
tion  which  conferred  the  ^  powers  of  a  Court  of  Ordi- 
nary*^ on  the  Inferior  Courts,  «nd  tmadnwn  Ihoea  - 
powei9  to  the  Ordmary,  and  the  time. of  the  appoint*      i 
nent  of  the  Ordinaries  under  the  amei^dmen^  tbs  \n^ 
ferior  Court  of  Marion  countyi  appointed  a  guardian. 

HMf  that  the  appointment  was  Talid.    ,*Sjfcock  w.  . 
Jlden,  -  -  -  •  -  •     69« 


1.  Motion  to  dissolve  an  injunction  on  the  coming  in  of 
the  answer,  ought  to  be  refused,  unless  all  the  equity 
set  up  in  the  bill  is  denied  by  the  answer.  Ftedger  a 
al  vsl  JUtCaUley^  -  -  -  -  4# 


d.  The  answer  displacing  a  part  only  of  the  equity  of 
the  bill,  is  not  sufficient  for  a  dissolution  of  an  in- 
junction  granted  in  the  cause.  Jackson  et  oL  vs.  Jonu 
eiaLj -9$ 


I 


a.  When  the  equity  of  an  injunction  bill  has  been 
sworn  off  by  the  answer,  the  injanction^may  be  dis* 
aolred.    Akxan^r  99.\Markluim^  -  •         14ft 


fM  mDEL 

WPOLVKNT  DEJBT014* 

1.  A  pvtf  smiled  by  ea.  m^  and  giTing  bond  to  laie 
die  beaeil  off  tbe  Aet  of  1828^  for  tke  nlief  of  koneejt 
Mbtan^M^moU  ealgeet  to  be  anetled  a  eeoond  tUM,  bf 
Aestflie  eo.  ml,  antil  the  case  made  by  the  giving  of 
Ihe  bond, has  been  ended.    Bmrru  m.  3n9^k§^  ISSi 


t.  Tbe  schedule  filed  by  an  insolvent  debtor,  should 
contain  a  list  of  the  property  which  he  owned  st  the 
lime  of  filling  the  same,  and  not  the  property  which 
lie  had  at  tbe  date  of  his  arrest  /oAnson  m,  Martin 
€iaL^ 80a 

S.  An  insolvent  debtor,  notwithstanding  his  arrest  and 
imprisonment,  may  Aomr^lifesell  or  mortgage  his  prop- 
arty  fiir  cash,  or  to  pay  or  secore  a  pre-existing  debt       JM 

41  All  fraudulent  conveyances  or  transfers  of  property, 
made  by  an  insolvent  debtor,  to  hinder  or  delay  credit- 
MS,  or  in  trust  for  the  benefit  of  himself  or  his  fiunily,. 
before  or  at  the  time  of  Us  arrest,  or  subsequently,  will 
ptevent  him  from  taking  the  benefit  of  the  Act    Id. 

•  •  • 

8.  If  a  debtor^  at  the  time  of  his  arrest,^  or  after,  or  so 
sbort  a  time  before  as  to  create  a  just  suspicion  respect- 
ing the  matter,  is  seen  with  money  or  other^effects,  it  iu 
competent  for  the  creditors  to  prove  the  fact ;  and  it 
will  be  incumbent  upon  the  debtor  to  account  for  the 
came,  in  order  to  relieve  himself  from  the  inference  of 
ftaud,  which  the  transaction  suggests    td. 

9m  Mtxen^itm  Law^  l,  8. 


K 
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lOINT  OWNERS-RIGHT  OP  SURVIVOR 

TO  SELL. 

Two  pardet  agree  thai  one  of  them  should  fnmiah 
die  malerials  aad  the  other  ehoold  make  lm>  hoggies, 
and  one  of  the  parties  should  fix  the  price  and  Aen 
eithar  might  sd;  the  death  of  one  of  the  parties  does 
not  aftct  the  power  of  the  other  to  sell  the  bnggiea 

JUDGMENTS. 

1.  H.  died  pending  a  suit  against  him ;  afterwards,  an 
order  was  paued  making  his  administrator,  D,  a  party 
in  his  place— the  order  reciting,  that  D.  had  been  serv- 
ed with  a  scire/aeitu.  D.  moved  to  set  aside  this  order, 
allying  that  he  had  not  bean  so  served: 
JETsU,  That  the  recital  in  the  order,  did  not  eondudehim 
from  proving  bis  allegation.  Doxier^  admfr  p$.  Rkk- 
ardion,  Hart^eld  4*  Co.,         -  -  -  •    90 

a.  A  judgment  binds  only  the  parties  and  their  privies. 
Remark  as  to  Diekerson  vs.  Powell,  21  Go.  Russell  vs. 
SktioHj  -  -  -  -  -  -   19t 

« 

See  Mortgage  Lien,  a. 

JUDGMENTS— DORMANT. 

An  execution  is  issued  in  1841 — money  is  collected 
on  it  from  the  sale  of  defendant's  property  in  1846 ;  in 
1848,  there  is  a  return  of  no  property  ;  iu  1850  money 
is  raised  on  a  JL/cl  in  favor  of  the  defendant,  and 
paid  over  by  order  of  Court  to  this  execution,  against 
him,  which  is  receipted  for  on  the^  ^.by  plaintiflPs 
attorneys : 

JffeU,  That  the  execution  is  not  inoperative  under  the 
domatit  jndgment  Act  of  I8SA    JM^r  vs.  JBeton,      .  tflm 


768  itmEx. 

« 

See  Cfim.  Law^  15,  18. 

roSTICE  CJOURTS-JTTRISDICTrOHr  OF 


The  Ael  of  MSB,  enlafging  the  juittdictton  4f 
tices^Govrts  to  demands  not  eacoeeding  fiftf  d<4lM% 
lAclfides  demands  sued  tot  by  oOaekHkMij  wMwarndk  as 
demands  sfted  for  by  ordinary  process.  Barreii  e#  dC, 
tm.  Blacky  Cobb  fy  Co^  -  *  -  ISI 

jArceny. 

See  Grim.  Law^  1^  2,  20. 

LEGITIMATBD  VHltD. 

See  IMtMbuiiot^^  BHtd^^  8. 

LIMITATION  OP  ACtlOire. 

If  a  tnistee  eoUude  with  a  third  person^  to  defraud  Jiis 
eutui  que  trust,  the  statute  of  limitations  does  not  Ibe- 
gin  to  mn  until  after  the  fraud  is  discovered.  WaOtet 
ng.  WaJket,  adnCr,  *  -  -  .  .  7« 

See  AdnCra  and  i?y«rr|'  & 

See  tfmmihg;  L 

OF  E8TAT£B. 


See  IFaU,  & 

MAILABLE  MATTER. 


A  coMMiei'by  ths  fttpuses  Gompany  ftrlhe  tsMspsMu 
Mita  of  jmiUbte  mftlM^  oMt  A^  uiiokl  mmOk'^imfiiim 


■  • 
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V^een  cities  in  the  United  States,.  uAless  Ulm  each 
matter  as  is  excepted  from  the  prohibitions  in  the  Acts 
of  Congress,  is  void,  and  the  Company  has  no  lien 
growing  out  of  such  contracts.    Hill  vs^  MUcAfllp         70C 

MANUMISSION  OF  SLAVES. 

1.  A  will  directing  the  executor,  after  the  payment  of 
the  debts  of  the  testator,  which  were  small,  and  the 
estatiV  independent  of  the  negro  property,  ample  to 
discharge  them,  to  remove  the  t^tator's  slaves  to  some 
free  State,  to  be  selected  by  the  executor,  and  there  to 
set  them  free,  is  not  contrary  to  the  laws  of  this  State^ 
nor  within  the  Acts  of  1801  and  1818,  prohibiting 
manumission  in  this  State^  except  by  the  sanction  of 
the  Legislature.  Bbnnino,  J.  dissenting.  Sanders  as; 
WardetaLy  -  -  -  -  •        109 

2.  F.  J.  Walkfdr,  by  the  Sd  item  of  his  will»  diiwteA 
his  executors  to  send  to  the  Colony  in  Liberim  in  Afri- 
ca, at  the  expense  of  his  estate,  eertain  slaves  tb^eseia 
named.  By  the  4th  item  of  the  will,  the  exeentMi 
were  authoriised,  without  any  order  from.aay  Conii;  to 
sell  at  public  or  private  sale,  for  cash  or  on  Ciodit^  in 
their  discretion,  any  and  all  of  testator's  ptofei^,  seal 
and.  personal,  and  any  or  all  of  his  slaves^  exoept  thoea 
specially  direoted  lo  be  colonixed,  in  order  focariy  #ol 
testator's  wishes  And  by  the  5th  item  of  the  willf  the 
entize  proceeds  of  the  estate  is  to  be  invested  in  such 
manner  as  the  e^iecutors  may  see  fit,  and  Ixansferred  lo 
the  American  Cobnization  Society,  to  be  held  by  them 
in  trust  for  the  maintenance  and  support  of  the  sevea 
slaves  specified  and  their  descendants. 

Held^  That  the  trust  created  by  this  will  in  iavor  of  the 
slaves  to  be  eolonized  in  Africa,  was  valid;  but  cine 
which  could  not  be  executed  by  the  Ameri^aa  Coloi|i*     • 


VM  INDEX. 

jAtioQ  Society  vnd^  thdr  charter.    Walker  ei  ml^m. 
Walker,  eai^or9f  -  -  *         •    4M 

X  The  trust  being  legal,  and  the  eesfui  qtie  tmste  capa- 
ble of  taking,  the  Chancellor  will  appoint  the  executors, 
•r  aome  other  fit  and  proper  persons,  to  carry  the  trust 
into  oflSKt    BaraiNo,  J.  dissenting.    Id, 

MARRIED  WOMEN. 

1.  Calvin  B.  Curchill  conveyed  by  deed  to  Benjamin  E. 
Gilstrap  and  Drury  Corkev^  in  trust  for  his  wife,  Mary 
Churchill,  certain  slaves,  to  have  and  to  hold  said 
slaves,  together  with  all  their  future  increase,  onto  bis 
aaid  wife^  Mary,  her  heirs,  executors,  administrators 
and  assigns  forever ;  the  said  Calvin  B.  Churchill  re- 
serving to  himself  the  use  of  the  said  negroes,  during 
his  natural  life,  free  from  charge,  let,  hire  or  hindrance ; 
die  said  Calvin  B.  Churchill  to  work,  use,  occupy  and 
SDJoy  the  profits  arising  from  their  labor,  fim  from 
any  accountability  whatever;  but  said  Heroes  and 
their  increase  subject  to  any  disposition  die  said  Mary 
Churchill  may  think  proper  to  make,  at  or  after  her 
death,  either  by  will,  deed,  or  otherwise. 

HMy  Isi  That  by  this  deed,  the  marital  rights  of  the 
knsband  to  the  property  embraced  in  it  were  excluded, 
except  as  to  the  enjoyment  of  the  property  during  his 
life.  Beyond  this,  the  dominion  over  the  property  by 
the  hnsband  was  extinguished  ;  his  power  of  aliena- 
tion was  gone ;  so  his  power  of  disposition  by  will ;  so 
its  inheritable  quality  from  him.  Sd.  The  #ife  djring 
first,  she  had  the  right  to  dispose,  of  her  separate  pro- 
perty itithe  slaves  by  will,  which  was  the  remainder 
slier  her  husband's  death.  3d.  Had  the  wife  survived 
die  husband,  the  trust  would,  eo  instantly  have  beconae 
esweated  by  the  vesting  of  the  absolnte  tide  in  ber. 
Had  the  died  first,  without  having  exercised  the  power 
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•f  appointment,  the  property  would  have  gone  to  the 
knsband,  as  her  heir  at  law.  As  it  now  stands,  it  vests 
in  her  personal  representativa  Churchill  et  al^  tw»  Car* 
ier^adm^rf         .....  479 


$.  There  is  nothing  in  the  words  of  this  will,  wkich 
woald  premnt  the  wife  from  dispoeing  <rf  tUs  pfofeitf^ 
hy  will,  as  she  has  donei    Id, 

9.  The  administrator  with  the  will  annexed,  and  not  the 
tmtlees,  are  the  proper  parties  to  institute  suit  for  the 
recovery  of  this  property.    Id. 


MARRIAGE  SETTLEMENT. 

1.  Constructive  notice  of  an  unrecorded  marriage  settle- 
ment is  sufficient  to  biqd  a  bona  fide  purchaser,  a  bona 
jLdt  creditor,  or  a  bona  fide  surety,  under  the  Act  of 
1847  requiring  marriage  settlements  to  be  recorded. 
Cummin  vs.  Boston  t^  Gunby.  -  -        -        VTI 

0.  Such  notice  as  would  excite  apprehension  in  ordina* 
ry  minds  and  prompt  enquiry^  is  constructive  no- 
tice   Id 

3.  Marriage  settlements,  when  there  is  any  doubt  in  re- 
gard to  their  cooetruetion,  must  be  expounded  so  as  fe 
give  effect  to  the  intention  of  the  parties,  and  the  woni 
^  issue"  is  often  used  as  a  word  of  purchase,  and  must 
be  frequently  so  interpreted.    Lafitte  vs.  Lawton.  90B 

<  A  marriage  settlement  was  entered  into  between  A.  B. 
L.,  the  husband,  and  M.  E.  B.,  the  wife,  by  which  the   • 
wife's  property  was  conveyed  to  a  trustee  upon  the  foT*  * 


T<S  INSlfiX. 

« 

lowing  trusty  to-wit :.  1st  A.  B.  L.  is  to  be  .^permitted  tQ  « 
have,  receive^  take  and  enjoy  the  interest  and  ytofils 
to  and  for  the  joint  use,  benefit  and  support  of  the  said 
Ay  B.  L.  and  M.  E.  B.,  the  intended  wife,  and  the  issue 
ct  the  marriage  (if  they  should  be  blessed  with  any,) 
dnriDg  the  life  of  the  said  A.  B.  L.    2d.  After  the  death 
of  the  wid  A  B.  L^  the  ^ustve  le^hetd  m^mm  fttrattd ' 
io  the  wv,;  belieAt  and  aappert  of  the  said  M;  E.  B; 
(should  she  survive  him)  add^  the  issue  of  her  bodjr  bjr 
the  said  contemplated  or  any  future  marriage  (if  she 
flhould  be  blessed  with  any)  during  the  lif^  of  tbesl^^ 
lL  E.  B.    3d.  After  the  disease  of  the  said  M.  £,  B^ 
Che  trustee  to  hold  in  trust  for  and  to  the  us^aod.  sm^ . 
port,  and  benefit  of  the  issue  of  the  body  of  the  said  M. 
E.  B.  by  the  said  contemplated  or  any  future  marriage^ 
if  she  should  be  blessed  with  aay«  11  EL.Bl  died  in  the 
lifetime  of  A.  B.  L.    There  were  issue  of  the  marriage. 
Held,  That  the  issue  of  the  marriage  took  the  whole  of  . 
the  estate  subjeqt  to  the  interest  of  A.  B.  L.  as  express- 
ed tn  the  settlement    Id. 

MARSHALLING  SECUR^IES,  «i& 
•ae  Bond  for  Titles,  1,  2. 

MORTGAGES. 

1.  The  purchaser  at  SheriiPs  sale,  of  property  aabjeec  to 
m  Bioi^iiss  wilh  okotiee  of  the  mortgage^  eamiet'oocapy  ^ 
a  nsera  fiivwsUe  pesitiontiji  ^kijoii  co  the  propeei^ 
than  the  iiiei%agor«    J^ktuan  v$.  Crwud^  9t€ 

fk.  When  ^  noitgageff  against  whom  a  rule  ia  lcke% 
to  feveclose  a  mortgage,  makes  no  resistance^  it  is  not 
eoiqpeleiit  for  a  third  person  to  interpose  objectiona  ^ 
meithar  will  the  Court  itself  of  ils  motion  do  so.  SutUm 
tA  Sudioi^  •  •  .  .  .  3BS 


%  A.di8ei«pneyl>6lweeQtkedelrt9Ddtbfmo«S»ge^T* 
«n  to  secure  it,  may  be  explained  by  parol  proof;  and 
the  creditor  will  not  be  driven  into  equity  for  that  pur- 
pose.   Id. 


I  \ 


8eo  Corporations,  3. 

Doe  /reftiiTipiMiWf  9, '  ^ 

L  The  owner  of  a  city  lot  mortgages  it  in  1855  ^  in  Sep-., 
lenper,  1856,  a  tax  execution  is  issued  to  collect  the  tax  . 
due  by  the  mortgagor,  for  1856,  and  sellsj  not  the  equ* 
ity  of  redemption,  bnt  the  whole  property,  a  property 
worth  six  or  seven  thousand  dollars,  for  less  than  one , 

fcaodred. 

Bdd^  That  the  lien  of  the  mortgage  is  not  divested  by 
the  sale.    Dome  vs.  Crittenden  Jt  Co.        -        -  109 

fL  A  madea  mortgage  to  B.  which  was  not  recorded  un- 
til after  the  three  months  had  Bfapsed.  Before  fore> 
closme,  C.  obtained  a  general  judgment  against  A;,  the/. 

fa.  from  which  twtts  levied  6n'the  mortgaged  property. 
At  the  sale  under  this  levy,  notice  of  the  mortgage  was 
given  to  the  ptrrcbaser.  '   ^ 

Hdd,  That  as  the  judgment  creditor,  had  gained  a  pri- 
ority over  th6  mortgag(*e,  the  pnrchaser  purchased  free 
from  the  encumbrance  of  the  mortgage,  notwithstand- 
ing Ifie  notice;'  AMAW.  Jwdan.  -  -  %&1 

NESKEAff.' 

• 

!•  To  entitle  securities,  upon  a  bail  bond  in  trover^ .  to 
the  writ  otne  exeat  against  the  administratrix  of  their 
priieipal^  it  is  not  suffioieni  lo  attfge,  merely,  thai- abeA    • 
is  insolveiit,  end  th^t  compIatQants  atei  inforoMd,  and* 
believe^,  that  thei  negroes  in  diapnio wiU  be  remore4  b»-    , 
jond  the  liaita  of  the  State,  and^ioMe  tiham  beiHftd  fct  * 


ta  INDEX. 

cheir  prodaedon,  in  die  eTeat  of «  fscorenr.    9l^ood$  m, 
Slj/mnu9.  .  .  .  -  - 

e.  To  entitle  a  party  to  theproeeH  aathoriied  bf  the  Aet 
of  18S0, 10  authorive  tlie  ifeniBg  of  write  of ne  esneo/  Ac;, 
the  aMant  of  the  pwtf  applying,  lequiied  by  the  etat- 
nte,  Binel  be  podtiTa    Ao/KAy  tn.  MMmm. 

NEW  raiAL. 


■ 

1.  Where  the  evidence  is  balanced,  a  judgment  refa- 
aing  a  new  trial,  wiU  not  be  distnrbed.  Pearce  «a 
Vaughn^  -----  fT 

a.  Where  th«pe  is  a  conflict  of  testimony,  and  a  portion 
being  disr^arded,  for  want  of  credibility  in  the  wit- 
nesses, it  being  apparent  that  they  were  incapable  from 
nonage  to  understand  the  facts  about  which  they  testi- 
fy, and  the  balance  preponderates  in  ftvor  of  ihe  ver- 
dict, it  is  not  error  in  the  Court  to  refuse  to  giant  a  new 
trial,  on  the  ground  that  the  verdict  was  contiary  to  the 
evidence.     Walker  vs.  Walker ^  admW.  4^  -  76 


a  If  no  objection  is  made  to  the  admission  of  illegal 
evidence,  its  admission  will  not  be  ground  ibr  a  new 
trial    Brown  4*  Bowen  vs.  Robinsonf  -         •        144 

^  Upon  a  motion  for  a  new  trial,  it  is  a  safficient  com- 
pliance with  the  rule  of  Court  requiring  a  brief  of  the 
testimony  to  be  filed  under  the  approval  of  the  Court, 
if  the  same  has  been  substantially  agreed  upon  by  the 
counsel    HamiUim  vs.  Conj/ers^  -  -  15B 

5.  A  motion  for  new  trial  may  be  amended,  so  as  to 
perfi^ct  a  briefof  the  testimony  began,  but  not  formally 
finished,  at  the  time  the  application  was  filed;  the 
coiwsM  4sft  movant  agreeing  to  adopt  the  wrinen  etata-    • 
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meat  of  the  evidence  taken  down  at  the  time,  by  the 
opposite  counaeL 
The  motion  for  a  new  trial  is  amendable. — ^Bxvniko  J.     /dL 

6,  A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence ;  merely  to  give  the  party 
an  opportunity  to  impeach  the  credit,  much  lees  to 
prove  a  mistake  as  to  dates,  in  the  testimony  of  a  wit- 
ness sworn  on  the  trial.    Miichett  va.  Priniup,       -        IBM 

7.  Whenever  the  question  is  one  of  evidence  only,  and 
there  is  room  for  apprehension  that  the  jury,  on  ac- 
count of  the  ambiguity  in  the  language  of  the  charge, 
may  have  been  misled  in  considering  and  weighing  the 
testimony,  it  is  saiest  to  send  the  case  back  for  another 
trial    Fain  vs.  Cornell^  adm*x.y  *  -  IM 

6.  When  the  question  is  one  of  fact  purely — ^the  sound* 
ness  or  unsoundness  of  the  property  at  the  time  of 
sale — and  the  case  has  been  fairly  submitted  to  the  ju- 
ry, their  verdict  will  not  be  disturbed.    Hopkins  vs. 
TiUmanj  -----  «1« 

9.  If  verdict  be  decidedly  against  the  weight  of  evi- 
dence, new  trial  should  be  granted.  Parker  vs.  Johnr 
sofiy  adm*r.j  -----        57§ 

NON-SUIT. 

See  Bills  qfExehange  and  Promissory  Notes,  5. 
See  Praetiee  Superior  Court,  10. 

ORDINARY. 

An  Ordinary  has  no  jurisdiction  to  appoint  a  guar-* 

VOL.  XXV. — 49 
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dian  for  an  infant  whose  residence  is  out  of  his  coun- 
ty;   Rives^  guardian,  vs.  Sneedy  -  -  61^ 

See  friferiar  Court 

See  Guwrditm  and  fVard,  3. 

PARENT  AND  CHILD. 

A  father  is  bound  to  support  and  educate  his  children^  if 
he  is  able  to  do  so,  even   although  they  may  haFe 
property  of  their  own.    Hints  and  Bryan  t».  MulUns^ 
crdincay,  &c.,  -  -  -  -  69S 

PARENT— CUSTODY  OF  CHILD. 

The  adopted  father  of  a  child  is  as  much  entitled  to  the 
eustody  of  his  person  as  his  actual  parent     Hives, 
guardian,  vs.  Sneedy  -  -  -  -         412 

PARTIES. 


See  Appeals,  5. 

See  Equity,  PL  and  Pr.,  4,  5. 

See  Married  Women,  1,2,3. 

PARTNERSHIP. 

1.  A.  gives  two  promissory  notes  to  B. ;  B.  sues  A  and  CL 
as  partners;  C.  pleads  under  oath  that  at  the  time 
said  notes  were  given,  he  was  not  the  partner  of  A. 

Hdd,  That  this  plea  put  upon  B»  the  necesaily  of  show* 
ing  by  proof  that  A  had  authority  tobiod  CL  Sinmms 
vs.  WaJdo,  Barry  fy  Co.,  -  -  -        -     641 

S.  After  the  dissolution  of  a  partoership,  one  partner 
cannot  hind  analber  by  a  new  oontiaci  B&wer  as. 
Douglass,  adm^r.,  -  .  ,.  .  714 
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PASSENGERS  ON  RAILROADS^THEIR 
BAGGAGE— MONEY,  &c. 

I,  A  passenger  for  his  fare,  has  a  right  to  have  his  bag- 
gage carried ;  by  which  is  meant  the  ordinary  wearing 
apparel  customarily  carried  by  travelers,  and  such  oth- 
er articles  as  may  be  needed  for  his  comfort  or  amuse- 
ment. Hutchins  fy  Co,  vs.  Western  and  •/9ilantic 
Railroad  J  -  -  -  -  -  61 

5L  Money,  except  for  the  payment  of  expenses,  and 
merchandise,  not  included  in  the  term  baggage.    Id. 

a  Travelers  bound  to  pay  customary  and  reasonable 
freight  for  the  transportation  of  money.     Id. 

A.  A  person  transporting  money  over  a  railroad,  upon 
which  freight  is  demandable,  cannot  defeat  the  right 
to  exact  the  freight  and  recover  it,  by  a  fraudulent  con- 
cealment of  it    Id. 

5.  Whatever  is  carried  into  the  passenger  car  of  rail- 
road as  baggage,  is  so  fai;  considered  in  the  possession 
*of  the  conductor  or  agent  of  the  road,  as  to  authorize 
him  to  exercise  the  right  of  retainer  for  dues  for  pas-  « 
sage  or  freight  on  the  article  itsel£    Id. 

PLEADINGS. 

1.  It  is  a  good  defence  in  an  action  for  the  price  of 
work  done  under  a  special  contract,  that  the  work  was 
unfaithfully  done,  whether  there  was  an  express  war- 
ranty or  not    Doster  vs.  Brownj    -  -  -        24 

%.  A  declaration  alleging  that  the  defendants  received 
40  bales  of  cotton,  to  be  delivered  to  R.  &C.,  at  Charles- 
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ton.  South  Carolina,  is  not  supported  by  proof  that  it 
was  to  be  delivered  to  the  Agent  of  the  South  Carolina 
Railroad,  at  Augusta.  Borne  Rdihr^ad  Co.  V9.  Suilmm, 
Cabot  fy  Co.         ' 


3.  A  recovery  in  an  action  of  covenant  for  a  breach  of 
vananty  of  the  soundness  of  a  slave,  may  be  pleaded 
in  bar  of  a  second  action  for  a  false  warranty  of  sound- 
ness of  the  same  slave,  on  the  same  sale.    MUeheUvs, 
Gilleapiej S4€ 

4.  If  the  city  authorities  remove  its  Marshal  for  a  sped- 
Jied  cause,  and  it  be  determined  that  such  cause  did 
not  warrant  the  removal,  and  the  Marshal  sue  for  his 
salary  and  fees,  the  city  authorities  may  aver  and  prove 
other  matters  good  in  law  to  justify  the  removal  Tie 
Mayor  Src.  of  Macon  vs.  Haj/s,  adm^^  -  -     590 

5.  A  plea  by  one  of  two  persons  sued  as  partners,  that 
he  did  oot  sign  the  note  sued  on,  or  authorize  any 
other  person  to  sign  it  for  him,  and  that  he  was  not 
one  of  the  partners,  when  the  debt  was  contracted,  is 
not  a  plea  in  abatement,  bat  a  plea  in  bar.    Holman 

vs.  Carhari,  Bro*s  4"  Co.,  -  ...   508 

• 

6.  To  sustain  a  motion  to  dismiss,  made  by  way  of  de- 
murrer to  the  declaration,  the  motion  will  not  be  allow- 
ed, unless  every  material  fact  on  which  the  motion  is 
founded,  is  apparent  in  the  declaration.  Bower  vs. 
Douglass,  admW,  -  .  .  .  714 

See  Guardian  and  Ward,  1,  2.    Amendmeni  fL 
See  Set'Of. 
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POOR  CHILDREN. 
See  WUby  2. 

POSSESSION  OF  PERSONAL  PROPERTY. 

Poesession  of  property  is  prima  fade  evidence  of  title ; 
and  where  the  possession  is  joint,  the  presumption  is 
in  favor  of  the  party  who  exercises  principally,  if  not 
exclusively,  acts  of  individual  cx>ntrol  and  dominion 
over  the  property.    Reid  vs.  Butt,  adm'r^        -         -     28 

PRACTICE  IN  SUPERIOR  COURT. 

1.  It  is  not  error  for  the  Court  to  arrest  the  argument  of 
counsel  on  a  point  to  which  there  is  no  evidence. 
Doster  vs.  Brown,  -  -  -  -        -    24 

2.  On  the  trial  of  a  case,  when  the  evidence  had  closed, 
the  Court  ^'directed  counsel  for  the  plaintiff,  to  go  on 
and  state  his  points  relied  on  for  a  recovery,  to  the  ju- 
ry. Plaintiff's  counsel  did  so.  Defendant's  counsel 
tben  asked  the  Court,  to  give  the  law  in  charge  to  the 
jury;  whereupon,  counsel  for  the  plaintiff,  insisted 
that  he  had  a  right  to  argue  his  case  to  the  jury.^^  The  ' 
Court  refused  to  allow  him  to  do  so. 

Heldf  That  the  Court  eived.     Cartwright  vs.  Clopton,      85 

3.  A  jury  is  bound  to  consider,  even  illegal  testimony, 
if  it  goes  tefore  them,  without  objection.     Thomas  vs.  . 
JBUis, 137 

-4.  If  counsel  have  leave  of  absence,  it  dispenses  with 
the  discharge  of  any  and  every  professional  duty  im* 
posed  upon  them  by  the  business  of  the  Court  at  that 
TernL    Hamilton  vs.  Canyers,  -  -  -    158 


774  INDEX. 

5.  The  Court  is  not  bound  to  gm^t  a  motion,  made  in 
the  midst  of  the  trial,  to  require  the  Sheriff  to  execute 
a  deed  in  pursuance  of  a  sale  by  a  former  Sheriff,  that 
took  place  more  than  twenty  years  before ;  and  took 
place  under  a  /!.  /k.  entered  satisfied,  "  all  but  ISf 
cents;"  the  "all  but  18|  cents''  being,  by  interlinea- 
tion,  and  in  a  different  ink.    JRu^sell  vs,  Slatonj  193 

6.  Counsel  have  no  right  to  argue  before  the  jury  points 

to  which  there  is  no  evidence.     Dicker  son  vs.  Burke,    22S 

7.  On  an  issue  of  fraud,  tendered  by  the  creditors,  to  an 
application  by  a  debtor,  to  take  the  benefit  of  the  Act 
passed  for  the  relief  of  honest  debtors,  counsel  for  the 
creditors  are  entitled  to  open  and  conclude  the  argu- 
ment.    Johison,  I's,  Martin  et  al,,  -  -  268 

• 

8.  In  a  case  in  the  last  resort,  when  the  witness  is  in 
Court,  and  counsel  on  each  side  are  to  be  heard  on  \\\e 
evidence,  his  testimony  ought  to  be  received,  notwith- 
standing the  case  may  have  been  partially  ai^ued  be- 
fore the  jury,  the  opposite  party  not  being  surprised  by 

its  reception.     Parker  vs,  Johnstony  adnCr^        -        •   576 

9.  If  a  party  acknowledge  service,  at  the  appearance 
Term  of  the  Court,  of  the  process  and  complaint,  he 
shall  not  be  allowed  to  dismiss  the  cause  -  for  want  of 
service  at  the  trial  Term.    Laramore  et  aLyVs,  Chastain,  592 

10.  It  is  almost  a  matter  of  course,  to  let  in  new  evilfence 

on  a  point,  to  save  a  nonsuit    McColgan  vs.  Mc^ay,    691 

1 1.  Too  late  to  object  to  process  after  party  has  appear- 
ed, coniiBssed  judgment,  an4  entered  an  appeal.    Irwin 

vs.  McKee,  .....        Mg. 
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12,  Surety  to  appeal  bend,  against  whom  the  plaintiff 
failed  to  enter  judgment  at  the  Term  when  the  verdict 
was  obtained  may  oppose  a  motion,  at  a  nd>sequeBt- 
Term,  to  ^nt^  judgment  against  hiia  by  any  eri* 
dence  which  will  establish  fraud  in  the  Terdict-  against 
him,  and  he  is  not  compelled  to  make  affidavit  of  the 
truth  of  the  facts  on  which  he  relies.  Dennard  ^ 
Ktarsey  vs.  MayOy  -  -  -  -      -   681 

PRACTICE  IN  SUPREME  COURT. 

1.  When  a  g  uestion  of  fact,  is  by  agreement  referred  to  the 
Court,  and  there  is  evidence  on  both  sides  of  the  ques* 
tion,  the  decision,  be  it  which  way  it  may,  will  not  be 
reversed  by  the  Supreme  Court.  Sullivan  vs.  Rkhttrd- 
son  4'  Kttcbum.  -  -  -  -  154 

2.  If  defendant  in  error  reUes,  as  a  defenee,  upon  a  re* 
lease  of  the  errors  assigned  in  the  record,  he  must  plead 

it  Bigby  vs.  Powelly  adm*r.  .  .  -        M4 

3.  If  a  party  be  entrapped,  by  misrepresentations,  to  join 
issue  on  assignment  of  error,  he  ought,  as  soon  as  he 
discovers  it,  show  it  to  the  Court  and  move  to  with* 
daw  his  joinder.    Id 

4.  This  Court  will  not  interfere  with  the  order  of  busi- 
ness, unless  it  appears  that  the  presiding  Judge  exercise 
ed  discretion  in  that  respect  illegally.    Laramore  vs. 

ChccsUarL  -  -  -  -  -  S9B 

5.  After  th^^aperior  Court  has  passed  an  order  under 
the  Act  of  1856,  making  a  child  the  adopted  child  of  a 
persoa  not  bis  parent,  if  the  same  Court  have  the  pow* 
er  to  rescind  the  order,  it  is  a  matter  of  discretion  with 
it  nvhich  this  Court  cannot  control.  Sives^  gtust^ 
Hian^  vs.  Sneed.  -  -  -  --61^ 
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PRESUMPTIONS. 

J.  Where  an  unmarried  son  lives  with  his  father,  the 
.presumption  is  that  the  property  on  the  place  belongs  ta 
the  father  If  the  fiither  lives  with  the  son, the  presump- 
tion is  the  other  way.    Beid  vs.  Buit,  adw?r. 


%  L.  gives  a  mortgage  to  secure  H.  &  H.  for  certain 

• 

funds  advanced  by  them  for  him,  before  that  time,  as 
well  as  to  indemnify  and  save  them  harmless  for  any 
advances,  acceptances,  or  endorsements,  made  thereaf- 
ter by  the  mortgagees  for  and  on  account  of  the  mort- 
gagor : 

Hddj  That  upon  the  production  by  mortgagees  of  drafts 
and  acceptances,  corresponding  to  the  description  of  in- 
debtedness, specified  in  the  instrument,  that  the  pre- 
sumption was,  that  they  had  been  paid  by  the  holders 
out  of  their  own  funds,  and  upon  the  credit  of  the  mort- 
gage, and  not  out  of  the  funds  of  the  drawers.  Ltwifw. 
Wmfnty  adm^r.  -  -  ...        \^7 


5.  S.  petitioned  the  City  Council  of  Augusta  to  build 
two  new  stalls  at  a  Market  House,  stating  that  he  would 
rent  one  of  them  at  0300  a  year.  The  Council  adopt- 
ed a  motion  granting  the  request  At  the  next  meet- 
ing, this  motion  was  reconsidered.  It  did  not  appear, 
but  that  there  was  a  standing  rule  making  the  acoon 
cf  one  meeting  subject  to  be  reconsidered  by  the  next 
jneetingi 

HM^  That  the  jury  were  at  liberty  to  presunAthat 
diere  was  such  a  rule  and  if  such  a  rule  ezistea,  the 
Conncil  was  not  concluded  by  its  first  acti<m,  but 
B^ght  reverse  that  action.  Bed  vs.  The  City 
^Jhigusia.  .... 
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PROCESS— WAIVER  OF. 

An  endorser  sued  iu  the  same  suit  with  the  maker  of  a 
promissory  note,  and  residing  in  a  different  county^  may      • 
waive  the  issuing  of  a  second  original  and  process^and 
his  waiver  will  bind  him.    Humphries  vs.  McWharter 
4r  Brightweil  -  -  -  .        .  37 

PURCHASER— NOTICE  TO. 

Notice  to  a  purchaser,  that  a  particular  person  claims  ti- 
title  to  the  thing  about  to  be  purchased,  is  sufficient, 
notwithstanding  that  the  notice  may  not  give  the  na- 
ture of  the  claim.  Foullei  and  fVife,  vs.  Johnson^t  aL  403 

RAILROADS. 

1.  The  Rome  Railroad  Company  has  a  right,  under  the 
powers  granted  in  its  charter,  to  contract  to  deliver  pro- 
duce at  a  point  which  can  be  reached  only  by  passing  it 
over  connecting  roads.  Borne  Railroad  Co.  vs.  Sulii- 
van,  Cabot  ^  Co.  228 

2.  It  cannot,  however,  bind  the  companies  owning  the 
connecting  roads,  without  their  consent  or  acquies- 
cenoe.    Id. 

5.  If  there  be  no  special  contract,  a  railroad  company  is 
not  bound  to  carry  freight  beyond  the  terminus  of  its 
Toad ;  but  if  it  be  directed  to  a  place  beyond,  it  is  bound 
to  deliver  it  over  to  the  proper  custody,  to  ensure  its 
due  transportation.    Id. 

REGISTRATION  OF  DEEDS. 

1.  A  subsequent  purchaser  of  land  having  actual  no- 
tice of  a  prior  unrecorded  deed  for  the  same  land,  is 
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not  protected  agaiiist  the  claioi  of  the  gfaDfee  in  such 
prior  deed.     Burkhalter  vs.  Ector j  -  -  55 

8., A  deed  made  in  1832,  and  recorded  May,  1536,  will 
take  precedence  of  a  deed  made  and  recorded  Decem- 
ber, 1837.     Hand  4*  Cook^  lessors,  vs.  McKinneyy  64S 

3.  A.  sells  and  conveys  a  tract  of  land  to  B.  in  182*'. 
The  grant  does  not  issue  till  1831.  The  deed  is  record- 
ed May,  1S36. 

Htldy  that  this  deed  will  hold  against  a  Sheriffs  deed  to 
the  same  property,  made  and  recorded  in  December, 
1837.  And  that  the  purchase  money  having  been  paid 
by  B.,  he  has  something  more  than  a  complete  equita- 
ble title;  and  that  under  the  statute  of  uses,  he  has  a 
complete  title, both  for  the  purposes  of  prosecution  and 
defence.     Id, 

SCIRE  FACIAS. 

See  JudpnentSy  1. 

SENDING  MONEY  BY  MAIL. 

The  delivery  of  a  letter  with  money  to  the  messenger 
who  carries  mail  bags  to  the  Post  Office  from  the  cars 
and  back,  without  j>roof  that  he  delivered  the  letter  at 
the  Office,  is  no  evidence  that  the  money  was  sent  by 
mail     DaviSjKolb  4'  Fanning  vs.  ^llen,  -  234 

SEPARATE  ESTATE  OF  WIFE. 

Though  a  limitation  over  in  a  will  is  void  as  against  the 
statute  prohibiting  entails,  yet  a  provision  that  the 
property  shall  be  in  a  trustee  for  the  sole  use  and  ben- 
efit of  the  daughter  and  her  bodily  heirs,  and  prohib- 
iting its  sale  for  any  other  cause  and  purposes,  is  good 
and  effectual  as  to  the  separate  estate  created  thereby 
for  the  daughter,  and  the  husband  cannot  dispose  of  it»> 
Carroll  vs.  Carrollj  ....         MO. 
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SET-OFF. 

If  a  note  be  given  for  a  balance  on  an  account  stated, 
the  account  thus  settled  cannot  be  pleaded  as  a  set-o£ 
The  proper  defence  is  one  which  makes  an  issue  upon 
the  settlement.     Bower  vs.  DouqlasSy  adwHr.y        -         714 

SHERIFFS— AxND  RULE  AGAINST. 

1.  Bail  process  is  placed  in  the^hands  of  the  Sheriff  to 
execute  and  return ;  he  arrests  the  defendant  but  dis- 
charges him  without  taking  bond  for  his  appearance  to 
answer  the  debt  of  the  plaintiff;  he  takes  an  obligation 
from  the  friend  of  the  defendant  to  indemnify  and  save 
Iiim  harmless  in  the  event  of  a  recovery  by  the  plain- 
ti/T^  the  defendant  depositing  with  that  friend  the 
amount  of  the  plaintiff's  demand.  Plaintiff  obtains 
judgment,  and  a  return  of  no  property  is  made  upon 
the  execution. 

leldy  that  the  Sheriff  is  liable  to  be  ruled  for  the  money. 
DeLongchamp  vs.  Hicks  fy   Co,j  -  -  20O 

,  A  Sheriff  arrested  a  defendant  in  ca,  sa.^  and  took 
from  him  a  defective  bond  under  the  honest  debtors' 
Act  of  1823^  and  let  him  go  at  large.  In  doing  this^ 
he  Sheriff  acted  in  good  faith,  and  under  legal  advica 
Afterwards,  the  Sheriff  re^arrested  the  defendant,  and 
ook  another  and  a  perfect  bond,  under  the  Act  afore- 
aid ;  and  this  he  did,  time  enough  to  make  the  boiid» 
tc,  returnable  to  the  same  Term,  to  which  the  first 
lond,  &a,  were  properly  returnable 
eld,  that  the  Sheriff  was  not  liable  to  a  rule  for  the 
loney  due  on  the  ca.  sa.    Rogers,  Sheriff',  vs.  May,      463 

A  Sheriff  has  no  authority  to  collect  money  from  a 
sfendant  who  is  sued  until  he  is  commanded  by  an 
cccution  to  levy  it  on  his  property.    Irwin  vs.  McKee,   646 
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SHERIFF  SALE. 


See  BfuUy,  I. 


SLANDER. 


Words  not  actionable  of  themselves  may  be  made  so 
by  averment  and  proof  of  a  colloquium  and  innuen- 
does.     Sianedl  vs.  PryoTj  ...         40 

SLAVES. 

See  Certiarofiy  2. 
See  Criminal  Law,  B,  9,  It. 

See  Manunmrian  of  SSbxoes. 

STABBINa. 

See  Criminal  Law,  11. 

STARK,  HON.  JAMES  H. 
Proceedings  on  the  death  of,  -  -  -        %87 

STATUTES,  CONSTRUCTION  OF,  &c. 

The  title  of  an  Act  amending  a  former  Act  of  the  Leg- 
islature may  be  looked  to,  as  well  as  that  of  the  orig- 
inal Act,  to  ascertain  if  the  amending  Act  has  any  mat- 
ter different  from  what  is  exprossed  in  the  title.  Jone$ 
tw.  the  Mayor  and  Council  qf  Columbus,  -  61  0 

TAX  EXECUTION. 

Where  two  tenements  on  the  same  lot,  worth  each  sev- 
eral thousand  dollars,  are  both  levied  on  and  sold  to- 
gether to  satisfy  a  tax  execution  of  less  than  one  hun- 
dred dollars,  the  sale  is  absolutely  null  and  void. 
JOoasht  vs.  Crittenden  4*  Co*^  ...         los 

See  Mortgage  Lien,  1. 


INDEX.  WI 

TAXES  BY  MUNICIPAIu  CORPORATIONS. 

1.  A  city  having  the  right  to  tax  slayes  emplrfed  and  la- 
boring in  the  city,  belonging  to  persons  resident  onl  of 
the  city,  may  discriminate  in  the  amount  of  tax  im- 
posed on  them  respectively.    Jants  w.  tht  City  Cotm- 

cil  qf  Columbus^  -  -  -  -  610 

2.  The  Mayor  and  Council  of  the  city  of  Columbus 
have  no  power  to  impose  a  tax  on  real  estate  within 
the  city,  to  pay  the  city  bonds  issued  to  build  the  Mo- 
bile and  Girard  Railroad,  there  being  no  Act  of  the 
Legislature  authorizing  it    Id. 

TROVER. 

1.  If  one,  by  his  will,  undertakes  to  dispose  of  property 
claimed  by  another,  and  in  his  possession,  the  will  is  no 
evidence  of  claim  until  its  publication ;  no  knowledge 
of  its  contents  being  brought  home'  to  the  opposite  par-  ' 
ty.  Neither  can  the  inventory  and  appraisement  of 
such  property,  by  the  executor,  be  given  in  evidence  in 
support  of  his  testator's  title ;  suit  having  been  brought 
within  five  years  from  the  death  of  the  testator.  Wal- 
ker y  vs.  Walker  adm'r.  -  -    •         -  76 

2.  If,  in  trover  and  bail  under  the  Act  of  1821,  the  de- 
fendant proves  unable  to  give  the  bond,  and  the  plain- 
tiff gives  it,  and  receives  possession  of  the  negroes,  and 
then  dismisses  his  action,  and  fails  to  restore  the  negroes 
to  the  defendant,  such  dismissal  and  failure  amount  to 
a  breach  of  his  bond. — ^BENirnrG  J.  Freeman  vs..  Nor- 
toell.  .--...  359 

See  Adntfrs  and  Esfarsy  1 ,  2. 
Sea  Damages^  2. 
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TRUSTS  AND  TRUSTEES. 

1.  A  Trustee  im  not  liable  out  of  his  own  estate,  on  a  note 
giren  by  him  ^^as  trustee/'  and  so  expressed  when  the 

*    consideration  of  the  note  enured  exclusively  to  the 

cestui  que  trust.    Priniupy  trustee,  vs.  TrttmsneL  240 

2.  Before  the  Act  of  1856,  trust  property  could  be  subject- 
ed to  the  payment  of  trust  debts,  through  a  Court  of 
Equity  only.    Id. 

.  £ee  JldmWs.  and  Ex^ors.  6. 

VENDOR. 

See  Bond  for   Titles,  2. 

VERDICT. 

A  verdict  is  not  to  be  set  aside  on  the  ground  that  it  was 
obtained  by  perjured  evidence,  unless  it  appear  to  the 
Court,  that  the  verdict  could  not  have  been  obtained 
without  that  evidence;    Richardson  vs.  Roberts.  671 

See  Crinu  Law,  14. 

VOLUNTARY  CONVEYANCE. 

A  person  though  in  debt,  may  in  good  faith  make  a  vol- 
untary conveyance  of  a  part  of  his  property,  if  the  part  . 
which  he  retains,  is  amply  sufficient  to  pay  his  debts. 

Weed  vs.  Davis  -  -  -        -        -  684 

» 
See  Fraudulent  Conveyances. 

WARRANTY. 
See  Charge  of  the  Court,  1. 

See  Evidence,  13. 
See  Pleadings^  3. 


INlftEX.  783 

9 

WIDOWS  AND  ORPHANS— SUPPORT    FOR 

The  Act  of  1856,  Pamphlet  148,  pointing  out  the  mode 
of  ascertaining  the  relief  and  support  to  which  widows  • 
and  orphans  are  entitled  out  of  the  estate  of  their  de- 
ceased husbands  and  parents,  &c.,  does  not  supersede  . 
or  repeal  the  Act  of  1850,  Cobb  297,  allowing  one  hun- 
dred dollars  worth  of  a  deceased  insolvent's  effects,  for 
the  welfare  and  comfort  of  his  family.  Bonds  vs.  Al- 
ierij  Justice,  - '  -  -  -  -  343 

WILLS. 

L  A  bequest  in  lh^eword«:  >^  I* reserve  the  tract  of 
land,  &.C,  for  the  use  of  J.  A.  W.,  during  his  natural 
life,  or  so  much  thereof  as  he  tan  cultivate  (og  his  sup* 
port,  and  at  his  death  the  same  to  revert  back  to  my 
estnte ;  ,but  said  land  shall  not  be  liable  for  the  debts 
or  contracts  of  the  said  J.  A.  W.,"  is  not  void  for  un- 
certainty.   Beall  vs.  Draneet  al,  eaforsj  -       .-    430 

S.  The  25th  item  of  the  will  of  Thomas  E.  Beall  was 
•in  these  words :  '^  It  is  my  will  and  desire  that  after  my 
estate  shall  have  been  settled  up,  and  all  bequests  paid 
out  agreeable  to  the  provisions  of  this  my  will,  the 
balance  of  the  money  or  cash  remaining  in  the  hands 
of  my  executors,  shall  be  invested  in  an  education  fund, 

*  for  the  purpose  of  educating /70ororpAancA27(/ren,  citi- 
zens of  the  countyof  Columbia,  and  if  the  fund  should 
not  be  absorbed,  then  the  overplus  to  be  applied  to  the 
education  of  ihtpoor  children  of  the  county  of  Colum- 
bia.'^    . 

Hddj  That  the  bequest  was  void,  on  account  of  the  un- 
certainty as  to  the  persons  who  were  to  take  under  it 

The  poor  children  of  a  county,  or  congregation,  or 
school,  are  not  susceptible  of  ascertainment    Id. 


tl4  INf^EX.       . 

a.  Where^a  power  is  giveb  })f  de^,  the, Ordinary  will 
grant  probate '  of  the  will  of  a  married  womao,  with- 
out consent  of  her  husband ;  an'd  v«re  it  otherwise,  the 
assent  and  acquiesceiMe  of  the  kusband  will  be  pie* 
'sumed,  afier  the  lapse  of  many  years,  the  husbasdneF- 
er  having  contested  i^  Talidity.  Churchifl  H  aLvt, 
Corkmy  adw^r^         •  -  -  -        '  -  -  479 

4.  A  father's  )iHll  contaieed  these  w^rds:   ^  Aft  the  pro- 
'  perty  hereby  given  to  my  daughters^  is  given  to  their 

yle  and  separate  use,  not  subject  to  the  ^ebts  or  eon- 

\  tracts  of  their  husbands :" 

Hdd^  That  these  words  restricted  the  power  of  aliena- 
tion in  a  daughter,  so  (hr  as  Ip  preveinAer  fxpm.  mort- 
ipgipg  the  property,  to  secure  a  note  of  hers,  given  ibr 
a  debt  of  ke|  husband's,    Keaton  vs.  Scott^        9        -    %SSt 

5.  A  will  containing  a  limitation  over  after  a  failere  of 
issue,  made  before  the  passing  of  the  Act  of  1854,  pre- 
scribing a  rule  for  the  interpretation  of  euch  words^ 
but  the  testator  dying  after  the  passing  of  the  Acl,BYvaU 
be  interpreted  as  directed  by  that  Act     fFarriUy  ex^ar, 

vs.  Wrighij  adm*r,  -  -  -  65f 

See  DisiribuUon  of  estates. 

See  Trover^  1.  • 

WEITS  OP  ERROR. 

A  writ  of  error  does  not  lie  to  this  Court,  in  a  criminal 
case  at  the  instance  of  the  State.  The  State  ns. 
Lavinia,  et  aL,  {sidLveSf)        -.  -  -       •    -     811 
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